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GENERAL PROVISIONS 

§ 50.1 Basis and purpose . The regu¬ 
lations in this part, for the control of 
facilities for the production of fissionable 
material, are promulgated by the United 
States Atomic Energy Commission pur¬ 
suant to the Atomic Energy Act of 1946 
<60 Stat. 755; 42 U. 8. C. 1801, et seq.) 
to effectuate the policies and purposes 
of the act. 

§ 50.2 Definitions, (a) As used in this 
Part, the term “facilities for the produc¬ 


tion of fissionable material/’ means any 
equipment or device capable of such pro¬ 
duction and any important component 
part especially designed for such equip¬ 
ment or devices as determined by the 
Commission. All such facilities are, for 
the purposes of the regulations in this 
part, classified as follows: 

(1) Class /. Any facility (other than 
a Class II facility) capable of producing 
any fissionable material, including items 
listed in Schedule A (§ 50.70); 

(2) Class II. Any item listed in Sched¬ 
ule B (§50.71). The Commission has 
determined that such items are import¬ 
ant component parts especially designed 
for equipment or devices capable of the 
production of fissionable material. 

(b) The term “person” means any in¬ 
dividual, corporation, partnership, firm, 
association, trust, estate, public or pri¬ 
vate institution, group, the United States 
or any agency thereof, any government 
other than the United States, any politi¬ 
cal subdivision of any such government, 
and any legal successor, representative, 
agent, or agency of the foregoing, or 
other entity, but shall not include the 
Commission, or officers or employees of 
the Commission in the exercise of duly 
authorized functions. 

(c) The term “Commission” means the 
Atomic Energy Commission created by 
the Atomic Energy Act of 1946, or its 
duly authorized representative. 

<d) The term “United States/’ when 
used in a geographical sense, includes all 
Territories and possessions of the United 
States and the Canal Zone. 

(e) The term “fissionable material” 
means plutonium, uranium enriched in 
the isotope 235, any other material which 
the Commission determines to be capable 
of releasing substantial quantities of 
energy through nuclear chain reaction 
of the material, or any material arti¬ 
ficially enriched by any of the forego¬ 
ing, but does not include source mate¬ 
rials, as defined in the Atomic Energy 
Act of 1946. 

GENERAL restriction 

§ 50.10 License required. Unless au¬ 
thorized by a license issued by the Com¬ 
mission, no person shall manufacture, 
produce, transfer, or acquire facilities for 
the production of fissionable material. 
Licenses issued by the Commission are of 
two basic types, general and specific (see 
(Continued on next page) 


CONTENTS 


Agriculture Department Pa 8« 

Proposed rule making: 

Peanuts; marketing quota, 1948 
crop_ 7792 

Alien Property, Office of 

Notices: 

Vesting orders, etc.: 

Kuchiba, Rev. Gikyo _ 7797 

Nakayama, Yemiko_ _ 7797 

Army Department 

Rules and regulations: 

Supplies and equipment: 

Advertising, formal_ 7672 

Bonds and insurance- 7726 

Contracts _ 7693 

General provisions _ 7670 

Interbranch and interdepart¬ 
mental procurement- 7783 

Labor_ 7764 

Patents and copyrights_ 7750 

Plant facilities expansion_ 7790 

Procurement policies - 7671 

Purchases: 

Foreign_ 7788 

Negotiated.- .. 7679 

Taxes_ 7742 

Atomic Energy Commission 

Rules and regulations: 

Fissionable material; control 
of facilities for production.. 7651 


Federal Communications Com¬ 
mission 

Notices: 

Hearings, etc.: 

Atlantic City Broadcasting 
Corp. and Strand Broad¬ 
casting Corp- 7793 

Empire Coil Co.. Inc., et al... 7795 
Four States Broadcasters, Inc. 7793 
Hanover Broadcasting Co., 

Inc., et al_ 7793 

Keystone Broadcasting Corp. 

et al___ 7794 

Monroe Publishing Co_ 7794 

Presque Isle Broadcasting Co. 
(WERC) and WLEU Broad¬ 
casting Co. (WLEU)_ 7792 

WDZ Broadcasting Co_ 7793 

York Broadcasting Co. 

(WORK). 7794 

Federal Power Commission 

Notices: 

Hearings, etc.: 

Cities Service Gas Co_ 7795 

Cord, E. L—.. 7795 

El Paso Natural Gas Co- 7795 

Montana-Dakota Utilities Co. 7795 

7651 








































7652 


FEDERAL^REGISTER 


Published dally, except Sundays, Mondays, 
and days following official Federal holidays, 
by the Division of the Federal Register, the 
National Archives, pursuant to the authority 
contained in the Federal Register Act, ap¬ 
proved July 26. 1935 (49 Stat. 500, as 

amended; 44 U. S. C.. ch. 8B). under regula¬ 
tions prescribed by the Administrative Com¬ 
mittee, approved by the President, Distribu¬ 
tion is made only by the Superintendent of 
Documents, Government Printing Office, 
Washington 25, D. C. 

The regulatory material appearing herein is 
keyed to $,he Code of Federal Regulations, 
which is published, under 50 titles, pursuant 
to section 11 of the Federal Register Act, as 
amended June 19. 1937. 

The Federal Register will be furnished by 
mail to subscribers, free of postage, for $1.50 
per month or $15.00 per year, payable in ad¬ 
vance. The charge for individual copies 
(minimum 15f) varies in proportion to the 
size of the issue. Remit check or money 
order, made payable to the Superintendent 
of Documents, directly to the Government 
Printing Office, Washington 25, D. C. 

There are no restrictions on the republica¬ 
tion of material appearing- in the Federal 
Racism 


1946 SUPPLEMENT 

to the 

CODE OF FEDERAL 
REGULATIONS 

The following books are now 
available: 

Book 1: Titles 1 through 8, 
including, in Title 3, Presiden¬ 
tial documents in full text with 
appropriate reference tables and 
index. 

Book 2: Titles 9 through 20. 

Book 3: Titles 21 through 31. 

Book 4: Titles 32 through 37. 

Book 5: Titles 38 through 48. 

Book 6: Titles 49 and 50, in¬ 
cluding a general index and an¬ 
cillary tables. 

These books may be obtained from the 
Superintendent of Documents, Govern¬ 
ment Printing Office, Washington 25, D. C., 
at $3.50 per copy. 

A limited soles stock of the 1945 
Supplement (4 books) is still available 
at $3 a book. 


CONTENTS—Continued 

Interstate Commerce Commis- Pa se 
sion 

Notices: 

Apples, reconsignment at Chi¬ 
cago. Ill_ 7796 

Rules and regulations: 

Car service: 

Railroad coal supply; furnish¬ 
ing cars- 7791 


RULES AND REGULATIONS 

CONTENTS—Continued 

Interstate Commerce Commis- Pft 8 e 
sion—Continued 

Rules and regulations—Continued 
Car service—Continued 
Wheat in Pacific Northwest; 
car priority- 7791 

Securities and Exchange Com¬ 
mission 

Notices: 

Hearings, etc.: 

Central Illinois Public Serv¬ 


ice Co. et al_ 7796 

Georgia Power Co- 7797 


Proposed rule making: 

Securities exempted from regis¬ 
tration; registration of unis¬ 
sued securities for “when is¬ 
sued” dealing_ 7792 

United States Employment 
Service 

Rules and regulations: 

Cooperation with States in es¬ 
tablishing and maintaining 
national system of public em¬ 
ployment offices; miscellane¬ 


ous amendments- 7654 

Instructions to State agencies 
for preparation and submittal 
of State plan of operation; 
miscellaneous amendments— 7654 
Policies; miscellaneous amend¬ 
ments- 7655 

Veterans’ Administration 

Rules and regulations: 

Adjudication, dependent s’ 
claims; accrued amounts due 
and unpaid at death- 7791 


Wage and Hour Division 

Rules and regulations: 

Effect of Portal-to-Fortal Act on 
Fair Labor Standards Act; 
general statement- 7655 

War Assets Administration 

Rules and regulations: 

Real property, surplus (Corr.) — 7669 
* 

CODIFICATION GUIDE 

A numerical list of the parts of the Code 
of Federal Regulations affected by documents 
published in this issue. Proposed rules, as 
opposed to final actions, are identified as 
such in parentheses. 


Title 7—Agriculture Pa 8 e 

Chapter VII — Production and 
Marketing Administration 
(Agricultural Adjustment): 

Part 729—Peanuts (proposed) — 7792 

Title 10—Army 

Chapter VIII—S u p p 1 i e s and 
equipment: 

Partial revision of chapter - 7670 

Part 801—General provisions— 7670 
Part 802—Procurement policies- 7671 
Part 803—Formal advertising— 7672 
Part 804—Negotiated purchases- 7679 

Part 805—Contracts- 7693 

Part 806—Bonds and insurance- 7726 
Part 807—Federal, State and lo¬ 
cal taxes- 7742 

Part 808—Patents and copy¬ 
rights- 7750 

Part 809—Labor-- 7764 


CODIFICATION GUIDE—Con. 


Title 10—Army—Continued Pa 8 e 

Chapter VIII—S u p p 1 i e s and 
equipment—Continued 
Part 810—Interbranch and in¬ 
terdepartmental procure- 

ment- 7783 

Part 811—Foreign purchases.— 7788 
Part 812—Plant facilities ex¬ 
pansion - 7790 


Title 11—Atomic Energy 

Chapter I—United States Atomic 
Energy Commission: 

Part 50 — Control of facilities for 
the production of fissionable 
material - 7651 

jitle 17—Commodity and Se¬ 
curities Exchanges 

Chapter II—Securities and Ex¬ 
change Commission: 

Part 240—General rules and 
regulations. Securities Ex¬ 
change Act of 1934 (pro¬ 
posed)_ 7792 

Title 29—Labor 

Chapter I—United States Em¬ 
ployment Service, Depart¬ 
ment of Labor: 

Part 21—Cooperation of United 
States Employment Service 
and States in establishing and 
maintaining a national sys- 
. tern of public employment 


offices___—-— 7654 

Part 22—Instructions to State 
agencies for preparation and 
submittal of State plan of 
operation under the Wagner- 

Peyser Act- 7654 

Part 23—Policies of the United 
States Employment Service— 7655 
hapter V—Wage and Hour Divi¬ 
sion, Department of Labor: 


Part 790—General statement as 
to the effect of the Portal-to- 
Portal Act of 1947 on the Fair 
Labor Standards Act of 1938. 7655 

Title 32—National Defense 

Chapter XXIII—War Assets Ad¬ 
ministration: 

Part 8305—Surplus real prop¬ 
erty- 7669 

Title 38—Pensions, Bonuses, 
and Veterans* Relief 

Chapter I—Veterans' Administra¬ 
tion : 

Part 5—Adjudication; depend¬ 
ents' claims_ 7791 

Title 49—Transportation and 
Railroads 

Chapter I—Interstate Commerce 
Commission: 

Part 95—Car service (2 docu¬ 
ments)- 7791 


§ 50.33). depending on the nature of the 
activity to be authorized. 

§ 50.11 Activities incident to export. 
A specific license must be obtained to 
authorize export from the United States 
of facilities for the production of fission¬ 
able material, or to authorize the manu¬ 
facture, production, transfer, or acquisi¬ 
tion of such facilities for export. 
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§ 50.12 Domestic activities, (a) A 
specific license must be obtained (except 
as indicated in paragraph (c) of this 
section) to authorize manufacture, pro¬ 
duction, transfer, or acquisition of Class I 
facilities. 

(b) A general license is hereby issued 
for manufacture, production, transfer, 
and acquisition of Class II facilities which 
takes place within the United States and 
is not for export. This general license 
shall be deemed to include manufacture, 
production, transfer, and acquisition of 
Class II facilities for incorporation into 
other Class II facilities prior to export 
of the latter. Each person acting under 
authority of this general license remains 
subject to the reporting requirements of 
§§ 50.40 and 50.41. 

(c) No license is required for activities 
expressly excepted from the licensing re¬ 
quirements of the Atomic Energy Act of 
1946; that is, for manufacture, produc¬ 
tion, transfer, or acquisition of Class I or 
Class II facilities incident to or for the 
conduct of research or development ac¬ 
tivities in the United States of the types 
specified in section 3 of the act. 

$ 50.13 Other activities. A specific 
license must be obtained to authorize 
manufacture, production, transfer, or 
acquisition of facilities for the production 
of fissionable material in cases other than 
those specified in §8 50.11 and 50.12. 

APPLICATIONS FOR AND ISSUANCE OF 
LICENSES 

§ 50.20 Applications for licenses. Li¬ 
cense applications for the activities cov¬ 
ered by § 50.11 shall be filed in duplicate 
with the United States Atomic Energy 
Commission, on Form AEC-17. copies of 
which may be obtained from the Commis¬ 
sion. License applications for all other 
activities shall be filed by letter. In ac¬ 
cordance with instructions given in Form 
AEC-17 .applicants using that form shall 
also file with the Commission five copies 
of Shipper’s Export Declaration (Depart¬ 
ment of Commerce Form 7525-V). 

§ 50.21 Issuance of licenses. Upon a 
determination that an application meets 
the requirements of the Atomic Energy 
Act of 1946 and of the regulations of the 
Commission, the Commission will issue 
a license by approving, upon such condi¬ 
tions as it deems appropriate and in ac¬ 
cordance with law. the application filed, 
forwarding a copy of the license to the 
applicant. Confirmation of such ap¬ 
proval in appropriate cases will be 
stamped on all copies of the Shipper’s 
Export Declaration which, with the ex¬ 
ception of one copy retained for the Com¬ 
mission’s files, will be returned to the ap¬ 
plicant for use in complying with Cus¬ 
toms procedures at the time of export. 

§ 50.22 Standards for issuance of li¬ 
censes. In making the determination 
mentioned in the preceding section; the 
Commission will be guided by the follow¬ 
ing standards: 

(a) Assuring the common defense and 

security; 

(b) Assuring an adequate supply of 
facilities for the production of fissionable 
material; 
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(c) Preventing the use of such facilities 
in a manner inconsistent with the na¬ 
tional welfare; 

<d) Effectuating the policies and pur¬ 
poses of the Atomic Energy Act of 1946. 

So far as consistent with these stand¬ 
ards, licenses will be granted for the 
conduct of normal business activities. 

TYPES AND CONDITIONS OF LICENSES 

§ 50.30 Types of licenses. A general 
license has been issued in the cases speci¬ 
fied in § 50.12 (b) and in such cases the 
filing of an application with the Com¬ 
mission is not necessary. Specific licenses 
are issued to named persons in response 
to applications filed with the Commis¬ 
sion. So far as consistent with the 
Atomic Energy Act of 1946, licenses will 
be designed to fit the normal business 
requirements of the licensee. 

8 50.31 Conditio7is of licenses. Each 
license will require the licensee to com¬ 
ply with certain conditions, including the 
filing of reports with the Commission. 
Willful failure of a licensee to file any 
such report which truthfully sets forth 
all information required, or willful failure 
to comply with any other condition of 
the license, shall constitute a violation 
of the regulations in this part. 

§ 50.32 Revocation, suspension, modi¬ 
fication of licenses. Any license may be 
modified, withdrawn, suspended, revoked, 
or annulled at any time in the discretion 
of the Commission upon a determination 
by the Commission that the public 
health, interest, or safety requires such 
action, or that the licensee has willfully 
failed to comply with any condition of 
the license. In the absence of such a 
determination, no modification, with¬ 
drawal, suspension, revocation or annul¬ 
ment of any license shall be made except 
upon application therefor by the licensee 
or unless, prior thereto, facts or conduct 
warranting such action has been called 
to the attention of the licensee in writing 
and the licensee has been accorded op¬ 
portunity to demonstrate or achieve 
compliance with all lawful requirements. 
Nothing in this part shall limit the au¬ 
thority of the Commission to issue or 
amend its regulations in accordance with 
law. 

§ 50.33 Transfer of licenses . Licenses 
shall be non-transferable. 

REPORTS 

8 50.40 Reporting possession or title. 
(a) Any person (whether or not a li¬ 
censee) who, on the effective date of the 
regulations of this part, has possession 
of or title to any Class I facility for the 
production of fissionable material (in¬ 
cluding those listed specifically in Sched¬ 
ule A, § 50.70) shall, not later than 60 
days after such date, file with the Com¬ 
mission a reasonably detailed statement 
of; 

(1) The location of the facility; 

(2) Its present use; 

(3) Its proposed use; 

(4) Its engineering specifications, in¬ 
cluding capacity; 

(5) The name, title, and address of 
the persons having control of the facility. 

(b) The requirement of this section 
does not apply to any facility held under 
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authority of a contract or an arrange¬ 
ment with the Commission. 

Nora: The term “person’' as defined in sec¬ 
tion 18 (c) of the Atomic Energy Act of 1946 
and In § 50.2 does not include the Commis¬ 
sion or officers or employees of the Commis¬ 
sion in the exercise of duly authorized func¬ 
tions. Consequently, the requirement of this 
§ 50.40 does not apply in such cases. 

§ 50.41 Reports. Reports in addition 
to those called for in licenses may be re¬ 
quired by the Commission from time to 
time, subject to approval by the Bureau 
of the Budget in certain cases, with re¬ 
spect to the ownership, possession, manu¬ 
facture, production, export, shipment, 
transfer, acquisition or other handling of 
facilities for the production 6f fission¬ 
able material, as the Commission may 
deem necessary. 

VIOLATIONS 

§ 50.50 Penalties for violations. A 
violation of the regulations in this part 
shall be deemed to be a violation of the 
Atomic Energy Act of 1946, and shall 
subject the violator to the penalties 
therein prescribed. In addition, the 
Commission may take such action with 
respect to the facilities involved in any 
violation as it deems appropriate and in 
accordance with law. 

INTERPRETATIONS. PETITIONS, 
COMMUNICATIONS 

§ 50.60 Valid interpretations. Except 
as specifically authorized by the Com¬ 
mission, no interpretation or explanation 
of the meaning of the regulations in this 
part issued by any officer or employee of 
the Commission other than one issued 
by the General Counsel in writing will be 
recognized to be valid and binding upon 
the Commission. 

§ 50.61 Petitions. Petitions for relief 
from any restrictions imposed under the 
regulations in this part may be made by 
filing a letter, in duplicate, with the Com¬ 
mission, stating the reasons why the 
petition should be granted. 

8 50.62 Communications. All com¬ 
munications concerning the regulations 
in this part or any license issued under 
them should be addressed to the United 
States Atomic Energy Commission, 
Washington 25, D. C., Attention: Direc¬ 
tor of Engineering. 

SCHEDULES 

§ 50.70 Schedule A: Class I facilities. 
(See 58 50.2, 50.20, and 50.40.) As de¬ 
fined in § 50.2, a Class I facility is any 
facility (other than a Class II facility) 
capable of producing any fissionable ma¬ 
terial, such as (a) nuclear reactors or 
piles, (b) facilities capable of the separa¬ 
tion of isotopes of uranium, and (c) elec- 
tronuclear machines (e. g., cyclotrons, 
synchrocyclotrons, and linear ion accel¬ 
erators) capable of imparting energies in 
excess of 1 Mev each to positively 
charged nuclear particles or ions. 

Note: Under section 4 (c) (1) of the 
Atomic Energy Act of 1946 the Commission, 
as agent of and on behalf of the United States 
is made the exclusive owner of all facilities 
for the production of fissionable material 
other than facilities which (A) are useful In 
the conduct of research and development 
activities In the fields specified in section 3 of 
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the act, and (B) do not, in the opinion of 
the Commission, have a potential production 
rate adequate to enable the operator of such 
facilities to produce within a reasonable pe¬ 
riod of time a sufficient quantity of„flssion- 
able material to produce an atomic bomb or 
any other atomic weapon. The listing of a 
facility for the purposes of the regulations In 
this part shall not be deemed to be an expres¬ 
sion of the opinion of the Commission us to 
ownership, of any such facility for the pur¬ 
poses of section 4 (c) (1) of the act. 

§ 50.71 Schedule B: Class II facilities. 
(See §§ 50.2 and 50.20.) A Class n fa¬ 
cility is any item listed in this Schedule 
B. The Commission has determined that 
the following items are important com¬ 
ponent parts especially designed for 
equipment or devices capable of the pro¬ 
duction of fissionable material: 

(а) Radiation detection instruments, 
and their major components, designed, or 
capable of being adapted, for detection 
or measurement of nuclear radiations, 
such as alpha and beta particles, gamma 
radiation, neutrons and protons, includ¬ 
ing the following: 

(1) Geiger Mueller, proportional, or 
parallel plate counter scalers. 

(2) Geiger Mueller or proportional 
counter rate meters. 

(3> Scalers (adaptable to radiation de¬ 
tection). 

(4) Geiger Mueller, proportional audio, 
or mechanical detectors. 

(5) Integrating ionization chamber 
meters and Ionization chamber rate 
meters. 

(б) Geiger Mueller, proportional, or 
parallel plate counter detector compo¬ 
nents. 

<7> Micromicroammeters capable of 
measuring currents of less than 1 micro¬ 
microampere. 

(8> Counter pulse rate meters. 

(9) High gain high impedance linear 
pulse amplifiers. 

(10 > Geigher Mueller quenching units. 

(ID Geigher Mueller or proportional 
coincidence units. 

(12) Electroscopes and electrometers, 
pocket and survey types, including dosi¬ 
meters. 

(13) Chambers, pocket type, with elec¬ 
trometer charger-reader. 

(14) Electrometer-type e 1 e c t r o n i c 
tubes with input grid currents of less 
than 1.0 micromicroamperes, such as 
FP-54, RH-507, Ck-570AX, VX-32, and 
VX-41, and equivalent. 

(15) Resistors, values above 1,000 meg¬ 
ohms. 

(b> Mass spectrometers and mass 
spectrographs, of all mass ranges, and 
their major components, including the 
following: 

(1) Leak detectors, mass spectrometer, 
light gas type. 

(2) Mass spectrometers or mass spec¬ 
trographs. 

(3) Ion sources, mass spectrometer or 
spectrograph type. 

(4) ' Acceleration and focussing tubes, 
mass spectrometer and spectrograph 
types. 

(5> Ionization chambers, mass spec¬ 
trometer detector types. 

(6) Micromicroammeters capable of 
measuring currents of less than 1.0 mi¬ 
cromicroampere. 

(7) Electrometer tubes (as listed in 
paragraph (a) (14) of this section). 
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(8) Resistors, values above 1,000 meg¬ 
ohms. 

(c) Vacuum diffusion pumps 12 inches 
diameter and larger (diameter meas¬ 
ured inside the barrel at the inlet jet). 

(d) Electronuclear machines, and 
their basic component parts, capable, 
with or without modification, of sustain¬ 
ing potential differences in excess of 
100,000 volts against the discharging ac¬ 
tion of positive ion currents in excess of 
10—7 amperes, such as belt-type electro¬ 
static generators (Van de Graaff ma¬ 
chines). 

EFFECTIVE DATE 

§ 50.80 Effective date. The regula¬ 
tions in this part shall become effective 
at midnight, November 20, 1947. This 
effective date, which is less than 30 days 
subsequent to publication, is found nec¬ 
essary and appropriate by the Commis¬ 
sion for assuring the common defense 
and security. 

Dated at Washington. D. C., this 12th 
day of November 1947. 

U. S. Atomic Energy 
Commission, 

Sumner T. Pike. 

Acting Chairman. 

IP. R. Doc. 47-10166; Filed, Nov. 17, 1947; 

/ 8:48 a. m.) 


TITLE 29—LABOR 

Chapter I—United States Employ¬ 
ment Service, Department of La¬ 
bor 

Part 21— Cooperation^of United States 
Employment Service and States in 
Establishing and Maintaining a Na¬ 
tional System of Public Employ¬ 
ment Offices 

MISCELLANEOUS AMENDMENTS 

Pursuant to the authority vested in me 
by 48 Stat. 113; 29 U. S. C. 49-491; Re- 
org. Plan No. 1, secs. 201, 203, effective 
July 1, 1939, 53 Stat. 1424; 58 Stat. 293; 
38 U. S. C. 695-695f; E. O. 9247. 9617;’ 
7 F. R. 7379, 10 F. R. 11929; Pub. Law 
549, 79th Cong.; and Pub. Law 40. 80th 
Cong., the regulations contained in this 
part are hereby amended as follows: 

1. Sections 21.8 through 21.20 are re¬ 
numbered as §§21.9 through 21.21. 

2. A new section, numbered 21.8, is 
added: 

§ 21.8 Agricultural and related indus¬ 
try placement services. Beginning Jan¬ 
uary 1, 1948, each State Agency, in car¬ 
rying out the provisions of the Wagner- 
Peyser Act, shall maintain, through its 
State administrative office and local em¬ 
ployment offices, effective placement 
services for agricultural and related in¬ 
dustry employers and workers, and such 
services shall include appropriate pro¬ 
grams for the intrastate recruitment and 
transfer of workers and for cooperation 
with the United States Employment 
Service in the interstate recruitment and 
movement of workers. 

3. Section 21.9 (as renumbered) is 
amended to read: 

§ 21.9 Services and facilities. Eaoh 
State agency shall provide in an efficient 


and effective manner, the public employ¬ 
ment services described in §§ 21.2 to 21.8, 
inclusive, through adequate local employ¬ 
ment office facilities. Each State agency 
shall maintain local employment office 
facilities in such number, size and loca¬ 
tion as may be necessary in view of the 
population distribution and industrial, 
agricultural and related industry em¬ 
ployment pattern of the State and of 
communities within the State. 

(48 Stat. 113; 29 U. S. C. 49-491, Reorg. 
Plan No. 1, secs. 201, 203, effective July 
1, 1939, 53 Stat. 1424; 58 Stat. 293; 38 
U. S. C. 695-695f; E. O. 9247. 9617; 7 
F. R. 7379, 10 F. R. 11929; Pub. Law 549. 
79th Cong.; and Pub. Law 40, 80th Cong.) 

Signed at Washington, D. C. this 12th 
day of November 1947. 

L. B. SCHWELLENBACH, 
Secretary of Labor. 

[F. R. Doc. 47-10159; Filed. Nov. 17, 1947; 
8:47 a. m.J 


Part 22-tInstructions to State Agen¬ 
cies for Preparation and Submittal of 

State Plan of Operation Under the 

Wagner-Peyser Act 

MISCELLANEOUS AMENDMENTS 

Pursuant to the authority vested in 
me by 48 Stat, 113; 29 U. S. C. 49-491; 
Reorg. Plan No. 1. secs. 201, 203. effec¬ 
tive July 1. 1939, 53 Stat. 1424. 58 Stat. 
293; 38 U. S. C. 695-695f; E. O. 9247; 9617; 
7 F. R. 7379,10 F. R. 11929; Pub. Law 549; 
79th Cong.; and Pub. Law 40, 80th Cong., 
the instructions contained in this part 
are hereby amended as follows : 

1. Section 22.309 is amended to read: 

§ 22.309 State and local advisory 
councils. Submit a statement showing 
the composition of the State Advisory 
Council when organized, the number of 
members representing employers, em¬ 
ployees and the public, and the frequency 
of regularly scheduled meetings. Sub¬ 
mit the same information for any local 
advisory councils and any farm labor ad¬ 
visory councils. 

2. Section 22.506 is amended to read: 

§ 22.506 Agricultural and related in¬ 
dustry placement. Describe the State 
program, beginning January 1, 1948, for 
meeting the labor requirements of agri¬ 
cultural and related industries making 
appropriate cross-references to material 
simultaneously submitted under §§ 22.302 
to 22.308. inclusive, which sets forth the 
organizational and administrative ar¬ 
rangements made to assure the efficient 
afid effective execution of such program. 

(48 Stat. 113; 29 U. S. C. 49-491; Reorg. 
Plan No. 1, secs. 201, 203, effective July 1. 
1939,53 Stat. 1424, 58 Stat. 293; 38 U. S. C. 
695-695f; E. O. 9247. 9617; 7 F. R. 7379, 
10 F. R. 11929; Pub. Law 549; 79th Cong.; 
and Pub. Law 40, 80th Cong.) 

Signed at Washington. D. C. this 12th 
day of November 1947. 

L. B. SCHWELLENBACH, 

Secretary of Labor. 

IF. R. Doc. 47-10160; Filed, Nov. 17, 1947; 

8:49 a. m.J 
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Part 23— Policies of the United States 
Employment Service 

MISCELLANEOUS AMENDMENTS 

Pursuant to the authority vested in me 
by § 21.19 of this chapter the policies 
contained in this part are hereby 
amended as follows: 

1. The section numbered 23.12 is de¬ 
leted. 

2. Sections 23.5 through 23.11 are re¬ 
numbered as §§ 23.6 through 23.12. 

3. A new section numbered 23.5 is 
added: 

§ 23.5 Agricultural and related indus¬ 
try placement services. It is the policy 
of the United States Employment Serv¬ 
ice, effective January 1,1948: To provide 
placement services by furnishing ade¬ 
quate facilities for meeting the labor re¬ 
quirements of Agriculture and related 
industries including, when necessary, 
provision for special recruitment and re¬ 
ferral programs and for the orderly and 
expeditious movement of migrant work¬ 
ers to successive job opportunities. 

4. Amend § 23.13 to read as follows: 

§ 23.13 Foreign labor. It is the policy 
of the United States Employment Serv¬ 
ice: To provide for the recruitment of 
foreign workers for employment in the 
United States or for the recruitment of 
domestic workers for employment in for¬ 
eign countries only when such recruit¬ 
ment is in accordance with provisions 
of an agreement or arrangement between 
the United States and a foreign govern¬ 
ment, except when such recruitment of 
domestic workers is for employment by 
the United States in a foreign country. 

(48 Stat. 113; 29 U. S. C. 49-491; Reorg. 
Plan No. 1, secs. 201, 203, effective July 
1, 1939; 53 Stat. 1424, 58 Stat. 293; 38 
U. S. C. 695-695f; E. O. 9247, 7 P. R. 7379; 
E. O. 9617, 10 P. R. 11929; Pub. Law 549, 
79th Gong.; Pub. Law 40. 80th Cong.; 

5 21.19 of this chapter) 

Signed at Washington, D. C., this 12th 
day of November 1947. 

Robert C. Goodwin, 

Director , 

United States Employment Service. 

IP. R. Doc. 47-10161: Piled, Nov. 17, 1947; 

8:49 a. m.] 


Chapter V—Wage and Hour Division, 
Department of Labor 

Subchapter B—Statements of General Policy or 
Interpretation Not Directly Related to Regulations 

Part 790 —General Statement as to the 
Portal-to -Portal Act of 1947 on the 
Pair Labor Standards Act of 1938 

GENERAL 

Sec. 

790.1 Introductory statement. 

790.2 Interrelationship of the two acts. 

PROVISIONS RELATING TO CERTAIN ACTIVIT IE S EN¬ 
GAGED IN BY EMPLOYEES ON OR AFTER MAY 14, 
1947 

790.3 Provisions of the statute. 

790.4 Liability of employer; effect of con¬ 

tract, custom, or practice. 


Bee. 

790.5 Effect of Portal Act on determination 

of hours worked. 

790.6 Periods within the “workday’* * * * * un¬ 

affected. 

790.7 “Preliminary" and “postlimlnary" ac¬ 

tivities. 

790 8 “Principal" activities. 

790.9 “Compensable • • • by an express 

provision of a written or nonwritten 
contract". 

790.10 “Compensable • • • by a custom 

or practice." 

790.11 Contract, custom, or practice in ef¬ 

fect “at the time of such activity." 

790.12 “Portion of the day." 

DEFENSE OF GOOD FAITH RELIANCE ON ADMINIS¬ 
TRATIVE REGULATIONS, ETC. 

790.13 General nature of defense. 

790.14 “In conformity with/* 

790.15 “Good faith." 

790.16 “In reliance on." 

790.17 “Administrative regulation, order, 

ruling, approval, or interpreta¬ 
tion." 

790.18 “Administrative practice or enforce¬ 

ment policy." 

790.19 “Agency of the United States." 

RESTRICTIONS AND LIMITATIONS ON 
EMPLOYEE SUITS 

790.20 Right of employees to sue; restric¬ 

tions on representative actions. 

790.21 Time for bringing employee suits. 

790.22 Discretion of court as to assessment 

of liquidated damages. 

PROVISIONS RELATING TO CERTAIN ACTIVITIES EN¬ 
GAGED IN BY EMPLOYEES BEFORE MAY 14, 
1947 

790.23 Liability of employer; effect of con¬ 

tract, custom, or practice. 

790.24 Effect of Portal Act on determination 

of hours worked prior to May 14, 
1947. 

790.25 Jurisdiction of courts limited as to 

wage claims for periods prior to 
May 14, 1947. 

790.26 Prohibition of assignments. 

790.27 Compromise of claims existing prior 

to May 14, 1947. 

790.28 Waiver of right to liquidated dam¬ 

ages. 

790.29 “Area of production" exemption prior 

to December 26, 1946. 

Authority: §§ 790.1 to 790.29, inclusive, is¬ 
sued under 52 Stat. 1060; 29 U. S. C.. 201 et 
seq. 

GENERAL 

§ 790.1 Introductory statement, (a) 
The Portal-to-Portal Act of 1947 was ap¬ 
proved May 14, 1947.* It contains provi¬ 
sions which, in certain circumstances, af¬ 
fect the rights and liabilities of employ¬ 
ees and employers with regard to alleged 
underpayments of minimum or overtime 
wages under the provisions of the Pair 
Labor Standards Act of 1938,* the Walsh- 


1 An act to relieve employers from certain 
liabilities and punishments under the Fair 
Labor Standards Act of 1938, as amended, the 
Walsh-Healey Act, and the Bacon-Davis Act, 
and for other purposes. Public Law No. 49, 
80th Cong., chapter 52, 1st sess. 

For the sake of brevity, this act is referred 
to in the following discussion as the Portal 
Act. 

* 52 Stat. 1060; 29 U. S. C. 201 et seq. In the 
Fair Labor Standards Act, the Congress exer¬ 
cised its power over interstate commerce to 
establish basic standards with respect to 
minimum and overtime wages and to bar 
from interstate commerce goods in the pro¬ 
duction of which these standards were not 
observed. For the nature of liabUlties under 
this act, see footnote 17, 


Healey Public Contracts Act, and the 
Bacon-Davis Act. The Portal Act also 
establishes time limitations for the bring¬ 
ing of certain actions under these three 
acts, limits the jurisdiction of the courts 
with respect to certain claims, and in 
other respects affects employee suits and 
proceedings under these acts. 

(b) It is the purpose of this part to 
outline and explain the major provisions 
of the Portal Act as they affect the ap¬ 
plication to employers and employees of 
the provisions of the Fair Labor Stand¬ 
ards Act. The effect of the Portal Act 
in relation to the Walsh-Healey Act and 
the Bacon-Davis Act is not within the 
scope of this part, and is not discussed 
herein. Many of the provisions of the 
Portal Act do not apply to claims or lia¬ 
bilities arising out of activities engaged 
in after the enactment of the act. These 
provisions are not discussed at length 
herein,* because the primary purpose of 
this part is to indicate the effect of the 
Portal Act upon the future administra¬ 
tion and enforcement of the Fair Labor 
Standards Act, with which the Adminis¬ 
trator of the Wage and Hour Division is 
charged under the law. The discussion 
of the Portal Act in this part is therefore 
directed principally to those provisions 
that have to do with the application of 
the Fair Labor Standards Act on or after 
May 14, 1947. 

<c) The correctness of an interpreta¬ 
tion of the Portal Act, like the correct¬ 
ness of an interpretation of the Fair 
Labor Standards Act, can be determined 
finally and authoritatively only by the 
courts. It is necessary, however, for the 
Administrator to reach informed conclu¬ 
sions as to the meaning of the law in 
order to enable him to carry out his stat¬ 
utory duties of administration and en¬ 
forcement. It would seem desirable also 
that he make these conclusions known 
to persons affected by the law. 4 * Accord¬ 
ingly, as in the case of the interpretative 
bulletins previously issued on various 
provisions of the Fair Labor Standards 
Act, the interpretations set forth herein 
are intended to indicate the construction 
of the law which the Administrator be¬ 
lieves to be correct 6 and which will guide 
him in the performance of his admin¬ 
istrative duties under the Fair Labor 


•Sections 790.23 through 790.29 of this 

part discuss briefly those provisions of the 

Portal Act which affect the operation or en¬ 
forcement of the Fair Labor Standards Act 
only with respect to activities engaged in by 
employees before May 14, 1947. Since the so- 
called “good faith defense” against past 
claims is considered incidentally in the dis¬ 
cussion of the similar provision for the fu¬ 
ture, no separate discussion of this provision 
is included in these sections. 

4 See Skidmore v. Swift & Co., 323 U. S. 134; 

Kirschbaum Co. v. Walling, 316 U. S. 617; 
Portal-to-Portal Act, sec. 10. 

6 The Interpretations expressed herein are 
based on studies of the intent, purpose, and 
Interrelationship of the Fair Labor Standards 
Act and the Portal Act ae evidenced by their 
language and legislative history, as well as on 
decisions of the courts establishing legal prin¬ 
ciples believed to be applicable in interpret¬ 
ing the two acts. These interpretations have 
been adopted by the Administrator after due 
consideration of relevant knowledge and ex¬ 
perience gained in the administration of the 
Fair Labor Standards Act of 1938 and after 
consultation with the Solicitor of Labor. 
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Standards Act, unless and until he is di¬ 
rected otherwise by authoritative rulings 
of the courts or concludes, upon re¬ 
examination of an interpretation, that 
it is incorrect. As the Supreme Court 
has pointed out, such interpretations 
provide a practical guide to employers 
and employees as to how the office rep¬ 
resenting the public interest in enforce¬ 
ment of the law will seek to apply it. 0 As 
has been the case in the past with re¬ 
spect to other interpretative bulletins, 
the Administrator will receive and con¬ 
sider statements suggesting change of 
any interpretation contained herein. 

§ 790.2 Interrelationship of the two 
acts, (a) The effect on the Fair Labor 
Standards Act of the various provisions 
of the Portal Act must necessarily be de¬ 
termined by viewing the two acts as in¬ 
terrelated parts of the entire statutory 
scheme for the establishment of basic 
fair labor standards. 7 The Portal Act 
contemplates that employers will be re¬ 
lieved, in certain circumstances, from 
liabilities or punishments to which they 
might otherwise be subject under the 
Fair Labor Standards Act.* But the act 
makes no express change in the national 
policy, declared by Congress in section 2 
of the Fair Labor Standards Act, of elim¬ 
inating labor conditions “detrimental to 
the maintenance of the minimum stand¬ 
ard of living necessary for health, effi¬ 
ciency, and general well-being of work¬ 
ers. 0 The legislative history indicates 
that the Portal Act was not intended to 
change this general policy. 0 The Con¬ 
gressional declaration of policy in sec¬ 
tion 1 of the Portal Act is explicitly di¬ 
rected to the meeting of the existing 
emergency and the.correction, both ret¬ 
roactively and prospectively, of existing 


• Skidmore v. Swift & Co.. 323 U. S. 134. See 
also Roland Electrical Co. v. Walling. 326 
U. S. 657; United States v. American Trucking 
Assn.. 310 U. S. 534: Overnight Motor Transp. 
Co. v. Missel. 316 U. S. 572. 

» As appears more fully in the following 
sections of this part, the several provisions 
of the Portal Act relate, in pertinent part, 
to actions, causes of action, liabilities, or pun¬ 
ishments based on the nonpayment by em¬ 
ployers to their employees of minimum or 
overtime wages under the provisions of the 
Fair Labor Standards Act. Section 13 of the 
Portal Act provides that the terms, “employ¬ 
er." “employee," and “wage," when used in 
the Portal Act. in relation to the Fair Labor 
Standards Act. have the same meaning as 
when used In the latter act. 

» Portal Act. sections 1, 2. 4. 6, 9. 10. 11, 12. 

Sponsors of the legislation asserted that 
the provisions of the Portal Act do not deprive 
any person of a contract right or other right 
which he may have under the common law 
or under a State statute. See colloquy be¬ 
tween Senators Donnell, Hatch and Ferguson, 
1947 Cong. Rec. 2168; colloquy between Sena¬ 
tors Donnell and Ferguson. 1947 Cong. Rec. 
2198; statement of Representative Gwynne. 
1947 Cong. Rec. 1614. 

»See references to this policy at page 6 of 
the Senate Committee Report on the bill 
(Senate Rept. 48. 80th Cong., 1st sess.). and 
In statement of Senator Donnell, 1947 Cong. 
Rec. 2251; see also statement of Senator 
Morse, 1947 Cong. Rec. 2349; statement of 
Representative Walter, 1947 Cong. Rec. 4514. 


evils referred to therein. 10 Sponsors of 
the legislation in both Houses of Con¬ 
gress asserted that it “in no way repeals 
the minimum wage requirements and 
the overtime compensation requirements 
of the Fair Labor Standards Act ” u that 
it “protects the legitimate claims’* under 
that act, 12 and that one of the objectives 
of the sponsors was to “preserve to the 
worker the rights he has gained under 
the Fair Labor Standards Act.*’” It 
would therefore appear that the Con¬ 
gress did not intend by the Portal Act 
to change the general rule that the re¬ 
medial provisions of the Fair Labor 
StandardsjAct are to be given a liberal 
interpretation 14 and exemptions there¬ 
from are to be narrowly construed and 
limited to those who can meet the burden 
of showing that they come “plainly and 
unmistakably within (the) terms and 
spirit” of such an exemption. 19 

(b) It is clear from the legislative 
history of the Portal Act that the major 
provisions of the Fair Labor Standards 
Act remain in full force and effect, al¬ 
though the application of some of them 
is effected in certain respects by the 1947 
Act. The provisions of the Portal Act 
do not directly affect the provisions of 
section 15 (a) (1) of the Fair Labor 
Standards Act banning shipments in in¬ 
terstate commerce of “hot” goods pro¬ 
duced by employees not paid in accord¬ 
ance with the act’s requirements, or the 
provisions of section 11 (c) requiring em¬ 
ployers to keep records in accordance 
with the regulations prescribed by the 
Administrator. The Portal Act does not 
affect in any way the provision in sec¬ 
tion 15 (a) (3) banning discrimination 
against employees who assert their rights 
under the Fair Labor Standards Act, or 
the provisions of section 12 (a> of the 
act banning from interstate commerce 


>0 cr. House Rept. No. 71; Senate Rept. No. 
48; House (Conf.) Rept. No. 326. 80th Cong.. 
1st sess. (referred to hereafter as House Re¬ 
port. Senate Report, and Conference Report); 
statement of Representative Michener, 1947 
Cong Rec. 4516; statement of Senator Wiley, 
1947 Cong. Rec. 4398; statement of Represent¬ 
ative Gwynne. 1947 Cong. Rec. 1629; state¬ 
ments of Senator Donnell, 1947 Cong. Rep. 
2204-2206; 2251-2252; statement of Repre¬ 
sentative Robsion, 1947 Cong. Rec. 1553; Mes¬ 
sage of the President to Congress. May 14, 
1947, on approval of the act. 

« Statements of Senator Wiley, explaining 
the conference agreement to the Senate, 1947 
Cong. Rec. 4398 and 4501. See also statement 
of Senator Cooper, 1947 Cong. Rec. 2373; state¬ 
ment of Representative Robsion, 1947 Cong. 
Rec. 1553. 

>* statement of Representative Michener, 
explaining the conference agreement to the 
House of Representatives, 1947 Cong. Rec. 
4516. 8ee also statement of Representative 
Keating. 1947 Cong. Rec. 1566. 

11 Statement of Senator Cooper, 1947 Cong. 
Rec. 2378; see also statements of Senator Don¬ 
nell. 1947 Cong. Rec. 2439. 2440, 2442, state¬ 
ments of Representatives Walter and Robsion, 
1947 Cong. Rec. 1550, 1552. 

14 Roland Electrical Co. v. Walling, 326 U. 8. 
657; United States v. Rosenwasser, 323 U. 8. 
360; Brooklyn Savings Bank v. O'Neil. 824 
U. 8. 697. 

» See A. H. Phillips Co. v. WaUlng. 324 U. 8. 
490; Walling v. General Industries Co., 67 
S. Ct. 883, • 


goods produced in establishments in or 
about which oppressive child labor is em¬ 
ployed. The effect of the Portal Act in 
relation to the minimum and overtime 
wage requirements of the Fair Labor 
Standards Act is considered herein in 
connection with the discussion of spe¬ 
cific provisions of the 1947 act. 

PROVISIONS RELATING TO CERTAIN ACTIVITIES 
ENGAGED IN BY EMPLOYEES ON OR AFTER 
MAY 14, 1947 

§ 790.3 Provisions of the statute. Sec¬ 
tion 4 of the Portal Act, which relates to 
so-called “portal-to-portal” activities 
engaged in by employees on or after May 
14, 1947, provides as follows: 

(a) Except as provided in subsection (b), 

no employer shall be subject to any liability 
or punishment under the Fair Labor Stand¬ 
ards Act of 1938, as amended. • • • on 

account of the failure of such employer to 
pay an employee minimum wages, or to pay 
an employee overtime compensation, for or 
on account of any of the following activities 
of such employee engaged in on or after the 
date of the enactment of this act: 

(1) Walking, riding, or traveling to and 
from the actual place of performance of the 
principal activity or activities which such 
employee is employed to perform, and 

(2) Activities which are preliminary to or 
postiimlnary to said principal activity or 
activities, 

which occur either prior to the time on any 
particular workday at which such employee 
commences, or subsequent to the time on 
any particular workday at which he ceases, 
such principal activity or activities. 

(b) Notwithstanding the provisions of sub¬ 
section (a) which relieve an employer from 
liability and punishment with respect to an 
activity, the employer shall not be so relieved 
if such activity is compensable by either ; 

(1) An express provision of a written or 
non writ ten contract in effect, at the time of 
such activity, between such employee, his 
agent, or collective-bargaining representative 
and his employer; or 

(2) A custom or practice in effect, at the 
time of such activity, at the establishment or 
other place where such employee is employed, 
covering such activity, not Inconsistent with 
a written or nonwritten contract, in effect at 
the time of such activity, between such em¬ 
ployee, his agent, or collective-bargaining 
representative and his employer. 

(c) For the purpose of subsection (p). an 
activity shall be considered as compensable 
under such contract provision or such custom 
or practice only when it is engaged in during 
the portion of the day with respect to which 
it is so made compensable. 

(d) In the application of the minimum 

wage and overtime compensation provisions 
of the Fair Labor Standards Act of 1938. as 
amended, • • • In determining the time 

for which an employer employs an employee 
with respect to walking, riding, traveling, or 
other preliminary or postllminary activities 
described in subsection (a) of this section, 
there shall be counted all that time, but only 
that time, during which the employee en¬ 
gages in any such activity which is compen¬ 
sable within the meaning of subsections (b) 
and (c) of this section. 

§ 790.4 Liability of employer; effect of 
contract, custom, or practice. <a) Sec * 
tion 4 of the Portal Act, quoted above, 
applies to situations where an employee, 
on or after May 14, 1947, has engaged in 
activities of the kind described in this 
section and has not been paid for or on 
account of these activities in accordance 
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with the statutory standards established 
by the Pair Labor Standards Act. 10 
Where, in these circumstances, such ac¬ 
tivities are not compensable by contract* 
custom, or practice as described in section 
4, this section relieves the employer from 
certain liabilities or punishments to 
which he might otherwise be subject un¬ 
der the provisions of the Pair Labor 
Standards Act. 17 The primary Congres¬ 
sional objectives in enacting section 4 of 
the Portal Act, as disclosed by the.statu¬ 
tory language and legislative history, 
were: (1) To minimize uncertainty as to 
the liabilities of employers which it was 
felt might arise in the future if the com¬ 
pensability under the Pair Labor Stand¬ 
ards Act of such preliminary or postlimi- 
nary activities should continue to be 
tested solely by existing criteria 18 for 
determining compensable worktime, in¬ 
dependently of contract, custom, or prac¬ 
tice; “ and (2) to leave in effect, with 
respect to the workday proper, the inter¬ 
pretations by the courts and the Admin¬ 
istrator of the requirements of the Fair 
Labor Standards Act with regard to the 
compensability of activities and time to 
be included In computing hours worked. 20 


“The Fair Labor Standards Act requires 
payment of a minimum wage of not less 
than 40 cents an hour for all hours worked 
(except to certain learners, apprentices, 
handicapped workers, and messengers, and 
in certain Industries in Puerto Rico and the 
Virgin Islands), and overtime compensation 
for all hours worked in excess of 40 in a 
workweek at a rate not less than one and 
one-half times the employee’s regular rate of 
Pay. 

17 The failure of an employer to compensate 
employees subject to the Fair Labor Stand¬ 
ards Act in accordance with its minimum 
wage and overtime requirements makes him 
liable to them for the amount of their unpaid 
minimum wages and unpaid overtime com¬ 
pensation, together with an additional equal 
amount (subject to section 11 of the Portal- 
to-Portal Act, discussed below in 5 790.22) 
as liquidated damages (section 16 (b) of the 
act); and. If his act or omission is wilful, 
subjects him to criminal p^palties (section 
16 (a) of the act). Civil actions for in¬ 
junction can be brought by the Administrator 
(sections 11 (a) and 17 of the act). 

u Employees subject to the minimum and 
overtime wage provisions of the Fair Labor 
Standards Act have been held to be entitled 
to compensation in accordance with the stat¬ 
utory standards, regardless of contrary cus¬ 
tom or contract, for all time spent during 
the workweek in “physical or mental exertion 
(whether burdensome or not), controlled or 
required by the employer and pursued nec¬ 
essarily and primarily for the benefit of the 
employer and his business” (Tennessee Coal 
Iron & R. R. Co. v. Muscoda Local, 321 U. 8. 
590, 598), as well as for all time 6pent in 
active or inactive duties which such em¬ 
ployees are engaged to perform (Armour & 
Co. v. Wantock, 323 U. S. 126, 132-134; Skid¬ 
more v. Swift & Co., 323 U. S. 134, 136-137). 

“Portal Act, section 1; Senate Report, pp. 
41, 42, 46-49; Conference Report, pp. 12, 13; 
statements of Senator Wiley, 1947 Cong. Rec. 
4154, 4398; statements of Senator Donnell, 
1947 Cong. Rec. 2159, 2192, 2193, 2255, 2266, 
2440, 2441; statements of Senator Cooper, 
1947 Cong. Rec. 2370-2377. 

*° Senate Report, pp. 46-49; Conference Re¬ 
port, pp. 12, 13; statements of Senator Don¬ 
nell, 1947 Cong. Rec. 2255, 2256, 2440; state¬ 
ments of Senator Cooper, 1947 Cong. Rec. 
2371, 2374, 2376, 2376-2377. 2378; statement 
of Representative Gwynne, 1947 Cong. Rec. 
4513; statements of Senator Wiley, 1947, 
Cong. Rec. 2154, 4398. 
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(b) Under section 4 of the Portal Act, 
an employer who fails to pay an em¬ 
ployee minimum wages or overtime com¬ 
pensation for or on account of activi¬ 
ties engaged in by such employee is re¬ 
lieved from liability or punishment 
therefor if, and only if, such activities 
meet the following three tests: 

. (1) They constitute ‘‘walking, riding, 
or traveling” of the kind described in the 
statute, or other activities “preliminary” 
or “postliminary” to the “principal ac¬ 
tivity or activities” which the employee 
is employed to perform; and 

(2) They take place before or after 
the performance of all the employee’s 
“principal activities” in the workday; 
and 

(3) They are not compensable, during 
the portion of the day when they are 
engaged in, by virtue of any contract, 
custom, or practice of the kind described 
in the statute. 

(c) It will be observed that section 4 
of the Portal Act relieves an employer 
of liability or punishment only with re¬ 
spect to activities of the kind described, 
which have not been made compensable 
by a contract or by a custom or practice 
(not inconsistent with a contract) at the 
place of employment, in effect at the 
time the activities are performed. The 
statute states that “the employer shall 
not be so relieved” if such activities are 
so compensable; 21 it does not matter in 
such a situation that they are so-called 
“portal-to-portal” activities.” 

Accordingly, an employer who fails to 
take such activities into account in pay¬ 
ing compensation to an employee who is 
subject to the Fair Labor Standards Act 
is not protected from liability or punish¬ 
ment in either of the following situations. 

(1) Where, at the time such activities 
are performed there is a contract, 
whether written or not, in effect between 
the employer and the employee (or the 
employee’s agent or collective-bargain¬ 
ing representative), and by an express 
provision of this contract the activities 
are to be paid for; “ or 

(2) Where, at the time such activities 
are performed, there is in effect at the 
place of employment a custom or prac¬ 
tice to pay for such activities, and this 
custom or practice is not inconsistent 
with any applicable contract between 
such parties. 54 

In applying these principles, it should be 
kept in mind that under the provisions 
of section 4 (c) of the Portal-to-Portal 
Act, “preliminary” or “postliminary” ac¬ 
tivities which take place outside the 
workday “before the morning whistle” or 
“after the evening whistle” are, for pur¬ 
poses of the statute, not to be considered 
compensable by a contract, custom, or 
practice if such contract, custom, or 


11 Section 4 (b) of the act (quoted in 

I 790.3). 

»Conference Report, pp. 12, 13; colloquy 
between Senators Donnell and Hawkes, 1947 
Cong. Rec. 2255-2256; colloquy between Sen¬ 
ators Cooper and McGrath, 1947 Cong. Rec. 
2376, Cf. colloquy between Senators Donnell 
and Hawkes, 1947 Cong. Rec. 2253. 

"Statements of Senator Donnell, 1947, 
Cong. Rec. 2253, 2255, 2256; statements of 
Senator Cooper, 1947 Cong. Rec. 2374, 2376. 

u Statements of 8enator Donnell, 1947 
Cong. Rec. 2255, 2256. 
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practice makes them compensable only 
during some other portion of the day.* * 1 * 

§ 790.5 Effect of Portal-to-Portal Act 
on determination of hours worked, (a) 
In the application of the minimum wage 
and overtime compensation provisions of 
the Pair Labor Standards Act to activi¬ 
ties of employees on or after May 14,1947, 
the determination of hours worked is af¬ 
fected by the Portal Act only to the ex¬ 
tent stated in section 4(d). This section 
requires that: 

• • • in determining the time for which 

an employer employs an employee with re¬ 
spect to walking, riding, traveling or other 
preliminary or postliminary activities de¬ 
scribed (in section 4 (a)) there shall be 
counted all that time, but only that time, 
during which the employee engages in any 
such activity which is compensable (under 
contract, custom, or practice within the 
meaning of section 4 (b), (c)).** 

This provision is thus limited to the de¬ 
termination of whether time spent in 
such “preliminary” or “postliminary” 
activities, performed before or after the 
employee's “principal activities” for the 
workday * must be included or excluded 
in computing time worked* If time 
spent in such an activity would be time 
worked within the meaning of the Pair 
Labor Standards Act if the Portal Act 
had not been enacted * then the question 
whether it is to be included or excluded 
in computing hours worked under the 
law as changed by this provision depends 
on the compensability of the activity un¬ 
der the relevant contract, custom, or 
practice applicable to the employment. 
Time occupied by such an activity is to be 
excluded in computing time worked if, 
when the employee is so engaged, the 
activity is not compensable by a contract, 
custom, or practice within the meaning 
of section 4; otherwise it must be in¬ 
cluded as worktime in calculating mini¬ 
mum or overtime wages due.* 0 Employ¬ 
ers are not relieved of liability for the 
payment of minimum wages or overtime 
compensation for any time during which 
an employee engages in such activities 
thus compensable by contract, custom, or 
practice.* 1 But where, apart from the 
Portal Act, time spent in such an activity 
would not be time worked within the 
meaning of the Pair Labor Standards 
Act, although made compensable by con¬ 
tract, custom, or practice, such compen¬ 
sability will not make it time worked 
under section 4 (d> of the Portal Act. 

(b) The operation of section 4 (d) 
may be illustrated by the common situa¬ 
tion of underground miners who spend 
time in traveling between the portal of 
the mine and the working face at the 
beginning and end of each workday. 
Before enactment of the Portal Act, time 
thus spent constituted hours worked. 
Under the law as changed by the Portal 


"Conference Report, pp. 12, 13. See also 
i 790.12. 

"The full text of section 4 of the act Is 
set forth in § 790.3. 

77 See § 790.6. 

Section 4 (d) makes plain that subsections 
(b) and (c) of section 4 likewise apply only 
to such activities. 

w Conference Report, p. 13. 

* Bee footnote 18. 

* See Conference Report, pp. 10, 13. 

"Conference Report, p. 10. 
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Act, if there is a contract between the 
employer and the miners calling for pay¬ 
ment for all or a part of this travel, or 
if there is a custom or practice to the 
same effect, of the kind described in sec¬ 
tion 4, the employer is still required to 
count as hours worked, for purposes of 
the Fair Labor Standards Act, all of the 
time spent in the travel which is so made 
compensable.” But if there is no such 
contract, custom, or practice, such time 
will be excluded in computing worktime 
for purposes of the Act. And under the 
provisions of section 4 (c) of the Portal 
Act, 1 if a contract, custom, or practice 
of the kind described makes such travel 
compensable only during the portion of 
the day before the miners arrive at the 
working face and not during the portion 
of the day when they return from the 
working face to the portal of the mine, 
the only time spent in such travel which 
the employer is required to count as hours 
worked will be the time spent in travel¬ 
ing from the portal to the working face 
at the beginning of the workday. 

§ 790.6 Periods within the “workday” 
unaffected . (a) Section 4 of the Portal 
Act does not affect the computation of 
hours worked within the “workday" 
proper, roughly described as the period 
“from whistle to whistle/* and its pro¬ 
visions have nothing to do with the com¬ 
pensability under the Fair Labor Stand¬ 
ards Act of any activities engaged in by 
an employee during that period/' Under 
the provisions of section 4, one of the 
conditions that must be present before 
“preliminary’* or “postliminary" activi¬ 
ties are excluded from hours worked is 
that they “occur either prior to the time 
on any particular workday at which the 
employee commences, or subsequent to 
the time on any particular workday at 
which he ceases'* the principal activity 
or activities which he is employed to per¬ 
form. Accordingly, to the extent that 
activities engaged in by an employee oc¬ 
cur after the employee commences to 
perform the first principal activity on a 
particular workday and before he ceases 
the performance of the last principal ac¬ 
tivity on a particular workday, the pro¬ 
visions of that section have no applica¬ 
tion. Periods of time between the 
commencement of the employee's first 
principal activity and the completion of 
his last principal activity on any work¬ 
day must be included in the computation 
of hours worked to the same extent as 
would be required if the Portal Act had 


w Cf. colloquies between Senators Donnell 
and Hawkes, 1947 Cong. Rec. 2253. 2255, 2256; 
colloquy between Senators EUender and 
Cooper. 1947 Cong. Rec. 2374; colloquy be¬ 
tween Senators McGrath and Cooper, 1947 
Cong. Rec. 2370. See also Senate Report, p. 
48. 

“See SI 790.3 and 790.12; Conference Re¬ 
port, pp. 12, 13. See also Senate Report, 
p. 48. 

»* The report of the Senate Judiciary Com¬ 
mittee states (p. 47), “Activities of an em¬ 
ployee which take place during the workday 
are • • • not affected by this section 

(section 4 of the Portal-to-Portal Act, as 
finally enacted) and such activities wUl con* 
tinue to be compensable or not without re¬ 
gard to the provisions of this section." 
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not been enacted.” The principles for 
determining hours worked within the 
“workday" proper will continue to be 
those established under the Fair Labor 
Standards Act without reference to the 
Portal Act, M which is concerned with this 
question only as it relates to time spent 
outside the “workday” in activities of the 
kind described in section 4/ 7 

(b) “Workday" as used in the Portal 
Act means, in general, the period between 
the commencement and completion on 
the same workday of an employee's prin¬ 
cipal activity or activities. It includes 
all time within that period whether or 
not the employee engages in work 
throughout all of that period. For ex¬ 
ample, a rest period or a lunch period is 
part of the “workday”, and section 4 of 
the Portal Act therefore plays no part in 
determining whether such a period, un¬ 
der the particular circumstances pre¬ 
sented, is or is not compensable, or 
whether it should be included in the com¬ 
putation of hours worked/’' If an em¬ 
ployee is required to report at the actual 
place of performance of his principal 
activity at a certain specific time, his 
“workday” commences at the time he 
reports there for work in Accordance 
with the employer’s requirement, even 
though through a cause beyond the em¬ 
ployee’s control, he is not able to com¬ 
mence performance of his productive 
activities until a later time. In such a 
situation, the time spent waiting for work 
would be part of the workday/ - and sec¬ 
tion 4 of the Portal Act would not affect 
its inclusion in hours worked for pur¬ 
poses of the Fair Labor Standards Act. 

§ 790.7 “ Preliminary” and “ vostlimi - 
nary ” activities . (a) Since section 4 of 

the Portal Act applies only to situations 
where employees engage in “prelimi¬ 
nary” or “postliminary" activities out¬ 
side the workday proper, it is necessary 
to consider what activities fall within this 
description. The fact that an employee 


**See Senate Report, pp. 47, 48; Conference 
Report, p. 12; statement of Senator Wiley, 
explaining the conference agreement to the 
Senate, 1947 Cong. Rec. 4398 (also 2154, 2155); 
statement of Representative Gwynne. ex¬ 
plaining the conference agreement to the 
House of Representatives, 1947 Cong. Rec. 
4513; statements of Senator Cooper, 1947 
Cong. Rec. 2371. 2374-2377; statements of 
Senator Donnell, 1947 Cong. Rec. 2255, 2256, 
2440. 

“See, in this connection, statements of 
Senator Cooper, 1947 Cong. Rec. 2373-2374, 
2376-2377; statements of Senator Donnell, 
1947 Cong. Rec. 2255-2256, 2440; statement of 
Senator Wiley, explaining the conference 
agreement to the Senate, 1947 Cong. Rec. 4398. 
See also footnote 18. 

The determination of hours worked under 
the Fair Labor Standards Act is the subject 
of a separate interpretative bulletin, No. 13, 
which will be republished in revised form as 
Part 785 of this chapter. 

97 See statement of Senator Wiley, explain¬ 
ing the conference agreement to the Senate, 
1947 Cong. Rec. 4398. See also the discussion 
below in 69 790.7-790.8. 

Bi Senate Report, pp. 47, 48. Cf. statement 
of Senator Wiley explaining the conference 

f reement to the Senate, 1947 Cong. Rec. 
)8; statements of Senator Donnell. 1947 
ng. Rec. 2440; statements of Senator 
Soopyr, 1947 Oong. Rec. 2876-76. 

“Colloquy between Senators Cooper and 
McGrath, 1947 Cong. Rec. 2375, 2376. 


devotes some of his time to an activity 
of this type is, however, not a sufficient 
reason for disregarding the time devoted 
to such activity in computing hours 
worked. If such time would otherwise 
be counted as time worked under the 
Fair Labor Standards Act, section 4 may 
not change the situation. Whether 
such time must be counted or may be 
disregard, and whether the relief from 
liability or punishment afforded by sec¬ 
tion 4 of the Portal Act is available to 
the employer in such a situation, will 
depend on the compensability of the 
activity under contract, custom, or prac¬ 
tice w f ithin the meaning of that sec¬ 
tion." On the other hand, the criteria 
described in the Portal Act have no bear¬ 
ing on the compensability or the status 
as work time under the Fair Labor Stand¬ 
ards Act of activities that are not “pre¬ 
liminary" or “postliminary” activities 
outside the workday proper." And even 
where there is a contract, custom, or 
practice to pay for time spent in such 
a “preliminary" or “postliminary” ac¬ 
tivity. section 4 (d) of the Portal Act 
does not make such time hours worked 
under the Fair Labor Standards Act if it 
would not be so counted under the latter 
act alone/ 3 

(b) The words “preliminary activity” 
mean an activity engaged in by an em¬ 
ployee before the commencement of his 
“principal” activity or activities, and the 
words “postliminary activity" mean an 
activity engaged in by an employee after 
the completion of his “principal” activity 
or activities. No categorical list of 
“preliminary” and “postliminary” ac¬ 
tivities except those named in the 
act can be made, since activities which 
under one set of circumstances may 
be “preliminary” or “postliminary” ac¬ 
tivities, may under other conditions be 
“principal” activities. The following 
“preliminary” or “postliminary” activi¬ 
ties are expressly mentioned in the act: 
“Walking, riding, or traveling to or from 
the actual place of performance of the 
principal activity or activities which 
(the) employee is employed to per¬ 
form." 4J 

(c) The statutory language and the 
legislative history indicate that the 
“walking, riding or traveling" to which 
section 4 (a) refers is that which occurs, 
whether on or off the employer's prem¬ 
ises, in the course of an employee's ordi¬ 
nary daily trips between his home or 
lodging and the actual place where he 
does what he is employed to do. It does 
not. however, include travel from the 
place of performance of one principal 
activity to the place of performance of 


"See Conference Report, pp. 10. 12. 13; 
statements of Senator Donnell, 1947 Cong. 
Rec. 2253. 2255, 2256; statements of Senator 
Cooper, 1947 Cong. Rec. 2374, 2376. See also 
56 790.4. 790.5. 

41 See Conference Report, p. 12; Senate Re¬ 
port, pp. 47, 48; statement of Senator Wiley, 
explaining the conference agreement to the 
Senate, 1947 Cong. Rec. 4398; statement of 
Representative Gwynne. explaining the con¬ 
ference agreement to the House of Repre¬ 
sentatives, 1947 Cong. Rec. 4513. See also 
f 790.6. 

43 See § 790.5 (a). 

w Portal Act, subsections 4 (a), 4 (d). See 
also Conference Report, p. 13; statement of 
Senator Donnell, 1947 Cong. Rec. 2255, 2440. 
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another, nor does it include travel dur¬ 
ing the employee's regular working 
hours/ 1 For example, travel by a repair¬ 
man from one place where he performs 
repair work to another such place, or 
travel by a messenger delivering mes¬ 
sages, is- not the kind of “walking, riding 
or traveling’' described in section 4 (a). 
Also, where an employee travels outside 
his regular working hours at the direc¬ 
tion and on the business of his employer, 
the travel would not ordinarily be ‘‘walk¬ 
ing, riding, or traveling” of the type re¬ 
ferred to in section 4 (a). One example 
would be a traveling employee whose 
duties require him to travel from town 
to town outside his regular working 
hours; another would be an employee 
who has gone home after completing his 
day's work but is subsequently called out 
at night to travel a substantial distance 
and perform an emergency job for one of 
his employer's customers.** In situations 
such as these, where an employee’s travel 
is not of the kind to which section 4 (a) 
of the Portal Act refers, the question 
whether the travel time is to be counted 
as worktime under the Fair Labor Stand¬ 
ards Act will continue to be determined 
by principles established under this act, 
without reference to the Portal Act/ 11 

(d) An employee who walks, rides or 
otherwise travels while performing active 
duties is not engaged in the activities 
described in section 4 (a). An illustra¬ 
tion of such travel would be the carrying 
by a logger of a portable power saw or 
other heavy equipment (as distinguished 
from ordinary hand tools) on his trip 
into the woods to the cutting area. In 
such a situation, the walking, riding, or 
traveling is not segregable from the si¬ 
multaneous performance of his assigned 
work (the carrying of the equipment, 
etc.) and it does not constitute travel 
"to and from the actual place of per¬ 
formance” of the principal activities he 
is employed to perform/’ 


M These conclusions are supported by the 
limitation, "to and from the actual place of 
performance of the principal activity or ac¬ 
tivities which (the) employee is employed to 
perform," which follows the term "walking, 
riding or traveling" in section 4 (a), and by 
the additional limitation applicable to all 
"preliminary" and ‘postliminary" activities 
to the effect that the act may affect them 
only if they occur "prior to" or "subsequent 
to" the workday. See, in this connection, 
the statements of Senator Donnell. 1947 Cong. 
Rec. 2192. 2255. 2256. 2441; statement of 
Senator Cooper, 1947 Cong. Rec. 2374. See 
also Senate Report, pp. 47, 48. 

44 The Report of the Senate Judiciary Com¬ 
mittee (p. 48) emphasized that this section 
of the act "does not attempt to cover by 
specific language the many thousands of 
situations that do not readily fall within the 
pattern of the ordinary workday." 

These principles will be discussed In Part 
785 of this chapter, which will replace Inter¬ 
pretative Bulletin No. 13. 

4T Senator Cooper, after explaining that the 
“principal" activities referred to include ac¬ 
tivities which are an integral part of a "prin¬ 
cipal" aotivlty (Senate Report, pp. 47, 48), 
that is, those which "are indispensable to 
the performance of the productive work," 
summarized this provision as it appeared in 
the Senate Bill by stating: "We have clearly 
eliminated from compensation walking, trav- 
elin g. riding, and other activities which are 
hot an integral part of the employment for 
which the worker is employed." (Emphasis 
supplied.) 1947 Cong. Rec. 2377. 


(e) The report of the Senate Commit¬ 
tee on the Judiciary (p. 47) describes the 
travel affected by the statute as ‘‘Walk¬ 
ing, riding, or traveling to and from the 
actual place of performance of the prin¬ 
cipal activity or activities within the em¬ 
ployer’s plant, mine, building, or other 
place of employment, irrespective of 
whether such walking, riding, or travel¬ 
ing occur on or off the premises of the 
employer or before or after the employee 
has checked in or out.” The phrase, 
“actual place of performance,” as used 
in section 4 (a), thus emphasizes that 
the ordinary travel at the beginning and 
end of the workday to which this section 
relates includes the employee’s travel on 
the employer’s premises until he reaches 
his workbench or other place where he 
commences the performance of his prin¬ 
cipal activity or activities, and the return 
travel from that place at the end of the 
workday. However, where an employee 
performs his principal activity at various 
places (common examples would be a 
telephone lineman, a “trouble-shooter” 
in a manufacturing plant, a meter read¬ 
er, or an exterminator) the travel be¬ 
tween those places is not travel of the 
nature described in this section, and the 
Portal Act has no significance in deter¬ 
mining whether the travel time should 
be counted as time worked. 

(f) Examples of walking, riding, or 
traveling which may be performed out¬ 
side the workday and would normally 
be considered “preliminary” or “post¬ 
liminary” activities are (1) walking or 
riding by an employee between the plant 
gate and the employee’s lathe, work¬ 
bench, or other actual place of perform¬ 
ance of his principal activity or activi¬ 
ties; (2) riding on buses between a town 
and an outlying mine or factory where 
the employee is employed; and (3) rid¬ 
ing on buses or trains from a logging 
camp to a particular site at which the 
logging operations are actually being 
conducted.** 

(g) Other types of activities which 
may be performed outside the workday 
and, when performed under the condi¬ 
tions normally present, would be consid¬ 
ered “preliminary” or “postliminary” ac¬ 
tivities, include checking in and out and 
waiting in line to do so, changing clothes, 
washing up or showering, and waiting in 
line to receive pay checks/* * 

(h) As indicated above, an activity 
which is a “preliminary” or “postlimi- 
nary” activity under one set of circum¬ 
stances may be a principal activity under 


“See Senate Report, 47; statements of 
Senator Donnell, 1947 Cong. Rec. 2192, 2255, 
2441. 

“See Senate Report, p. 47. Washing up 
after work, like the changing of clothes, may 
in certain situations be so directly related 
to the specific work the employee Is em¬ 
ployed to perform that it would be regarded 
as an Integral part of the employee’s "prin¬ 
cipal activity." Sec colloquy between Sena¬ 
tors Cooper and McGrath, 1947 Cong. Rec. 
2375. See also paragraph (h) of this section 
and 5 790.8 (c). This does not necessarily 
mean, however, that travel between the wash¬ 
room or clothes-changlng place and the ac¬ 
tual place of performance of the specific 
work the eYnploye# is employed to perform, 
would be excluded from the type of travel 
to which section 4 (a) refers. 


other conditions. 8 * This may be illus¬ 
trated by the following example: Waiting 
before the time established for the com¬ 
mencement of work would be regarded 
as a preliminary activity when the em¬ 
ployee voluntarily arrives at his place of 
employment earlier than he is either re¬ 
quired or expected to arrive. Where, 
however, an employee is required by his 
employer to report at a particular hour 
at his workbench or other place where he 
performs his principal activity, if the 
employee is there at that hour ready and 
willing to work but for some reason be¬ 
yond his control there is no work for him 
to perform until some time,has elapsed, 
waiting for work would be an integral 
part of the employee’s principal activi¬ 
ties/ 1 The difference in the two situa¬ 
tions is that in the second the employee 
was engaged to wait while in the first the 
employee waited to be engaged.” 

§ 790.8 “ Principal ” activities . (a) An 
employer’s liabilities and obligations 
under the Fair Labor Standards Act with 
respect to the “principal” activities his 
employees are employed to perform are 
not changed in any way by section 4 of 
the Portal Act, and time devoted to such 
activities must be taken into account in 
computing hours worked to the same 
extent as it would if the Portal Act had 
not been enacted.” But before it can be 
determined whether an activity is “pre¬ 
liminary or postliminary to (the) princi¬ 
pal activity or activities” which the em¬ 
ployee is employed to perform, it is gen¬ 
erally necessary to determine what are 
such “principal” activities. 84 

The use by Congress of the plural form 
‘‘activities” in the statute makes it clear 
that in order for an activity to be a 
“principal” activity, it need not be pre¬ 
dominant In some way over all other ac¬ 
tivities engaged in by the employee in 
performing his job; * rather, an employee 
may, for purposes of the Portal-to-Portal 
Act. be engaged in several “principal” 
activities during the workday. The 
“Principal” activities referred to in the 
statute are activities which the employee 
is “employed to perform”; “ they do not 
include noncompensable “walking, riding, 
or traveling” of the type referred to in 


80 See paragraph (b) of this section. See 
also footnote 49. 

* l Colloquy between Senators Cooper and 
McGrath. 1947 Cong. Rec. 2375-6. 

M See Skidmore v. Swift & Co., 323 U. S. 134, 
7 WHR 1165. 

83 See §§ 790.4 through 790.6; also, Part 706 
of this chapter, which will replace Interpre¬ 
tative Bulletin No. 13 as a statement of the 
principles for determining hours worked 
under the Pair Labor Standards Act. 

M Although certain "preliminary" and 
"postliminary" activities are expressly men¬ 
tioned in the statute (see $ 790.7 (b)), they 
are described with reference to the place 
where principal 'activities are performed. 
Even as to these activities, therefore, identi¬ 
fication of certain other activities as "prin¬ 
cipal" activities is necessary. 

w Cf. Edward P. Allison Co., Inc. v. Com¬ 
missioner of Internal Revenue, 63 P. (2d) 663 
(C. C. A. 8. 1933). 

M Cf. Armour & Co. v. Wantock. 323 U. 6. 
126, 132-134; Skidmore v. Swift & Co., t£J 
U. S. 134, 136-137. 
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section 4 of the act." Several guides to 
determine what constitute “principal 
activities” was suggested in the legislative 
debates. One of the members of the con¬ 
ference committee stated to the House 
of Representatives that “the realities of 
industrial life.” rather than arbitrary 
standards, “are intended to be applied 
in defining the term ‘principal activity or 
activities',” and that these words should 
“be interpreted with due regard to gen¬ 
erally established compensation practices 
in the particular industry and trade.” “ 
The legislative history further indicates 
that Congress intended the words “prin¬ 
cipal activities” to be construed liberally 
in the light * * •* of the foregoing principles 
to include any work of consequence per¬ 
formed for an employer, no matter when 
the work is performed.* A majority 
member of the committee which intro¬ 
duced this language into the bill ex¬ 
plained to the Senate that it was con¬ 
sidered “sufficiently broad to embrace 
within its terms such activities as are 
indispensable to the performance of pro¬ 
ductive work."* 

(b) The term “principal activities” in¬ 
cludes all activities which are an integral 
part of a principal activity/ 1 Two ex¬ 
amples of what is meant by an integral 
. part of a principal activity are found in 
the Report of the Judiciary Committee 
of the Senate on the Portal-to-Portal 
Bill.'*’ They are the following: 

(1) In connection with the operation of a 
lathe an employee will frequently at the 
commencement of his workday oil, grease, or 
clean his machine, or install a new cutting 
tool. Such activities are an Integral part of 
the principal activity, and are Included 
within such term. 

(2) In the case of a garment worker in a 
textile mill, who is required to report 30 
minutes before other employees report to 
commence their principal activities, and who 
during such 30 minutes distributes clothing 
or parts of clothing at the workbenches of 
other employees and gets machines in readi¬ 
ness for operation by other employees, such 
activities are among the principal activities 
of such employee. 

Such preparatory activities, which the 
Administrator has always regarded as 
work and as compensable under the Fair 
Labor Standards Act, remain so under 
the Portal Act. regardless of contrary 
custom or contract/ 15 


“See statement of Senator Cooper, 1947 
Cong. Rec. 2374. 

“Remarks of Representatives Walter, 1947 
Cong. Rec. 4515. See also statements of Sen¬ 
ator Cooper, 1947 Cong. Rec. 2375, 2377. 

“See statements of Senator Cooper, 1947 
Cong. Rec. 2374-2377. See also Senate Re¬ 
port. p. 48, and the President’s message to 
Congress on approval of the Portal Act. May 
14, 1947. 

“See statement of Senator Cooper, 1947 
Cong. Rec. 2377. 

Senate Report, p. 48; statements of Sena¬ 
tor Cooper, 1947 Cong. Rec. 2375-2377. 

“As stated In the Conference Report (p. 
12). by Representative Gwynne in the House 
of Representatives (1947 Cong. Rec. 4513) and 
by Senator Wiley In the Senate (1947 Cong. 
Rec. 4501), the language of the provision 
here involved follows that of the Senate bill. 

“Statement of Senator Cooper, 1947 Cong. 
Rec. 2375; colloquy between Senators Barkley 
and Cooper. 1947 Cong. Rec. 2428. The fact 
that a period of 30 minutes was mentioned 
In the second example given by the commlt- 
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(c) Among the activities included as 
an integral part of a principal activity 
are those closely related activities which 
are indispensable to its performance/ 14 
If an employee in a chemical plant, for 
example, cannot perform his principal 
activities without putting on certain 
clothes* changing clothes on the em¬ 
ployer’s premises at the beginning and 
end of the workday w T ould be an integral 
part of the employee’s principal activity* 
On the other hand, if changing clothes 
is merely a convenience to the employee 
and not directly related to his principal 
activities, it would be considered as a 
“preliminary” or “postliminary” activity 
rather than a principal part of the activ¬ 
ity* However, activities such as check¬ 
ing in and out and waiting in line to do 
so would not ordinarily be regarded as 
integral parts of the principal activity or 
activities* 

§ 790.9 “Compensable by an express 
provision of a written or nonwritten con¬ 
tract” (a) Where an employee engages 
in a “preliminary” or “postliminary” ac¬ 
tivity of the kind described in section 
4 (a) of the Portal Act and this activity 
is “compensable by an express provision 
of a “written or nonwritten contract” ap¬ 
plicable to the employment, section 4 
does not operate to relieve the employer 
of liability or punishment under the Fair 
Labor Standards Act with respect to 
such activity* and does not relieve the 
employer of any obligation he would 
otherwise have under that act to include 
time spent in such activity in computing 
hours worked* 

(b) The word “compensable” is used 
in subsections (b), (c), and (d) of sec¬ 
tion 4 without qualification. 70 It is ap¬ 
parent from these provisions that “com¬ 
pensable,” as used in the statute, means 
compensable in any amount/ 1 


tee does not mean that a different rule would 
apply where such preparatory activities take 
less time to perform. In a colloquy between 
Senators McGrath and Cooper. 1947 Cong. 
Rec. 2375. Senator Cooper stated that “There 
was no definite purpose in using the words 

*30 minutes* instead of 15 or 10 minutes or 5 
minutes or any other number of minutes.” 
In reply to questions, he Indicated that any 
amount of time spent In preparatory activi¬ 
ties of the types referred to in the examples 
would be regarded as a part of the employee’s 
principal activity and within the compen¬ 
sable workday. Cf. Anderson v. Mt. Clemens 
Pottery Co.. 328 U. S. 680, 693. 

•* See statements of Senator Cooper, 1947 
Cong. Rec. 2375, 2377; colloquy between Sen¬ 
ators Barkley and Cooper, 1947 Cong. Rec. 
2428. 

“Such a situation may exist where the 
changing of clothes on the employer’s prem¬ 
ises is required by law. by rules of the em¬ 
ployer, or by the nature of the work. See 
footnote 49. 

08 Sec colloquy between Senators Cooper 
and McGrath, 1947 Cong. Rec. 2375. 

“See Senate Report, p. 47; statements of 
Senator Donnell. 1947 Cong. Rec. 2383, 2440; 
statements of Senator Cooper, 1947 Cong. 
Rec. 2374, 2375. 

“ See § 790.4. 

“See §5 790.5 and 790.7. 

T0 The word is also so used throughout sec¬ 
tion 2 of the act, which relates to past claims. 
See §§ 790.23-790.25. 

71 Cf. Conference Report, pp. 9. 10, 12. 13; 
message of the President to the Congress on 
approval of the Portal-to-Portal Act, May 
14, 1947. 


(c) The phrase “compensable by an 
express provision of a written or non¬ 
written contract” in section 4 (b> of tfie 
Portal Act offers no difficulty where a 
written contract states that compensa¬ 
tion shall be paid for the specific activi¬ 
ties in question, naming them in explicit 
terms or identifying them through any 
appropriate language. Such a provision 
clearly falls within the statutory descrip¬ 
tion. 73 The existence or nonexistence of 
an express provision making an activity 
compensable is more difficult to deter¬ 
mine in the case of a nonwritten contract 
since there may well be conflicting recol¬ 
lections as to the exact terms of the 
agreement. The words “compensable by 
an express provision” indicate that both 
the intent of the parties to contract with 
respect to the activity in question and 
their intent to provide compensation for 
the employee's performance of the ac¬ 
tivity must satisfactorily appear from the 
express terms of the agreement. 

(d> An activity of an employee is not 
“compensable by • * * a written or 

nonwritten contract” within the mean¬ 
ing of section 4 (b) of th^ Portal Act 
unless the contract making the activity 
compensable is one “between such em¬ 
ployee, 73 his agent, or collective-bargain¬ 
ing representative and his employer.” “ 
Thus, a provision in a contract between 
a government agency and the employer, 
relating to compensation of the contrac¬ 
tor’s employees, would not in itself es¬ 
tablish the compensability by “contract” 
of an activity, for purposes of section 4. 

§ 790.10 “ Compensable * * * by a 
custom or practice” (a) A “preliminary” 
or “postliminary” activity of the type de¬ 
scribed in section 4 (a) of the Portal Act 
may be “compensable,” within the mean¬ 
ing of section 4 (b), by a custom or prac¬ 
tice as well as by a contract. If it is so 
compensable, the relief afforded by sec¬ 
tion 4 is not available to the employer 
with respect to such activity, 74 and sec¬ 
tion 4 (d) does not operate to exclude the 
time spent in such activity from hours 
worked under the Fair Labor Standards 
Act. 75 Accordingly, in the event that no 
“express provision of a written or non¬ 
written contract” makes compensable the 
activity in question, it is necessary to de¬ 
termine whether the activity is made 
compensable by a custom or practice, not 
inconsistent with such a contract, in ef¬ 
fect at the establishment or other place 
where the employee was employed. 70 

(b) The meaning of the word “com¬ 
pensable” is the same, for purposes of 
the statute, whether a contract or a cus¬ 
tom or practice is involved. 77 

«See colloquy between Senators Donnell 
and Lodge. 1947 Cong. Rec. 2252; colloquies 
between Senators Donnell and Hawkes, 1947 
Cong. Rec. 2253, 2256. 

7 * The terms “employee” and “employer 
have the same meaning as wnen used in the 
Fair Labor Standards Act. Portal- to-Portal 
Act. section 13 (a). 

71 See § 790.4. 

73 See §§ 790.5 and 790.7. 

77 See Senate Report, p. 49. 

The same is true with respect to the activi¬ 
ties referred to In section 2 of the Portal Act 
In an action or proceeding relating to activi¬ 
ties performed before May 14, 1947. See Sen¬ 
ate Report, p. 45. See also § 790.23. 

71 See §790.9 (b). 
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(c) The phrase, “custom or practice/' 
is one which, in common meaning, is 
rather broad in scope. The meaning of 
these words as used in the Portal Act is 
not stated in the statute; it must be 
ascertained from their context and from 
other available evidence of the Congres¬ 
sional intent, with such aid as may be 
had from the many judicial decisions in¬ 
terpreting the words “custom” and “prac¬ 
tice” as used in other connections. Al¬ 
though the legislative history oasts little 
light on the precise limits of these terms, 
it is believed that the Congressional ref¬ 
erence to contract, custom or practice 
was a deliberate use of non-technical 
* words which are commonly understood 
and broad enough to cover every normal 
situation under which an employee works 
for an employer for compensation. 7 * * Ac¬ 
cordingly, “custom” and “practice,” as 
used in section 4 (b) of the Portal Act. 
may be said to be descriptive generally 
of those situations where an employer, 
without being compelled to do so by an 
express provision of a contract, has paid 
employees for certain activities per¬ 
formed. One of the sponsors of the leg¬ 
islation in the House of Representatives 
Indicated that the intention was not only 
“to protect every collective bargaining 
agreement about these activities” but “to 
protect the agreement between one work¬ 
man and his employer” and “every prac¬ 
tice or custom which we assume must 
have entered into the minds of the people 
when they made the contract.” * 

(d) The words, “custom or practice,” 

as used in the Portal Act, do not refer 
to industry custom or the habits of the 
community which are familiar to the 
people; these words are qualified by the 
phrase '‘in effect # • • at the estab¬ 

lishment or other place where such em¬ 
ployee was employed.” The compensabil¬ 
ity of an activity under custom or prac¬ 
tice, for pui poses of this act, is tested 
by the custom or the practice at the 
“particular place of business,” “plant,” 
“mine,” “factory,” “forest,” etc.* 0 

(e) “The custom or practice” by which 
compensability of an activity is tested 
under the statute is one “covering such 
activity.” Thus, a custom or practice to 
pay for washing up in the plant after the 
end of the workday, for example, would 
not necessarily establish the compensa¬ 
bility of walking time thereafter from 
the washroom in the plant to the plant 
gate. It is enough, however, if there is a 
custom or practice covering “such ac¬ 
tivity”; there is no provision, as there 
is with regard to contracts, that the cus¬ 
tom or practice be one “between such 
employee, his agent, or collective-bar¬ 
gaining representative, and his em¬ 
ployer.” w ^ 

(f) Another qualification of the “cus¬ 
tom or practice” referred to in the stat- 


74 See colloquy between Senators Donnell 
and Tydings, 1947 Cong. Rec. 2196, 2197; col¬ 
loquy between Senators Donnell, Lodge, and 
Hawkes, 1947 Cong. Rec. 2252, 2253; colloquy 
between Senators Donnell and Hawkes, 1947 
Cong. Rec. 2255. 2256. Statements of Senator 
Cooper, 1947 Cong. Rec. 2371. 

^Statements of Representative Gwynne, 
1947 Cong. Rec. 1623. 

Senate Report, p. 45; colloquy between 
Senators Donnell and Hawkes. 1947 Cong. Rec. 

2253. 

41 See fi 790.9 (d). 


ute is that it be “not inconsistent with 
a written or non-written contract” of 
the kind mentioned therein. If the con¬ 
tract is silent on the question of com¬ 
pensability of the activity, a custom or 
practice to pay for it would not be in¬ 
consistent with the contract.” However, 
the intent of the provision is that a 
custom or practice which is inconsistent 
with the terms of any such contract shall 
not be taken into account in determin¬ 
ing whether such an activity is com¬ 
pensable.** 

§ 790.11 Contract , custom or practice 
in effect “at the time of such activity ” 
The “contract,” “custom” or “practice” 
on which the compensability of the 
activities referred to in section 4 of the 
Portal Act may be based, is a contract, 
custom or practice in effect “at the time 
of such activity.” Thus, the compensa¬ 
bility of such an activity, and its inclu¬ 
sion in computation of hours worked, is 
not determinable by a custom or practice 
which had been terminated before the 
activity was engaged in or was adopted 
some time after the activity was per¬ 
formed. This phrase would also seem 
to permit recognition of changes in cus¬ 
toms. practices and agreements which 
reflect changes in labor-management 
relations or policies. 

§ 790.12 “ Portion of the day" A 
“preliminary” or “postliminary” activity 
of the kind referred to in section 4 of the 
Portal Act is compensable under a con¬ 
tract. custom, or practice within the 
meaning of that section “only when it is 
engaged in during the portion of the.day 
with respect to which it is so made com¬ 
pensable.”** This provision in no way 
affects the compensability of activities 
performed within the workday proper or 
the computation of hours worked within 
such workday for purposes of the Pair 
Labor Standards Act; ** the provision is 
applicable only to walking, riding, trav¬ 
eling or other “preliminary” or “post¬ 
liminary” activities of the kind described 
in section 4 (a) of the Portal Act,*" which 
are engaged in outside the workday, dur¬ 
ing the portions of the day before per¬ 
formance of the first principal activity 
and after performance of the last prin¬ 
cipal activity of the employee.* 7 

DEFENSE OF GOOD FAITH RELIANCE ON ADMIN¬ 
ISTRATIVE REGULATIONS, ETC. 

§ 790.13 General nature of defense. 
(a) Under the provisions of sections 9 and 
10 of the Portal Act, an employer has a 
defense against liability or punishment 
in any action or proceeding brought 
against him for failure to comply with 
the minimum wage and overtime provi¬ 
sions of the Pair Labor Standards Act, 


“Senate Report, pp. 45, 49; colloquy be¬ 
tween Senators DonneU and Hawkes, 1947 
Cong. Rec. 2253. 

“Senate Report, pp. 45, 49. 

• “Section 4 (c) of the Portal Act (set out 
in full in § 790.3). 

“See §5 790.4-790.6. 

** Conference Report, pp. 12. 13. 

87 See Conference Report, p. 13; fig 790.4 (c) 
and 790.5 (b). 

The scope of section 4 (c) Is narrower in 
this respect than that of section 2 (b), 
which Is couched in Identical language. Cf. 
Conference Report, pp. 9, 10; 'pp. 12, 13. 
See also | 790.23, 


where the employer pleads and proves 
that “the act or omission complained of 
was in good faith in conformity with and 
in reliance on any administrative regu¬ 
lation, order, ruling; approval, or inter¬ 
pretation” or “any administrative prac¬ 
tice or enforcement policy • ♦ • 

with respect to the class of employers 
to which he belonged.” In order to pro¬ 
vide a defense with respect to acts or 
omissions occurring on or after May 14, 
1947 (the effective date of the Portal 
Act), the regulation, order, ruling, ap¬ 
proval, interpretation, administrative 
practice or enforcement policy relied 
upon and conformed with must be that 
of the “Administrator of the Wage and 
Hour Division of the Department of La¬ 
bor,” and a regulation, order, ruling, ap¬ 
proval, or interpretation of the Adminis¬ 
trator may be relied on only if it is in 
writing.** But where the acts or omis¬ 
sions complained of occurred before May 
14, 1947, the employer may show that 
they were in good faith in conformity 
with and in reliance on “any” (written 
or non written) administrative regula¬ 
tion, order, ruling, or interpretation of 
“any agency of the United States,” or any 
administrative practice or enforcement 
policy of “any such agency” with respect 
to the class of employers to which he be¬ 
longed. 1 * In all cases, however, the act 
or omission complained of must be both 
“in conformity with”** and “in reliance 
on” 41 the administrative regulation, or¬ 
der, ruling, approval, interpretation, 
practice, or enforcement policy, as the 
case may be, and such conformance and 
reliance find such act or omission must 
be “in good faith.” w The relief from lia¬ 
bility or punishment provided by sec¬ 
tions 9 and 10 of the Portal Act is lim¬ 
ited by the statute to employers who 
both plead and prove all the require¬ 
ments of the defense/ 8 

(b) The distinctions mentioned in 
paragraph (a) of this section, depending 
on whether the acts or omissions com- 


•* Portal Act, sec. 10; Conference Report, 
p. 16; statements of Senator Wiley, explain¬ 
ing the conference agreement to the Senate, 
1947 Cong. Rec. 4398; statements of Repre¬ 
sentatives Gwynne and Walter, explaining 
the conference agreement to the House of 
Representatives, 1947 Cong. Rec. 4514, 4615. 
See also §§790.17, 790.19. 

"'Portal Act, sec. 10; Conference Report, 
p. 16; statement of Senator Wiley, explaining 
the conference agreement to the Senate, 1947 
Cong. Rec. 4398; statements of Representa¬ 
tives Gwynne and Walter. 1947 Cong. Rec. 
4514. 4515. See also fi 790.19. 

‘"See § 790.14. 

“ See § 790.16. 

w See § 790.15, 

“Conference Report, pp. 15, 16; statements 
of Representatives Gwynne and Walter, ex¬ 
plaining the conference agreement to the 
House of Representatives, 1947 Cong. Rec. 
4514. 4515; statements of Senators Cooper and 
Donnell. 1947 Cong. Rec. 4502, 4577. 4578. See 
also the President’s message of May 14. 1947, 
to the Congress on approval of the act. 

The requirements of the statute as to 
pleading and proof emphasize the continuing 
recognition by Congress Qf the remedial na¬ 
ture of the Fair Labor Standards Act and of 
the need for safeguarding the protection 
which Congress intended it to afford em¬ 
ployees. See § 790.2; cf. statements of Sena¬ 
tor Wiley, 1947 Cong. Rec. 4398. Senator Don¬ 
nell, 1947 Cong. Rec. 4578. and Representative 
Walter, 1947 Cong. Rec. 4514, 4515. 
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plained of occurred before or after May 
14, 1947, may be illustrated as follows: 
Assume that an employer, on commenc¬ 
ing performance of a contract with X * 
Federal Agency extending from January 
1, 1947 to January 1, 1948, received an 
opinion from the agency that employees 
working under the contract were not 
covered by the Fair Labor Standards Act. 
Assume further that the employer may 
be said to have relied in good faith upon 
this opinion, and therefore did not com¬ 
pensate such employees during the pe¬ 
riod of the contract in accordance with 
the provisions of the act. After comple¬ 
tion of the contract on January 1, 1948, 
the employees, who have learned that „ 
they are probably covered by the act, 
bring suit against their employer for un¬ 
paid overtime compensation which they 
claim is due them. If the court finds 
that the employees were performing work 
subject to the act, they can recover for 
the period commencing May 14, 1947, 
even though the employer pleads and 
proves that his failure to pay overtime 
was in good faith in conformity with and 
in reliance on the opinion of X Agency, 
because for that period the defense 
w r ould, under section 10 of the Portal Act, 
have to be based upon a written adminis¬ 
trative regulation, order, ruling, ap¬ 
proval, or interpretation, or an adminis¬ 
trative practice or enforcement policy of 
the Administrator of the Wage and Hour 
Division. The defense would. how f ever, 
be good for the period from January 1. 
1947 to May 14. 1947, and the employer 
would be freed from liability for that 
period under the provisions of section 9 
of the statute. 

§ 790.14 r 7n conformity with." (a) 
The “good faith” defense is not available 
to an employer unless the acts or omis¬ 
sions complained of were “in conformity 
with” the regulation, order, ruling, ap¬ 
proval. interpretation, administrative 
practice or enforcement policy upon 
which he relied.* 4 This is true even 
though the employer erroneously be¬ 
lieves he conformed with it and in good 
faith relied upon it; actual conformity 
is necessary. 

(b) An example of an employer not 
acting “in conformity with” an adminis¬ 
trative regulation, order, ruling, ap¬ 
proval, practice, or enforcement policy 
is a situation where an employer re¬ 
ceives a letter from the Administrator 
of the Wage and Hour Division, stating 
that if certain specified circumstances 
and facts regarding the work performed 
by the employer's employees exist, the 
employees, are. in his opinion, exempt 
from provisions of the Fair Labor Stand¬ 
ards Act. One of these hypothetical cir¬ 
cumstances upon which the opinion w as 
based does not exist regarding these em¬ 
ployees, but the employer, erroneously 
assuming that this circumstance is ir¬ 
relevant, relies upon the Administrator's 
ruling and fails to compensate the em¬ 
ployees in accordance with the act. 
Since he did not act “in conformity” with 
that opinion, he has no defense under 
section 9 or 10 of the Portal Act. 


•* Statement of Senator Cooper. 1947 Cong. 
Rec. 4577; message of the President to Con¬ 
gress on approval of the Act, May 14, 1947. 


RULES AND REGULATIONS 

(c) As a further example of the re¬ 
quirement of conformity, reference is 
made to the illustration given in § 790.13 
(b). where an employer, who had a con¬ 
tract with the X Federal Agency covering 
the period from January 1, 1947 to Jan¬ 
uary f, 1948, received an opinion from 
the agency that employees working on 
the contract were not covered by the 
Fair Labor Standards Act. Assume (1) 
that the X Agency’s opinion was con¬ 
fined solely and exclusively to activities 
performed under the particular contract 
held by the employer with the agency 
and made no general statement regard¬ 
ing the status under the act of the em¬ 
ployer’s employees while performing 
other work; and (2) that the employer, 
erroneously believing the reasoning used 
in the agency’s opinion also applied to 
other and different work performed by 
his employees, did not compensate them 
for such different work, relying upon that 
opinion. As previously pointed out. the 
opinion from the X Agency, if relied on 
and conformed w r ith in good faith by the 
employer, would form the basis of a “good 
faith” defense for the period prior to May 
14, 1947, insofar as the work performed 
by the employees on this particular con¬ 
tract with that agency was concerned. 
The opinion would not, however, furnish 
the employer a defense regarding any 
other activities of a different nature per¬ 
formed by his employees, because it was 
not an opinion concerning such activities, 
and insofar as those activities are con¬ 
cerned. the employer could not act “in 
conformity” with it. 

§ 790.15 ''Good faith." (a) One of 
the most important requirements of sec¬ 
tions 9 and 10 Is proof by tHfe employer 
that the act or omission complained of 
and his conformance with and reliance 
upon an administrative regulation, order, 
ruling, approval, interpretation, practice 
or enforcement policy, were in good faith. 
The legislative history of the Portal Act 
makes it clear that the employer’s “good 
faith” is not to be determined merely 
from the actual state of his mind. State¬ 
ments made in the House and Senate in¬ 
dicate that “good faith” also depends 
upon an objective test—whether the em¬ 
ployer, in acting or omitting to act as 
he did, and in relying upon the regula¬ 
tion, order, ruling, approval, interpre¬ 
tation, administrative practice or en¬ 
forcement policy, acted as a reasonably 
prudent man would have acted under 
the same or similar circumstances. 1 * 
“Good faith*’ requires that the employer 
have honesty of intention and no knowl¬ 
edge of circumstances which ought to 
put him upon inquiry. 1 * 

(b) Some situations illustrating the 
application of the principles stated in 
paragraph (a) of this section may be 
mentioned. Assume that a ruling from 
the Administrator, stating positively that 
the Fair Labor Standards Act does not 


M Colloquy between Representatives Reeves 
and Devitt, 1947 Cong. Rec. 1620; colloquy 
between Senators Ferguson and Donnell, 1947 
Cong. Rec. 4578. 

M See statement of Senator McGrath, 1947 
Cong. Rec. 2330; statement of Representa¬ 
tive Keating, 1947 Cong. Rec. 4517; statement 
of Representative Walter, 1947 Cong. Rec. 
4515. 


apply to certain employees, is received 
by an employer in response to a request 
which fully described the duties of the 
employees and the circumstances sur¬ 
rounding their employment. It is clear 
that the employer’s employment of such 
employees in such duties and under such 
circumstances in reliance on the Admin¬ 
istrator’s ruling, without compensating 
them in accordance with the act, would 
be in good faith so long as the ruling 
remained unrevoked and the employer 
had no notice of any facts or circum¬ 
stances which would lead a reasonably 
prudent man to make further inquiry as 
to whether the employees came within 
the act’s provisions. Assume, however, 
that the Administrator’s ruling was ex¬ 
pressly based on certain court decisions 
holding that employees so engaged were 
not engaged in commerce or in the pro¬ 
duction of goods for commerce, and that 
the employer subsequently learned from 
his attorney that a higher court had re¬ 
versed these decisions or had cast doubt 
on their correctness by holding employ¬ 
ees similarly situated to be engaged in 
an occupation necessary to the produc¬ 
tion of goods for interstate commerce. 
Assume further that the employer, after 
learning of this, made no further in¬ 
quiry but continued to pay the employees 
without regard to the requirements of 
the act in reliance on the Administrator’s 
earlier ruling. In such a situation, if 
the employees later brought an action 
against the employer, the court might 
determine that they were entitled to the 
benefits of the act and might decide that 
the employer, after learning of the deci¬ 
sion of the higher court, knew facts 
which would put a reasonably prudent 
man upon inquiry and therefore had not 
proved his good faith in relying upon the 
Administrator’s ruling after receiving 
this advice. 

<c) In order to illustrate further this 
test of “good faith,” suppose that the 
X Federal Agency published a general 
bulletin regarding manufacturing, which 
contained the erroneous statement that 
all foremen are exempt under the Fair 
Labor Standards Act as employed in a 
“bona fide executive * * * capacity.” 
Suppose also that an employer knowing 
that the Administrator of the Wage and 
Hour Division is charged witn the duties 
of administering the Fair Labor Stand¬ 
ards Act and of defining the phrase “bona 
fide executive • • • capacity” in that 
act. nevertheless relied upon the above 
bulletin without inquiring further and, 
in conformity with this advice, failed to 
compensate his nonexempt foremen in 
accordance with the overtime provisions 
of the Fair Labor Standards Act for work 
subject to that Act, performed before 
May 14. 1947. If the employer had in¬ 
quired of the Administrator or had con¬ 
sulted the Code of Federal Regulations, 
he would have found that his foremen 
were not exempt. In a subsequent action 
brought by employees under section 16 
(b) of the Fair Labor Standards Act, 
the court may decide that the employer 
knew facts which ought to have put him 
as a reasonable man upon further in¬ 
quiry, and. consequently, that he did not 
rely “in good faith” within the meaning 
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of section 9, upon the bulletin published 
by the X Agency” 

<d) Insofar as the period prior to May 
14, 1947, is concerned, the employer may 
have received an interpretation from an 
agency which conflicted with an inter¬ 
pretation of the Administrator of the 
Wage and Hour Division of which he 
was also aware. If the employer chose 
to rely upon the interpretation of the 
other agency, which interpretation 
worked to his advantage, considerable 
weight may well be given to the fact 
that the employer ignored the interpre¬ 
tation of the agency charged with the 
administration of the Pair Labor Stand¬ 
ards Act and chose instead to rely upon 
the interpretation of an outside agency. 06 
Under these circumstances "the question 
could properly be considered as to 
whether it was a good faith reliance or 
whether the employer was simply choos¬ 
ing a course which was most favorable 
to him.”’ * 1 ’ This problem will not arise 
in regard to any acts or omissions by the 
employer occurring on or after May 14, 
1947, because section 10 provides that 
the employer, insofar as the Fair Labor 
Standards Act is concerned, may rely 
only upon regulations, orders, rulings, 
approvals, interpretations, administra¬ 
tive practices and enforcement policies 
of the Administrator of the Wage and 
Hour Division. 100 

§ 790.16 “In reliance on ” (a) In ad¬ 
dition to acting (or omitting to act) in 
good faith and in conformity with an 
administrative regulation, order, ruling, 
approval, interpretation, enforcement 
policy or practice, the employer must also 
prove that he actually relied upon it.™ 


"See statement of Representative Gwynne, 
1947 Cong. Rcc. 1620, and colloquy between 
Senators Connally and Donnell, 1947 Cong. 
Rec. 4579. 

l **This view was expressed several times 
durfng the debates. See statements of Rep¬ 
resentative Keating, 1947 Cong. Rec. 1566 and 
4517; colloquy between Representatives Keat¬ 
ing and Devltt, 1947 Cong. Rec. 1569; state¬ 
ment of Representative Walter, 1947 Cong. 
Rec. 4514-15; statement of Representative 
MacKinnon, 1947 Cong. Rec. 4516; statement 
oi Representative Gwynne. 1947 Cong. Rec. 
1620; statement of Senator Cooper. 1947 Cong. 
Rec. 4577 and 4578; colloquy between Sen¬ 
ators Connally and Donnell, 1947 Cong. Rec. 
4579. 

*° Statement of Senator Cooper, 1947 Cong. 
Rec. 4577. Representative Walter, a member 
of the Conference Committee, made the fol¬ 
lowing explanatory statement to the House of 
Representatives (1947 Cong. Rec. 4515): “The 
defense of good faith is intended • to apply 
only where an employer innocently and to 
his detriment, followed the law as it was laid 
down to him by government agencies, with¬ 
out notice that such interpretations were 
claimed to be erroneous or invalid. It is not 
intended tjiat this defense shall apply where 
an employer had knowledge of conflicting 
rules and chose to act in accordance with 
the one most favorable to him.'* Represent¬ 
ative Gwynne made a similar statement 
(1947 Cong. Rec. 1620). 

,0 * Statement of Senator Wiley explaining 
Conference agreement to the Senate, 1947 
Cong. Rec. 4398; statement of Representa¬ 
tive Walter. 1947 Cong. Rec. 4515. 

101 In a colloquy between Senators Thye and 
Cooper (1947 Cong. Rec. 4577), Senator Cooper 
pointed out that the purpose of section 9 
was to provide a defense for an employer who 


(b) Assume, for example, that an em¬ 
ployer failed to pay his employees in 
accordance with the overtime provisions 
of the Fair Labor Standards Act. After 
an employee suit has been brought 
against him, another employer calls his 
attention to a letter that had been writ¬ 
ten by the Administrator of the Wage 
and Hour Division, in which the opinion 
was expressed that employees of the type 
employed by the defendant were exempt 
from the overtime provisions of the Fair 
Labor Standards Act. The defendant had 
no previous knowledge of this letter. In 
the pending employee suit, the court may 
decide that the opinion of the Admin¬ 
istrator was erroneous and that the 
plaintiffs should have been paid in ac¬ 
cordance with the overtime provisions of 
the Fair Labor Standards Act. Since the 
employer had no knowledge of the Ad¬ 
ministrator's interpretation at the time 
of his violations, his failure to comply 
with the overtime provisions could not 
have been "in reliance on” that Interpre¬ 
tation; consequently, he has no defense 
under section 9 or section 10 of the Portal 
Act. 

§ 790.17 " Administrative regulation , 
order , ruling , approval, or interpreta¬ 
tion” (a) Administrative regulations, or¬ 
ders, rulings, approvals, and interpreta¬ 
tions are all grouped together in sections 
9 and 10. with no distinction being made 
in regard to their function under the 
"good faith” defense. Accordingly, no 
useful purpose would be served by an at¬ 
tempt to precisely define and distinguish 
each term from the others, especially 
since some of these terms are often em¬ 
ployed interchangeably as having the 
same meaning. 

(b) The terms "regulation” and "or¬ 
der” are variously used to connote the 
great variety of authoritative rules is¬ 
sued pursuant to statute by an admin¬ 
istrative agency, which have the End¬ 
ing effect of law, unless set aside upon 
judicial review as arbitrary, capricious, 
an abuse of discretion, or otherwise not 
in accordance with law. 108 

(c) The term "interpretation” has 
been used to describe a statement "or¬ 
dinarily of an advisory character, indi¬ 
cating merely the agency’s present belief 
concerning the meaning of applicable 
statutory language.” ,w This would in¬ 
clude bulletins, releases, and other state¬ 
ments issued by an agency which indi¬ 
cate its interpretation of the provisions 
of a statute. 


pleads and proves, among other things, that 
his failure to bring himself under the act 
"grew out of reliance upon” the ruling of 
an agency. See also statement of Representa¬ 
tive Keating. 1947 Cong. Rec. 1566; colloquy 
between Representatives Keating and Devitt, 
1947 Cong. Rec. 1569; cf. colloquy between 
Senators Donnell and Ball, 1947 Cong. Rec. 
4502. 

lt0 See Final Report of Attorney General’s 
Committee on Administrative Procedure, 
Senate Document No. 8, 77th Cong., 1st sess. 
(1941) p. 27; 1 Vom Baur, Federal Adminis¬ 
trative Law (1942) p. 486; sections 2 (c), 2 
(d) and 10 (e) of the Administrative Pro¬ 
cedure Act, 6 U. S. C. A. section 1001. 

Final Report of the Attorney General's 
Committee on Administrative Procedure, 
8cnate Document No. 8, 77th Cong., 1st sess. 
(1941) p. 27. 


(d) The term "ruling” commonly re¬ 
fers to an interpretation made by an 
agency "as a consequence of individual 
requests for rulings upon particular 
questions.” 104 Opinion letters of an 
agency expressing opinions as to the ap¬ 
plication of the law to particular facts 
presented by specific inquiries fall within 
this description. 

(e) The term "approval” includes the 
granting of licenses, permits, certificates 
or other forms of permission by an 
agency, pursuant \o statutory author¬ 
ity. 106 

(i) The terms "administrative regula¬ 
tion, order, ruling, approval, or interpre¬ 
tation” connote affirmative action on the 
part of an agency. 106 A failure to act or 
a failure to reply to an inquiry on the 
part of an administrative agency is not 
a "regulation, order, ruling, approval, or 
interpretation” within the meaning of 
sections 9 and 10. 1W Thus, suppose that 
an employer writes a letter to the Admin¬ 
istrator of the Wage and Hour Division, 
setting forth the facts concerning his 
business. He goes on to state in his let¬ 
ter that he believes his employees are not 
covered by the Fair Labor Standards Act, 
and that unless he hears to the contrary 
from the Administrator, he will not pay 
them in accordance with its provisions. 
When the employer does not receive a 
reply to his letter within what he regards 
as a reasonable time, he assumes that 
the Administrator agrees with his (the 
employer's) interpretation of the Act 
and he acts accordingly. The employ¬ 
er's reliance under such circumstances 
is not a reliance upon an administrative 
regulation, order, ruling, approval or in¬ 
terpretation, within the meaning of sec¬ 
tions 9 and 10. 

(g) The affirmative action taken by 
the agency must be one which actually 
results in a "regulation, order, ruling, 
approval, or interpretation.” If, for ex¬ 
ample, the agency declines to express an 
opinion as to the application of the law in 
a particular fact situation, the agency 
is refraining from interpreting the law 
rather than giving an interpretation. 14 " 

(h) An employer does not have a de¬ 
fense under these two sections unless the 
regulation, order, ruling, approval, or in¬ 
terpretation, upon which he relies, is in 
effect and operation at the time of his 


,w Final Report of the Attorney General's 
Committee, page 27. To the same effect in 

1 Vom Baur, Federal Administrative Law 
(1942), p. 492. 

lw See section 2 (e) of the Administrative 
Procedure Act, 5 U. S. C. A. sec. 1001. 

I0 *See Final Report of Attorney General's 
Committee, p. 27; 1 Vom Baur, Federal Ad¬ 
ministrative Law, pp. 486, 492; Conference 
Report, p. 16; statements of Representative 
Walter, 1947 Cong. Rec. 4516; statements of 
Representative Gwynne, 1947 Cong. Rec. 1546; 
statements of Senator Donnell. 1947 Cong. 
Rec. 2259; President's message of May 14, 
1947, on approval of the Portal-to-Portal Act. 

,ot That this Is true on and after the effec¬ 
tive date of the act is clear from the require¬ 
ment in section 10 that the regulation, order, 
ruling, approval or interpretation relied on 
must be that of the Administrator in writing. 
As to section 9, the terms appear to have no 
different meaning. 

,0 *See Final Report of Attorney General's 
Committee on Administrative Procedure, p. 
33. 
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reliance. To the extent that it has been 
rescinded, modified, or determined by 
judicial authority to be invalid, it is no 
longer a “regulation, order, ruling, ap¬ 
proval. or interpretation/* and, conse¬ 
quently, an employer’s subsequent re¬ 
liance upon it offers him no defense 
under sections 9 and 10/* On the other 
hand, the last sentence in section 9 and 
in section 10 expressly provides that 
where the employer’s good faith reliance 
on a regulation, order, ruling, approval 
or interpretation occurs before it is 
rescinded, modified, or determined by 
judicial authority to be invalid, his claim 
of a “good faith” defense for such earlier 
period is not defeated by the subsequent 
rescission or modification or by the sub¬ 
sequent determination of invalidity. 

(i) To illustrate those principles, as¬ 
sume that the Administrator of the Wage 
and Hour Division, in reply to an inquiry 
received from a particular employer, 
sends him a letter, in which the opinion 
is expressed that employees performing 
a particular type of work are not covered 
by the Pair Labor Standards Act. The 
employer relied upon the Administrator’s 
letter and did not pay his employees, who 
were engaged in such work, in accordance 
with the provisions v of the Fair Labor 
Standards Act. Several months later, 
the Administrator issues a general state¬ 
ment. published in the Federal Register 
and given general distribution, that re¬ 
cent court decisions have persuaded him 
that the class of employees referred to 
above are within the coverage of the Fair 
Labor Standards Act. Accordingly, the 
statement continues, the Administrator 
hereby rescinds all his previous interpre¬ 
tations and rulings to the contrary. The 
employer who had received the Ad¬ 
ministrator’s letter, not learning of the 
Administrator's subsequent published 
statement rescinding his contrary inter¬ 
pretations, continued to rely upon the 
Administrator’s letter after the effective 
date of the published statement. Under 
those circumstances, the employer would, 
from the date he received the Adminis¬ 
trator’s letter to the effective date of the 
published statement rescinding the posi¬ 
tion expressed in the letter, have a de¬ 
fense under section 9 or 10, assuming he 
relied upon and conformed with that 
letter in good faith. However, in spite 
of the fact that this employer did not 
receive actual notice of the subsequent 
published statement, he has no defense 
for his reliance upon the letter during 
the period after the effective date of 
the public statement, because the letter, 
having then been rescinded, was no 
longer an “administrative • * • rul- 


m 8ee House Report, p. 7, and statements 
of Representative Gwynne, 1947 Cong. Rec. 
1545, 1546. 1620. It will be noted that the 
provisions of section 12 of the act, affording 
relief to employers who acted in conformity 
with the invalidated "area of production" 
regulations, would have been unnecessary if 
reliance could be placed on a regulation no 
longer in effect. See statement of Repre¬ 
sentative Gwynne, 1947 Cong. Rec. 4514, and 
cf. remarks of Senator McCarran. discussing 
the bill before section 12 was added by the 
conference committee, 1947 Cong. Rec. 2322, 
2323. 


ing • • • or interpretation” within 

the meaning of sections 9 and 10/* 

§ 790.18 “Administrative practice or 
enforcement policy” (a) The terms 
“administrative practice or enforcement 
policy” refer to courses of conduct or poli¬ 
cies which an agency has determined to 
follow m in the administration and en¬ 
forcement of a statute, either generally, 
or with respect to specific classes of situa- 
tions. m Administrative practices and 
enforcement policies may be set forth in 
statements addressed by the agency to 
the public/ 1 * Although they may be, and 
frequently are, based upon decisions or 
views which the agency ha% set forth in 
its regulations, orders, rulings, approvals, 
or interpretations, nevertheless adminis¬ 
trative practices and enforcement poli¬ 
cies differ from these forms of agency 
action in that such practices or policies 
are not limited to matters concerned 
with the meaning or legal effect of the 
statutes administered by the agency and 
may be based wholly or in part on other 
considerations. 

(b) To illustrate this distinction, sup¬ 
pose the Administrator of the Wage and 
Hour Division issues a general statement 
indicating that in his opinion a certain 
class of employees come within a speci¬ 
fied exemption from provisions of the 
Fair Labor Standards Act in any work¬ 
week when they do not engage in a sub¬ 
stantial amount of nonexempt work. 
Such a statement is an “interpretation” 
within the meaning of sections 9 and 10 
of the Portal Act. Assume that at the 


1,0 See Statement of Representative 
Gwynne. 1947 Cong. Rec. 1620; colloquy be¬ 
tween Representative Gwynne and Lee Press¬ 
man, Hearings before House Subcommittee on 
the Judiciary, pp. 156-7. 

The fact that an employer has no defense 
under section 9 or 10 of the Portal Act in 
the situation stated in the text would not, 
of course, preclude a court from finding that 
he acted in good faith having reasonable 
grounds to believe he was not in violation of 
the law. In such event, section 11 of the 
act would permit the court to reduce or 
eliminate the employer's liability for liqui¬ 
dated damages in an employee suit. See 
§ 790.22. * 

1,1 The agency may have determined to fol¬ 
low the course of conduct or policy for a lim¬ 
ited time only (see paragraphs (c) and (f). 
this section) or for an indefinite time (see 
paragraph (b), this section), or for a period 
terminable by the happening of some contin¬ 
gency, such as a final decision in pending 
litigation. 

m See United States v. Minnesota, 270 U. S. 
181 (1926); United States v. Boston & Maine 
R. R. Co.. 279 U. S. 732 (1929); Lucas v. Ameri¬ 
can Code Co., 280 U. S. 445 (1930); Estate of 
Sanford v. Commissioners of Internal Reve¬ 
nue, 308 U. S. 39 (1039). See also Pinal Re¬ 
port of Attorney General’s Committee on Ad¬ 
ministrative Procedure in Government Agen¬ 
cies, pp. 26-29; 1 Von Baur, Federal Adminis¬ 
trative Law (1942) p. 474. 

As to requirement that practice or policy 
be one with respect to a "class of employers," 
see paragraph (g) of this section. 

Pursuant to section 3 of the Administra¬ 
tive Procedure Act, statements of general 
policy formulated and adopted by the agency 
for the guidance of the public are published 
in the Federal Register. An example is the 
statement of the Secretary of Labor and the 
Administrator of the Wage and Hour Divi¬ 
sion. dated June 16, 1947, published in 12 
P. R. 3915. 


same time, the Administrator states that 
for purposes of enforcement, until fur¬ 
ther notice, such an employee will be 
considered as engaged in a substantial 
amount of nonexempt work in any work¬ 
week when he spends in excess of a speci¬ 
fied percentage of his time in such non- 
exempt work. This latter type of state¬ 
ment announces an “administrative prac¬ 
tice or enforcement policy” within the 
meaning of sections 9 and 10 of the 
Portal Act. 

(c) An administrative practice or en¬ 
forcement policy may, under certain cir¬ 
cumstances, be at variance with the 
agency’s current interpretation of the 
law. For example, suppose the Admin¬ 
istrator announces that as a result of 
court decisions he has changed his view 
as to coverage of a certain class of em¬ 
ployees under the Fair Labor Standards 
Act. However, he may at the same time 
announce that in order to give affected 
employers an opportunity to make the 
adjustments necessary for compliance 
with the changed interpretation, the 
Wage and Hour Division will not com¬ 
mence to enforce the act on the basis 
of the new interpretation until the ex¬ 
piration of a specified period. 

(d) In the statement of the managers 
on the part of the House, accompanying 
the report of the Conference Committee 
on the Portal-to-Portal Act, it is indi¬ 
cated (page 16) that under sections 9 
and 10 “an employer will be relieved from 
liability, in an action by an employee, 
because of reliance in good faith on an 
administrative practice or enforcement 
policy only (1) where such practice or 
policy was based on the ground that an 
act or omission was not a violation of the 
(Fair Labor Standards) act, or (2) where 
a practice or policy of not enforcing the 
act with respects to acts or omissions led 
the employer to believe in good faith that 
such act£ or omissions were not viola¬ 
tions of the act.” 

(e) The statement explaining the 
Conference Committee Report goes on to 
say, “However, the employer will be re¬ 
lieved from criminal proceedings or in¬ 
junctions brought by the United States, 
not only in the cases described in the 
preceding paragraph, but also where the 
practice or policy was such as to lead him 
in good faith to believe that he would not 
be proceeded against by the United 
States.” 

(f) The statement explaining the 
Conference Committee Report gives the 
following illustration of the above rules: 

An employer will not be relieved from lia¬ 
bility under the Fair Labor Standards Act of 
1938 to his employees (In an action by 
them) for the period December 26. ^p46. to 
March 1, 1947, if he Is not exempt under 
the “Area of Production" regulations pub¬ 
lished in the Federal Register of December 
25, 1946, notwithstanding the press release 
issued by the Administrator of the Wage and 
Hour Division of the Department of Labor, 
in which he stated that he would not enforce 
the Fair Labor Standards Act of 1938 on ac¬ 
count of acts or omissions occurring prior to 
March 1. 1947. On the other hand, he will, 
by reason of the enforcement policy set forth 
In such press releases, have a good defense 
to a criminal proceeding or Injunction 
brought by the United States based on an 
act or omission prior to March 1. 1947. 
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(g) It is to be noted that, under the 
language of sections 9 and 10, an em¬ 
ployer has a defense for good faith re¬ 
liance on an administrative practice or 
an enforcement policy only when such 
practice or policy is “with respect to the 
class of employers to which he be¬ 
longed.” U4 Thus where an enforcement 
policy has been announced pertaining to 
laundries and linen-supply companies 
serving industrial or commercial estab¬ 
lishments, the operator of an establish¬ 
ment furnishing window-washing service 
to industrial and commercial concerns, 
who relied upon that policy in regard 
to his employees, has no defense under 
sections 9 and 10. The enforcement pol¬ 
icy upon which he claimed reliance did 
not pertain to “th? class of employers to 
which he belonged.” 

(h) Administrative practices and en¬ 
forcement policies, similar to adminis¬ 
trative regulations, orders, rulings, ap¬ 
provals and interpretations required 
affirmative action by an administrative 
agency. 118 This should not be construed 
as meaning that an agency may not have 
administrative practices or policies to re¬ 
frain from taking certain action, as well 
as practices or policies contemplating 
positive acts of some kind. 11 * But before 
it can be determined that an agency 
actually has a practice or policy to re¬ 
frain from acting, there must be evidence 
of its adoption by the agency through 
some affirmative action establishing it as 
the practice or policy of the agency. 111 
Suppose, for example, that shoe factories 
in a particular area were not investigated 
by Wage and Hour Division inspectors 
operating in the area. This fact would 
not establish the existence of a practice 
or policy of the Administrator to treat 
the employees of such establishments, 
for enforcement purposes, as not subject 


114 This provision, which appeared for the 
first time in the conference bill, to which 
the term “practice” was restored after elim¬ 
ination by the Senate, was apparently de¬ 
signed to meet some of the objections which 
led to elimination of the word "practice” 
from the bill reported by the Senate judi¬ 
ciary Committee. Cf. remarks of Senator 
Murray, 1947 Cong. Rec. 2313; remarks of 
Senator Johnston, 1947 Cong. Rec. 2451; 
colloquy between Senators Lucas and Don¬ 
nell, 1947 Cong. Rec. 2259; remarks of Senator 
McGrath, 1947 Cong. Rec. 2330. 

m See Union Stockyards & Transit Co. v. 
United States, 308 U. S. 213, 223 (1939); and 
United 8tates v. American Union Transport, 
Inc., 327 U. S. 437, 454 (1946). Cf. Federal 
Trade Commission v. Bunte Brothers, Inc., 
812 U. S. 349, 351 (1941). See also President’s 
message of May 14, 1947. 

Uf 8ee, for example, Mintz v. Baldwin, 289 
U. S. 340 (1933); where the Department of 
Agriculture announced "its policy for the 
present is to leave the control (of Bang’s dis¬ 
ease) with the various States.” See also in 
this connection the Statement of June 23, 
1947 by the Senate Committee on the Judi¬ 
ciary regarding the President’s message of 
May 14, 1947, on the Portal-to-Portal Act, 
1947 Cong. Rec. 7694. 

1,7 Union Stockyards & Transit Co. v. United 
States, supra. It may be noted in this con¬ 
nection that examples given by the sponsors 
of the legislation, in discussing the terms 
* administrative practice or enforcement 
policy,” involved situations in which affirma¬ 
tive action had been taken by the agency. 
Conference Report, p. 10; 1947 Cong. Rec. 
2259. 2272, 4515-10. 


FEDERAL REGISTER 

to the provisions of the Fair Labor 
Standards Act, in the absence of proof 
of some affirmative action by the Ad¬ 
ministrator adopting such a practice or 
policy. A failure to inspect might be due 
to any one of a number of different reas¬ 
ons. It might, for instance, be due en¬ 
tirely to the fact that the inspectors* 
time was fully occupied in inspections of 
other industries in the area. 

(i) It was pointed out above that sec¬ 
tions 9 and 10 do not pffer a defense to 
the employer who relies upon a regula¬ 
tion, order, ruling, approval or interpre¬ 
tation which at the time of his reliance 
has been rescinded, modified or deter¬ 
mined by Judicial authority to be invalid. 
The same is true regarding administra¬ 
tive practices and enforcement policies. 118 
However, a plea of a “good faith'* defense 
is not defeated by the fact that after the 
employer’s reliance, the practice or policy 
is rescinded, modified, or declared 
invalid. 

5 790.19 “Agency of the United 
States ” (a) In order to provide a de¬ 
fense under section 9 or section 10 of 
the Portal Act, the regulation, order, 
ruling, approval, interpretation, admin¬ 
istrative practice or enforcement policy 
relied upon and conformed with must be 
tnat of an “agency of the United States.** 
Insofar as acts or omissions occurring 
on or after May 14, 1947 are concerned, 
it must be that of the “agency of the 
United States specified in” section 
10 (b), which, in the case of the Fair La¬ 
bor Standards Act, is “the Administra¬ 
tor of the Wage and Hour Division of the 
Department of Labor.” However, with 
respect to acts or omissions occurring 
prior to May 14, 1947, section 9 of the 
act permits the employer to show that 
he relied upon and conformed with a 
regulation, order, ruling, approval, inter¬ 
pretation, administrative practice or en¬ 
forcement policy of “any agency of the 
United States.”“• 

(b) The Portal Act contains no com¬ 
prehensive definition of “agency” as used 
in sections 9 and 10, but an indication 
of the meaning intended by Congress 
may be found in section 10. In that 
section, where the “agency” whose regu¬ 
lation, order, ruling, approval, interpre¬ 
tation, administrative practice or en¬ 
forcement policy may be relied on is 
confined to “the agency of the United 
States” specified in the section, the act 
expressly limits the meaning of the term 
to the official or officials actually vested 
with final authority under the statutes 
involved. 1 * Similarly, the definitions of 


m See 5 790.17. paragraphs (h) and (i), 
and footnotes 111 and 112. 

“•The differences in the provisions of the 
two sections are explained and Ulustrated In 
fi 790.13. 

130 In regard to the Walsh-Healey Act, 
"agency” is defined in section 10 of the Por¬ 
tal-to-Portal Act as includlngr in addition 
to the Secretary of Labor, "any Federal officer 
utilized by him in the administration of such 
act.” The legislative history of the Portal- 
to-Portal Act (1947 Cong. Rec. 2314-15) re¬ 
veals that this clause was added because of 
the language in the Walsh-Healey Act author¬ 
izing the Secretary of Labor to administer 
the act "and to utilize such Federal officers 
and employees • • • as he may find 

necessary in the administration.” 
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“agency” in other Federal statutes ** in¬ 
dicate that the term has customarily 
been restricted in its usage by Congress 
to the persons vested under the statutes 
with the real power to act for the Gov¬ 
ernment—those who actually have the 
power to act as (rather than merely 
for) the highest administrative author¬ 
ity of the Government establishment. 1 " 
Furthermore, it appears from the state¬ 
ment of the managers on the part of the 
House, accompanying the Conference 
Committee Report, that the term 
“agency” as appearing in the Portal Act 
was employed in this sense. As there 
stated (p. 16), the regulations, orders, 
rulings, approvals, interpretations, ad¬ 
ministrative practices and enforcement 
policies relied upon and conformed with 
“must be those of an 'agency* and not of 
an individual officer or employee of the 
agency. Thus, if inspector A tells the 
employer that the agency interpretation 
is that the employer is not subject to 
the (Fair Labor Standards) act, the em¬ 
ployer is not relieved from liability, de¬ 
spite his reliance in good faith on such 
interpretation, unless it is in fact the 
interpretation of the agency.” m Simi¬ 
larly, the Chairman of the Senate Ju¬ 
diciary Committee, in explaining the 
conference ageement to the Senate, made 
the following statement concerning the 
“good faith” defense. “It will be noted 
that the relief from liability must be 
based on a ruling of a Federal agency, 
and not a minor official thereof. I, 
therefore, feel that the legitimate inter¬ 
est of labor will be adequately protected 
under such a provision, since the agency 
will exercise due care in the issuance of 
any such ruling.”"* 

(c) Accordingly, the defense provided 
by sections 9 and 10 of the Portal Act is 
restricted to those situations where the 
employer can show that the regulation, 
order, ruling, approval, interpretation, 
administrative practice or enforcement 
policy with which he conformed and on 
which he relied in good faith was actually 
that of the authority vested with power 
to issue or adopt regulations, orders, 
rulings, approvals, interpretations, ad¬ 
ministrative practices or enforcement 
policies of a final nature as the official 
act or policy of the agency. 1 * 8 Statements 
made by other officials or employees are 
not regulations, orders, rulings, ap- 


m Federal Register Act. 44 U. 8. C. sec. 304; 
Federal Reports Act, 0 U. 8. C. 6ec. 139; Ad¬ 
ministrative Procedure Act, 6 U. S. C. sec. 
1001. 

133 See Cudahy Packing Co. v. Holland. 315 
U. S. 357 (1942); United States v. Watashe, 
102 F. (2d) 428 (C. C. A. 10, 1939>; 39 Opin¬ 
ions Attorney General 16 (1926). Cf. Key- 
ser. v. Hltz, 133 U. S. 138 (1890); 39 Opinions 
Attorney General 541 (1933); 13 George 
Washington Law Review 144 (1945). 

138 See also statement by Representative 
Gwynne, 1947 Cong. Rec. 1020; and statement 
by Senator Wiley explaining the conference 
agreement to the Senate, 1947 Cong. Rec. 
4398. 

1,4 Statement of Senator Wiley, 1947 Cong. 
Rec. 4398. 

m Statement by Representative Gwynne, 
1947 Cong. Rec. 1620; statements by Repre¬ 
sentative Walter, 1947 Cong. Rec. 1550, 4614- 
15; statement by Representative Robsion, 
1947 Cong. Rec. 1553-4; statement by Sena¬ 
tor They, 1947 Cong. Rec. 4578. 
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provals, interpretations, administrative 
practices or enforcement policies of the 
agency within the meaning of sections 
9 and 10. 

RESTRICTIONS AND LIMITATIONS ON 
EMPLOYEE SUITS 

§ 790.20 Right of employees to sue ; 
restrictions on representative actions. 
Section 16 (b) of the Fair Labor Stand¬ 
ards Act, as amended by section 5 of the 
Portal Act. no longer permits an em¬ 
ployee or employees to designate an 
agent or representative (other than a 
member of the affected group) to main¬ 
tain an action for and in behali of all 
employees similarly situated. Collec¬ 
tive actions brought by an employee or 
employees (a real party in interest) for 
and in behalf of himself or themselves 
and other employees similarly situated 
may still be brought in accordance with 
the provisions of section 16 (b). With 
respect to these actions, the amendment 
provides that no employee shall be a 
party plaintiff to any such action unless 
he gives his consent in writing to become 
such a party and such consent is filed 
in the court in which such action is 
brought. The amendment is expressly 
limited to actions which are commenced 
on or after the date of enactment of the 
Portal Act. Representative actions 
which were pending on May 14, 1947 are 
not affected by this amendment. 1 ” How¬ 
ever. under sections 6 and 8 of the Portal 
Act, a collective or representative action 
commenced prior to such date will be 
barred as to an individual claimant who 
was not specifically named as a party 
plaintiff to the action on or before Sep¬ 
tember 11, 1947, if his written consent 
to become such a party is not filed with 
the court within a prescribed period. 1 ” 

§ 790.21 Time for bringing employee 
suits, (a) The Portal Act m provides a 
statute of limitations fixing the time lim¬ 
its within which actions by employees 
under section 16 (b) of the Fair Labor 
Standards Act 1511 may be commenced, as 
follows: 

(1) Actions to enforce causes of action 
accruing on or after May 14, 1947: two years. 

(2) Actions to enforce causes of action 
accruing before May 14, 1947: “• Two years, 
or period prescribed by applicable State stat¬ 
ute of limitations, whichever is shorter. , 


*** Conference Report, p. 13. 

17T Conference Report, pp. 14, 15. The 
claimant must file this consent within the 
shorter of the foUowlng two periods: (1) 
Two years, or (2) the period prescribed by 
the applicable State statute of limitations. 
See Conference Report, p. 15. 

ls *See sections 6-6, inclusive. 

»»Sponsors of the legislation stated that 
the time limitations prescribed therein apply 
only to the statutory actions, brought under 
the special authority contained In section 
16 (b), in which liquidated damages may be 
recovered, and do not purport to affect the 
usual application of State statutes of limi¬ 
tation to other actions brought by employees 
to recover wages due them under contract, 
at common law, or under State statutes. 
Statements of Representative Gwynne, 1947 
Cong. Rec. 1545: 1614; colloquy between Rep¬ 
resentatives Robsion and Celler, 1947 Cong. 
Rec. 1549. 

,M This refers to actions commenced after 
September 11,1947. Such actions commenced 
on or between May 14, 1947 and September 
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These are maximum periods for bringing 
such actions, measured from the time the 
employee’s cause of action accrues to the 
time his action is commenced. 111 

(b) The courts have held that a cause 
of action under the Fair Labor Standards 
Act for unpaid minimum wages or unpaid 
overtime compensation and for liquidated 
damages “accrues” when the employer 
fails to pay the required compensation 
for any workweek at the regular pay day 
for the period in which the workweek 
ends. 13 * The Portal Act 1 ** provides that 
an action to enforce such a cause of 
action shall be considered to be “com¬ 
menced”: 

(1) In individual actions, on the date 
the complaint is filed; 

(2) In collective or class actions, as to 
an individual claimant, 

(i) On the date the complaint is filed, 
if he is specifically named therein as a 
party plaintiff and his written consent 
to become such is filed with the court on 
that date, or 

(ii) On the subsequent date when his 
written consent to become a party 
plaintiff is filed in the court, if it was 
not so filed when the complaint was filed 
or if he was not then named therein as 
a party plaintiff. 1 * 

(c) The statute of limitations in the 
Portal Act is silent as to whether or not 
the running of the two-year period of 
limitations may be suspended for any 
cause.* 3 * In this connection, attention is 


11, 1947, were left subject to State statutes 
of limitations. As to collective and repre¬ 
sentative actions commenced before May 14, 
1947, section 8 of the Portal Act makes the 
period of limitations stated in the text appli¬ 
cable to the filing, by certain individual 
claimants, of written consents to become par¬ 
ties plaintiff. See Conference Report, p. 15; 
5 790.20 of this part. 

Conference Report, pp. 13-15. 

Reid v. Solar Corp., 6 W. H. Cases 508; 
Mid-Continent Petroleum Corp. v. Keen. 157 
P. (2d) 310, 316 (C. C. A. 8). See also Brook¬ 
lyn Savings Bank v. O’Neil, 324 U. 8. 697; 
Rigopoulos v. Kervan. 140 F. (2d) 506 (C. C. A. 
2 ). 

In some instances an employee may receive, 
as a part of his compensation, extra payments 
under Incentive or bonus plans, based on 
factors which do not permit computation and 
payment of the sums due for a particular 
workweek or pay period until some time after 
the pay day for that period. In such cases it 
would seem that an employee’s cause of ac¬ 
tion. insofar as it may be based on such pay¬ 
ments, would not accrue until the time when 
such payment should be made. Cf. Walling v. 
Harnischfeger Corp.. 325 U. S. 427. 

131 Section 7. See also Conference Report, 
p. 14. 

«*This is also the rule under section 8 of 
the Portal Act as to individual claimants, 
in collective or representative actions com¬ 
menced before May 14, 1947, who were not 
specifically named as parties plaintiff on or 
before September 11, 1947. 

A limited suspension provision was con¬ 
tained in section 2 (d) of the House bill, 
but was eliminated by the Senate. Neither 
the Senate debates, the Senate committee 
report, nor the conference committee re¬ 
port, indicate the reason for this. While the 
courts have held that in a proper oase, a stat¬ 
ute of limitations may be suspended by causes 
not mentioned in the statute Itself (Braun 
v. Sauerweln, 10 Wall. 218, 223. See also 
Richards v. Maryland Ins. Co., 8 Cranch 84, 
92; Bauserman v. Blunt. 147 U. S. 647), they 
have also held that when the statute has once 


directed to section 205 of the Soldiers* 
and Sailors* Civil Relief Act of 1940, 1 ** 
as amended, which provides that the pe¬ 
riod of military service shall not be in¬ 
cluded in the period limited by law for 
the bringing of an action or proceeding, 
whether the cause of action shall have 
accrued prior to or during the period of 
such service. 

§ 790.22 Discretion of court as to \ s- 
sessment of liquidated damages, (a) 
Section 11 of the Portal Act provides that 
in any action brought under the Fair 
Labor Standards Act to recover unpaid 
minimum wages, unpaid overtime com¬ 
pensation, or liquidated damages, the 
court may, subject to prescribed condi¬ 
tions, in its sound discretion award no 
liquidated damages or award any amount 
of such damages not to exceed the 
amount specified in section 16 (b) of 
the Fair Labor Standards Act. 1 ” 

(b) The conditions prescribed as pre¬ 
requisites to such an exercise of discre¬ 
tion by the court are two: (1) The em¬ 
ployer must show to the satisfaction of 
the court that the act or omission giving 
rise to such action was in good faith; and 
(2) he must show also, to the satisfaction 
of the court, that he had reasonable 
grounds for believing that his act or 
omission was not a violation of the Fair 
Labor Standards Act. If these conditions 
are met by the employer against whom 
the suit is brought, the court is permitted, 
but not required, in its sound discretion 
to reduce or eliminate the liquidated 
damages which would otherwise be re¬ 
quired in any judgment against the em¬ 
ployer. This may be done in any action 
brought under section 16 (b) of the Fair 
Labor Standards Act. regardless of 
whether the action was instituted prior 
to or on or after May 14, 1947, and re¬ 
gardless of when the employee activities 


commenced to run. its operation is not sus¬ 
pended by a subsequent disability to sue. 
and that the bar of the statute cannot be 
postponed by the failure of the creditor (em¬ 
ployee) to avail himself of any means within 
his power to prosecute or to preserve his 
claim. Bauserman v. Blunt, 147 U. S. 647. 
657; Smith v. Continental Oil Co., 59 F. Supp. 
91. 94. 

w Act of October 17. 1940, ch. 888. 54 Stat. 
1178, as amended by the Act of October 6, 
1942, ch. 581. 56 Stat. 769 (50 U. 3. C. A. App. 
sec. 525). 

Section 16 (b) of the Fair Labor Stand¬ 
ards Act provides that an employer who vio¬ 
lates the minimum-wage or overtime provi¬ 
sions of the act shall be liable to the affected 
employees not only for the amount of the 
unpaid minimum wages or unpaid overtime 
compensation, as the case may be, but also 
for an additional equal amount as liquidated 
damages. The courts have held that this 
provision is “not penal in its nature” but 
rather that such damages “constitute com¬ 
pensation for the retention of a workman s 
pay” where the required wages are not paid 
“on time.” Under this provision of the law. 
the courts have held that the liability of an 
employer for liquidated damages In an 
amount equal to his underpayments of re¬ 
quired wages become fixed at the time he 
fails to pay such wages when due. and the 
courts were given no discretion, prior to the 
enactment of the Portal-to-Portal Act, to 
relieve him of any portion of this liability. 
See Brooklyn Savings Bank v. O’Neil, 324 
U. S. 697; Overnight Motor Transp. Co. v. 
Missel, 316 U. S. 572. 
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on which it is based were engaged in. If, 
however, the employer does not show to 
the satisfaction of the court that he has 
met the two conditions mentioned above, 
the court is given no discretion by the 
statute, and it continues to be the duty 
of the court to award liquidated dam¬ 
ages. 1 " _ 

(c) What constitutes good faith on the 
part of an employer, and whether he had 
reasonable grounds for believing that his 
act or omission was not a violation of the 
Fair Labor Standards Act are mixed 
questions of fact and law, which should 
be determined by objective tests. 1 " 
Where an employer makes the required 
showing, it is for the court to determine 
in its sound discretion what would be just 
according to the law on the facts shown. 

<d> Section 11 of the Portal Act does 
not change the provisions of section 
16 (b) of the Fair Labor Standards Act 
under which attorney’s fees and court 
costs are recoverable when judgment is 
awarded to the plaintiff. 

PROVISIONS RELATING TO CERTAIN ACTIVITIES 

ENGAGED IN BY EMPLOYEES BEFORE MAY 

14, 1947 

§ 790.23 Liability of employer; effect 
of contract, custom, or practice . (a) 

Section 2 of the Portal Act, which relates 
to activities engaged in by employees 
prior to the effective date of the Act, was 
designed to meet the problem which Con¬ 
gress found had arisen as a result of 
existing “portal-to-portal” claim s. 1 " 
Subsections (a) and (b) of this section 
provide as follows: 

(a) No employer shall be subject to any 

liability or punishment under the Fair Labor 
Standards Act of 1938. as amended. * * * 

(in any action or proceeding commenced 
prior to or on or after the date of the enact¬ 
ment of this act), on account of the failure 
of such employer to pay an employee mini¬ 
mum wages, or to pay an employee overtime 
compensation, for or on account of any activ¬ 
ity of an employee engaged in prior to the 
date of the enactment of this act. except an 
activity which was compensable by either: 

(1) an express provision of a written or 
non written contract In effect, at the time of 
such activity, between such employee, his 
agent, or collective-bargaining representative 
and his employer: or 

(2) a custom or practice in effect, at the 
time of such activity, at the establishment 
or other place where such employee was em¬ 
ployed, covering such activity, not inconsist¬ 
ent with a written or nonwritten contract. 
In effect at the time of such activity, between 
such employee, his agent, or collective-bar¬ 
gaining representative and his employer. 

(b) For the purpose of subsection (a), an 
activity shall be considered as compensable 
under such contract provision or sdch custom 
or practice only when it was engaged In dur¬ 
ing the portion of the day with respect to 
which it was so made compensable. 


m See Conference Report, p. 17; remarks of 
Representative Walter, 1947 Cong. Rec. 1560; 
President’s message of May 14. 1947 to the 
Congress on approval of the Portal Act. 
•^Cf. §§ 790.13 to 790.16. 

*«• See Portal Act. section 1; Conference Re¬ 
port. pp. 9. 10; House Reports, pp. 1-6: Senate 
Report, pp. 1-45; statement of Representative 
Gwynne, 1947 Cong. Rec. 4513; statements of 
Senator Wiley, 1947 Cong. Rec. 2151-2156, 
<397; statements of Senator Donnell, 1947 
Cong. Rec. 2196, 2197. 
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It will be noted that the above language 
contains certain words and phrases 
which are similarly used in section 4 of 
the Act, relating to future claims. Ref¬ 
erence is made to the discussion of that 
section for comments as to the meaning 
and effect of such terms. 141 The discus¬ 
sion of these provisions which follows is 
confined to certain general comments. 

(b) Like section 4 of the Act, previ¬ 
ously discussed, section 2 affords relief 
to employers from liability or punishment 
to which they might otherwise be subject 
because they did not pay their employees 
in accordance with the Fair Labor Stand¬ 
ards Act for or on account of certain ac¬ 
tivities which were, at the time of per¬ 
formance, not compensable either by 
contractor by a custom or practice as de¬ 
scribed in the statute. A major differ¬ 
ence is that section 2 refers only to activ¬ 
ities performed before May 14, 1947 (the 
effective date of the act) while section 4 is 
concerned only with activities performed 
on or after that date. Although the same 
criteria of contract, custom, and practice 
are used to determine compensability, 10 
the provisions of section 2 (a), (b) of the 
Portal Act differ from the corresponding 
provisions of section 4, relating to future 
claims, in that their scope is not confined 
to activities engaged in outside the work¬ 
day proper, but extends to such activities 
engaged in at any time during the 24 
hours of the day. 14 * However, it is ap¬ 
parent from the statutory language and 
the legislative history that the quoted 
provisions were intended to carry out the 
policy expressed in section 1 of the act 
and were not intended to relieve an em¬ 
ployer from liability or punishment for 
failing to pay compensation as required 
by the Fair Labor Standards Act for or on 
account of any activities of his employees 
which were compensable in any amount 
under a contract, custom, or practice of 
the kind described in subsection (a), li4 
even though such activities were so-called 
“portal-to-portal” activities. 1 " 

(c) It will be noted that the relief 
afforded employers by the provisions 
quoted in paragraph (a) of this section 
is relief from liability or punishment “in 
any action or proceeding.” m Whether 
the relief thus provided is available to a 
particular employer in a given fact situ¬ 
ation would, therefore, seem to be a mat¬ 
ter for determination in such an action 
or proceeding on the basis of the proof 
made therein. The language “any action 
or proceeding” indicates that, with re¬ 
spect to activities performed before May 
14.1947, these provisions apply in accord¬ 
ance with their terms in any action or 
proceeding to enforce liability or impose 

See §§ 790.4, 790.9-790.12. 

u »See §§ 790.5 (b). 790.10-790-14. 

5w See statements of Senator Donnell, 1947 
Cong. Rec. 2196, 2255. 2440. 

144 See Conference Report, pp. 9, 10; 1947 
Cong. Rec. 1621; 1623; 1629; 2194; 2196; 2197; 
2200; 2203; 2252; 2253; 2370; 2371; 2373; 2378; 
2383; 2384. See also the President’s message 
on approval of the Portal-to-Portal Act, May 
14. 1947. 

*»•* See colloquy between Senators Tydings 
and Donnell, 1947 Cong. Rec. 2196; colloquy 
between Senators Lodge. Donnell, and 
Hawkes, 1947 Cong. Rec. 2252, 2253. 

m The quoted language does not appear 
In the corresponding provisions of section 4, 
relating to future claims. See § 790.4. 


punishment on the employer, whether 
commenced before or on or after such 
date. 1 " 

§ 790.24 Effect of Portal Act on deter¬ 
mination of hours worked prior to May 
14, 1947. (a) Section 2 (c) of the Portal 
Act provides as follows: 

(c) In the application of the minimum 
wage and overtime compensation provisions 
of the Fair Labor Standards Act of 1938. as 
amended, • • • in determining the time 

for which an employer employed an employee 
there shall be counted all that time, but only 
that time, during which the employee en¬ 
gaged In activities which were compensable 
within the meaning of subsections (a) and 
(b) of this section.” 

This provision relates to the determina¬ 
tion of hours worked prior to May 14, 
1947. The effect of the Portal Act on the 
determination of hours worked under the 
Fair Labor Standards Act after that date 
is discussed at another point in this 
part. UB Under the terms of the quoted 
provision, time spent by employees prior 
to the enactment of the latter act in ac¬ 
tivities which were not compensable by 
contract, custom, or practice within the 
meaning of the Portal Act is to be ex¬ 
cluded in computing worktime for pur¬ 
poses of determining whether the mini¬ 
mum wage and overtime requirements of 
the Fair Labor Standards Act were met. 1 " 41 
On the other hand, time that constituted 
hours worked, which was devoted to ac¬ 
tivities which were so compensable, is not 
removed by these provisions from the 
category of time worked, for purposes of 
the Fair Labor Standards Act; the stat¬ 
ute expressly provides that all such time 
shall be counted in computing hours 
worked. 1 ” 

(b) In determining time worked prior 
to May 14, 1947, in accordance with the 
provision quoted in paragraph (a) of this 
section, regard must be had to the “por¬ 
tion of the day” provisions of section 
2 (b) of the Portal-to-Portal Act as well 
as the more general provisions of section 
2 (a). w 


*« See Conference Report, p. 9. 
t«»Subsections (a) and (b) are discussed 
in § 790.23. 

“•See §§ 790.5 to 790.8. 
lw Thls aspect of the quoted provision is, 
as explained in the Confefence Report, in¬ 
tended to make clear, as was done in section 
2 of the Senate amendment to the bill (H. R. 
2157) as parsed by the House of Representa¬ 
tives (not contained in the bill as finally en¬ 
acted), that no Judicial or administrative 
interpretation will have the effect of Includ¬ 
ing as worktime other time which was not 
made compensable by contract, custom, or 
practice. Conference Report, p. 10. 

The purpose of this portion of the 
quoted provision, as explained by the Confer¬ 
ence Committee, is to emphasize that em¬ 
ployers are not relieved from liability for 
the payment of minimum wages and over¬ 
time compensation for any time during which 
the employee engaged in activities compen¬ 
sable under contract, custom, or practice as 
provided in the statute. Section 3 of the 
Senate*amendment, which so provided, was 
omitted under the conference agreement as 
surplusage, and as fully covered by section 
2 (c) of the bill as agreed to In conference. 
Conference Report, p. 10. 

These provisions are quoted in § 790.23. 
See also Conference Report, p. 10, and cf, 
§ 790.12. 
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§ 790.25 Jurisdiction of courts limited 
as to icage claims for periods prior to 
May 14, 1947. (a) Section 2 <d) of the 
Portal Act provides that: 

No court of the United State, of any State, 
Territory, or possession of the United States, 
or of the District of Columbia, shall have 
jurisdiction of any action or proceeding, 
whether Instituted prior to or on or after 
the date of the enactment of this Act, to 
enforce liability or impose punishment for 
or on account of the failure of the employer 
to pay minimum wages or overtime compen¬ 
sation under the Fair Labor Standards Act 
of 1938. as amended. • • * to the extent 

that such action or proceeding seeks to en¬ 
force any liability or impose any punishment 
with respect to an activity which was not 
compensable under subsections (a) and (b) 
of this section. 1 " 

(b) It will be noted that this provision 
of the act limits the jurisdiction of both 
Federal and State courts in all such sec¬ 
tions or proceedings whether commenced 
before or after the enactment of the act. 
It is important to bear in mind that this 
provision does not affect the jurisdiction 
of any court in any action or proceeding 
insofar as it is based on failure to pay 
minimum wages or overtime compensa¬ 
tion for any activities engaged in by 
employees on or after May 14,1947. This 
limitation or jurisdiction affects only 
those actions or proceedings in which it 
is sought to enforce liability or impose 
punishment on an employer for or on 
account of his failure to pay the required 
minimium wages or overtime compensa¬ 
tion for activities engaged in by em¬ 
ployees during periods prior to May 14, 
1947, and then only to the extent that 
such activities were not compensable by 
contract, custom, or practice as provided 
in subsections 2 (a), and 2 (b) of the 
Portal Act. ,w The denial of jurisdiction 
is “not aplicable to actions or proceedings 
in which judgment has become final 
prior to the date of the enactment” of 
the act. 154 

(o) It appears from the language 
quoted above that the jurisdiction of the 
courts with respect to an action or pro¬ 
ceeding remains unaffected by this pro¬ 
vision to the extent that such an action 
or proceeding seeks to impose liability 
or punishment either (1) for failure to 
pay wages in accordance with the Fair 
Labor Standards Act for or on account of 
activities which were compensable by 
contract, custom, or practice as provided 
in sections 2 (a), (b) of the Portal Act, 
or (2) for child labor or other violations 
of the Fair Labor Standards Act where no 
liability or punishment is sought to be 
imposed “for or on account of the failure 
of the employer to pay minimum wages 
or overtime compensation.” 

§ 790.26 Prohibition of assignments . 
Assignees of employees’ causes of action 
for unpaid minimum wages, unpaid over¬ 
time compensation,-or liquidated dam- 


,w The text of subsections (a) and (b) 
appears above in § 790.23 (a). 

1M See in this connection g§ 790.23 and 
790.24. 

** Conference Report, p. 11. 


RULES AND REGULATIONS 

ages under the Fair Labor Standards Act 
have, in the past, been allowed to recover 
in some cases where such assignments 
are permitted by local law, on the theory 
that the Act does not expressly or by im¬ 
plication forbid such assignments and 
that they do not contravene public pol- 
icy. ,M Certain such assignments are now 
prohibited by section 2 (e) of the Portal 
Act. 1 ” This section expressly refers only 
to causes of action which accrued m prior 
to May 14, 1947 and applies only “to the 
extent that” such a cause of action “is 
based on an activity which was not com¬ 
pensable” under contract, custom, or 
practice within the meaning of the pro¬ 
visions of section 2 (a) and 2 <b) of this 
act. 1 " To the extent that such a cause 
of action is based on such an activity, 
section 2 (e) provides that neither it nor 
“any interest in” it “shall hereafter be 
assignable, in whole or in part.” As 
explained in the Conference Report 5 " 
this provision will render it impossible for 
anyone (eveir though permitted to do so 
under State law) to buy up existing 
claims which were not compensable 
under contract, custom or practice, with 
the hope of compromising such claims 
at a profit under the provisions of section 
3 of the act. 1 * 1 

§ 790.27 Compromise of claims exist - 
ing prior to May 14, 1947. (a) Section 

3 of the Portal Act authorizes compro¬ 
mises of certain claims on causes of 
action under the Fair Labor Standards 
Act which accrued before enactment of 
the Portal Act, as follows: 

(a) Any cause of action under the Fair 
Labor Standards Act of 1938, as amended, 
• • • which accrued prior to the date 

of the enactment of this act, or any action 
(whether instituted prior to on or after the 
date of the enactment of this act) to enforce 
such a cause of action, may hereafter be 
compromised in whole or in part, if there 
exists a bona fide dispute as to the amount 
payable by the employer to his employee; 
except that no such action or cause of action 
may be so compromised to the extent that 
such compromise is based on an hourly wage 
rate less than the minimum required under 
such act, or on a payment for overtime at 
a rate less than one and one-half times such 
minimum hourly wage rate. 

• • * • • 

(c) Any such compromise • • •, in 

the absence of fraud or duress, shall, accord¬ 
ing to the terms thereof, be a complete 
satisfaction of such cause of action and a 
complete bar to any action based on such 
cause of action. 

(d) The provisions of this section shall 
also be applicable to any compromise • • • 
heretofore so made or given. 

(e) As used in this section, the term 
"compromise” includes “adjustment," "set¬ 
tlement," and "release." 


w Steiner v. Pleasantvllle Constructors. 
Inc., 9 Labor Cas. (C. C. H.) par '60,902. Cf. 
Titus v. Wallick, 306 U. 8. 282. 

U1 Cf section 5 of the act, discussed in 
§ 790.20. 

As to meaning of "accrued," see the dis¬ 
cussion in §790.21 (b). 

1M These provisions are discussed In § 790.23. 
Conference Report, p. 11. 

See the discussion of section 3 in § 790.27. 


The foregoing provisions authorize 
compromise only of those causes of ac¬ 
tion accruing prior to May 14, 1947. and 
of actions thereon; the statute does not 
change existing law as to compromise of 
such claims , 1 m with respect to any cause 
of action accruing *" after the date of 
enactment of the act. 14,4 Subject to the 
conditions discussed below in paragraph 
(b) , this statutory authorization of com¬ 
promises extends to the following: 

(1) All or any part of any cause of 
action accruing prior to May 14, 1947. 

(2) All or any part of any action to 
enforce cause of action included in sub- 
paragraph (1) of this paragraph, 
whether such action was instituted be¬ 
fore, on, or after May 14. 1947. 

(3) Any compromise made prior to 
May 14, 1947, which comes within the 
terms of section 3 of the Portal-to-Portal 
Act. 

(b) The compromise of existing claims 
just described is permitted, if, and only 
if all of the following conditions are ful¬ 
filled in each case: 

(1) Existence of a bona fide dispute as 
to the amount payable by an employer to 
employee. 

(2) Absence of fraud and duress. 

(3) The compromise sum for straight- 
time hours worked must be based on an 
hourly wage rate not less than the mini¬ 
mum rate per hour prescribed by the 
Fair Labor Standards Act or by a wage 
order issued thereunder, which is at pres¬ 
ent 40 cents (except in certain indus¬ 
tries in Puerto Rico and the Virgin Is¬ 
lands). 

(4) The compromise sum for. .overtime 
hours worked must be based on a rate 
not less than one and one-half times the 
minimum hourly wage rate prescribed by 
the Fair Labor Standards Act or by a 
wage order issued thereunder, which at 
the present means at least 1*4 x 40, or 
60 cents for each overtime hour (except 
in certain industries in Puerto Rico and 
the Virgin Islands). 

(c) As pointed out in paragraph (b) 

(4) of this section, the sums paid in com¬ 
promise of overtime claims may be based, 
as a minimum, on one and one-half 
times the 40-cent minimum hourly wage. 
Thus, an employee whose regular hourly 
rate is 50 cents and who, accordingly, 
has a right to overtime at 75 cents per 
hour may compromise an existing claim, 
as authorized by section 3, for 60 cents 


vn Pridr to the Portal Act, it was settled 
thal claims of employees for minimum and 
overtime wages under the Fair Labor Stand¬ 
ards Act could not be compromised because 
of disputes as to coverage of the act. Schulte 
Co. v. Gangl, 328 U. S. 1C8. 

143 For the meaning of "accruing” see 
§ 760.21 (b). The legislative history indi¬ 
cates that the omission of a provision for 
compromises or settlement of claims arising 
after enactment of the statute constitutes 
a recognition by the Congress of the danger, 
emphasized by the Supreme Court, that such 
a provision would lead to a breakdown of the 
labor standards established in the Fair Labor 
Standards Act. See Senator Donnell’s state¬ 
ment, 1947 Cong. Rec. 2192. 

Conference Report P. 12. 









Tuesday , November 18, 1947 

an overtime hour, but not for less. 1 ® Per¬ 
mitting compromises of certain existing 
claims as specified does not, of course, al¬ 
ter the general requirement of section 7 
of the Pair Labor Standards Act that 
overtime compensation under the Act 
must be paid at a rate not less than one 
and one-half times the regular rate at 
which the employee is actually employed. 

(d) A “bona fide dispute” which must 
exist before any compromise can be 
made, would seem to mean an honest 
disagreement between employer and em¬ 
ployee. It follows that no compromise 
would be permitted where there is no 
actual dispute as to the facts or the ap¬ 
plicable law, or where the exact amount 
of an employer’s liability under the law 
is clear. Tne Portal Act does not per¬ 
mit an employee to merely release his 
undisputed right to straight-time or 
overtime wage payments. 1 ® 

§ 790 28 Waiver of right to liquidated 
damages, (a) The general rule that an 
employee whose employer has failed to 
pay him the minimum or overtime wages 
required by the Fair Labor Standards Act 
is not permitted to waive his right under 
section 16 (b) of the act to liquidated 
damages for withholding the compensa¬ 
tion due, 1 * 7 is modified by section 3 (b), 
(c), (d). of the Portal Act. Under these 
provisions, an employee may waive, in 
whole or in part, his right to liquidated 
damages with respect to activities per¬ 
formed before May 14, 1947. This per¬ 
mission is extended retrospectively to 
waivers of liquidated damages made by 
employees prior to May 14, 1947. Such 
waivers are made valid unless their in¬ 
validity was determined prior to that date 
by a final court judgment. It is pro¬ 
vided that, in the absence of fraud or 
duress and according to the terms of the 
waiver, any waiver authorized by section 
3 shall be a complete satisfaction of the 
employee’s cause of action for the liqui¬ 
dated damages so waived and a complete 
bar to any action based on such cause of 
action. 

(b) The general rule stated in para¬ 
graph (a) of this section remains in 
effect in all situations where the liqui¬ 
dated damages are based on underpay¬ 
ments for activities performed on or after 
May 14, 1947. The Portal Act does not 
authorize the waiver by an employee of 
his right to such liquidated damages. 1 ® 


,flS See Conference Report, p. 11: statement 
of Senator Wiley, explaining the conference 
agreement to the Senate, 1947 Cong. Rec. 
4397; statement of Representative G wynne. 
1947 Cong. Rec. 4513. 

1C * Representative Walter, explaining the 
conference agreement to the House of Rep¬ 
resentatives, 1947 Cong. Rec. 4515, indicated 
that the phrase, “dispute as to the amount 
payable,” would include disagreements as to 
matters of law such as whether employee’s 
work is covered by the Fair Labor Standards 
Act or whether the employer is exempt, as 
well as disagreements as to matters of fact 
such as the number of hours worked or the 
wage rates paid. 

w 8ee O'Neil v. Brooklyn Savings Bank, 324 
U. S. 697. 

m See conference Report, p. 12. As to dis¬ 
cretion of courts in awarding liquidated dam¬ 
ages In such a case, see $ 790,22. 
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(c) It should be noted that an em¬ 
ployee is not permitted to waive his right 
to the statutory minimum wages or to 
overtime payments at one and one-half 
times his regular hourly rate. 1 ® For ex¬ 
ample, an employee covered by the Fair 
Labor Standards Act who had been paid 
only 30 cents per hour for wwk per¬ 
formed in 1947 to May 14, and who did 
not work more than 40 hours in any 
workweek, has a valid claim for 10 cents 
for each hour worked plus liquidated 
damages in an equal amount. 170 He is 
permitted to waive only Ills right to liq¬ 
uidated damages. Similarly, an em¬ 
ployee who worked 48 hours a week prior 
to May 14, 1947 and was paid only 80 
cents an hour has a valid claim for an 
additional 40 cents for each hour worked 
after 40 in the workweek, which he is not 
permitted to waive, although he may 
waive all or part of the equal amount to 
which he may be entitled as liquidated 
damages. 

(d) No waiver by an employee of his 
right to recover attorney’s fees and court 
costs in an action under section 16 (b) 
of the Fair Labor Standards Act is au¬ 
thorized by section 3. 

§ 790.29 "Area of production ” exemp¬ 
tion prior to December 26 , 1946 . (a) As 
explained in the conference report on the 
bill, section 12 of the Portal Act relieves 
employers from liability and punishment 
for failure to pay employees minimum 
wages or overtime compensation as pre¬ 
scribed in the Fair Labor Standards Act 
for or on account of any activity (within 
the scope of one of the “area of pro¬ 
duction’’ exemptions) engaged in by 
their employees prior to December 26, 
1946, m if such employer can show that 
he: 

(1) was relieved from such liability or 
punishment by reason of a valid definition of 
“area of production” by the Administrator 
applicable at the time of the performance 
of the activity, or (2) would have been so 
relieved by reason of an invalid definition 
applicable at the time of the performance 
if such definition had been valid, or (3) would 
have been so relieved if the definition finally 
made by the Administrator on December 18, 
1946, and published in the Federal Register 
on December 25. 1946. had been in force on 
and after the effective date of the sections 
of such Act of 1938 providing for minimum 
wages and overtime compensation. 171 

The conference report points out also 
that the protection to the employer under 


**As to compromise of such claims aris¬ 
ing out of activities performed before May 
14, 1947, see $ 790.27. 

170 The recovery of this amount as liqui¬ 
dated damages is made subject to the sound 
discretion of the courts under certain con¬ 
ditions. See the discussion of section 11 of 
the Portal Act in § 790.22. 

,Tt These exemptions are contained in sec¬ 
tions 7 (c) and 13 (a) (10) of the Fair Labor 
Standards Act. s 

See Addison v. Holly Hill Fruit Products, 
Inc.. 322 U. S. 607. 

171 Conference Report, p. 17. 


% the foregoing provisions for acts or omis¬ 
sions up to December 26, 1946, will exist 
even though hereafter the regulation of 
December 1946 is held invalid. 

(b) It should be noted, however, that 
the provisions of section 12 do not relieve 
employers from liability or punishment 
under the Fair Labor Standards Act for 
acts or omissions with respect to any of 
the following activities engaged in by 
their employees: 

(1) Activities engaged in on and after 
December 26. 1946. 174 

(2) Activities engaged in during the 
period from October 24, 1938, through 
December 25, 1946. by employees who 
were not employed within the “area of 
production” as defined in either (i) any 
regulation of the Administrator (valid or 
invalid) which was applicable at the time 
they were performed, or (ii) the cur¬ 
rently effective regulation issued Decem¬ 
ber 25, 1946. m 

(3) Activities other than those for 
which section 13 (a) (D) or the relevant 
portion of section 7 (c> provides an ex¬ 
emption, even though performed by em¬ 
ployees employed within the “area of 
production” as defined in such a regula¬ 
tion. 17 * 

All these latter activities remain sub¬ 
ject to the applicable provisions of the 
Fair Labor Standards Act of 1938, as 
amended, and to current and subsequent 
regulations of the Administrator, to the 
same extent as they would have been had 
section 12 of the Portal-to-Portal Act not 
been ^enacted. Other sections of the 
Portal-to-Portal Act may, of course, be 
applicable in appropriate situations. 

Signed at Washington. D. C., this 12th 
day of November 1947. 

Wm. R. McComb, 
Administrator, 
Wage and Hour Division . 

[F. R. Doc. 47-10137; Filed, Nov. 17. 1947; 

8:58 a. m.| 


TITLE 32—NATIONAL DEFENSE 

Chapter XXIII—War Assets 
Administration 

IReg. 51 

Part 8305— Surplus Real Property 
Correction 

*In Federal Register Document No. 47- 
10129 appearing on page 7423 of the issue 
for Friday, November 14, 1947. “War 
Assets Administrator”, should read “War 
Assets Administration” the three times 
it appears in the first sentence of para¬ 
graph (g) (1) of § 8305.18. 


* 7 « As to activities performed on or after 
December 26. 1946, and prior to March 1, 
1947, see § 790.18 (f). « 

171 Part 536 of this chapter. 

771 See the Interpretative Bulletin (No. 14) 
on exemptions applicable to agriculture and 
operations on products of agriculture, which 
will be Issued in revised form as Part 780, 
Subpart A, of this chapter. 
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TITLE 10—ARMY 

Chapter VIII—Supplies and 
Equipment 

{Army Procurement Regulation (APR)) 
Partial Revision of Chapter 

The following regulations contained in 
Parts 801 to 811, Inclusive, are hereby 
prescribed. These regulations are also 
contained in Army Procurement Regula¬ 
tion (APR) dated November 1, 1947. 

The Army Procurement Regulation 
contained in Parts 801 to 811, inclusive, 
is issued on an interim basis and super¬ 
sedes previous procurement regulations 
in those parts with the exception of Pro¬ 
curement Regulation 10 which was 
formerly codified as Part 810. Part 810 
is herein redesignated Part 812. 

“War Department Procurement Regu¬ 
lations,*’ issued August 25. 1945, as 
amended by Changes 51 to 57, inclusive, 
will be retained for (1) the administra¬ 
tion of contracts executed prior to the 
effective date of the Army Procurement 
Regulation, and (2) for instructions re¬ 
garding subjects not presently covered in 
the Army Procurement Regulation. 

Important Note: The Army Procure¬ 
ment Regulation, effective November 1, 
1947, replace War Department Procure¬ 
ment Regulations Nos. 1 through 6, in¬ 
clusive, 8, 9, 11, 12, 14 and 16. They do 
not replace War Department Procure¬ 
ment Regulations Nos. 7, 7-A, 10, 13, 15 
(JTR), which are still in effect. 

Subchapter A— Procurement 

Part 

801 General provisions. 

802 Procurement policies. 

803 Formal advertising. 

804 Negotiated purchases. 

805 Contracts. 

806 Bonds and insurance. 

807 Federal, State and local taxes. 

808 Patents and copyrights. 

809 Labor. 

810 Interbranch and interdepartmental 

procurement. 

811 Foreign purchases. 

812 Plant facilities expansion (formerly Part 

810, retained without change). 

813 Forms of contracts (retained without 

change). 

Subchapter B— Disposition or Property 

Subchapter C— Termination or Contracts 

Note: 8ubchapters B and C are retained 
without change. For text see 10 CFR 1946 
Supplement as amended. 

Authority: Parts 801 to 811, inclusive, 
issued under sec. 1 (a), (b), 64 Stat. 712, 
66 Stat. 838; 41 U. S. C. prec. $ 1 note, 60 
U. S. C. App. Sup. 601-622; E. O. 9001, Decem¬ 
ber 27, 1941, 6 F. R. 6787. 

Subchapter A—Procurement 

Editorial Note: For Parts 800, 818 and 820 
of this chapter, see 10 CFR, 1946 8upp. These 
parts are not derived from any of the War 
Department Procurement Regulations. 


Part 801— General Provisions 


8UBPART A—INTRODUCTION 


Sec. 

801.100 

Applicability. 

801.101 

Definitions. 

801.101-1 

Department. 

801.101-2 

Secretary. 

801.101-3 

Procuring service. 

801.101-4 

Chiefs of the procuring services. 


Sec. 

801.101-6 

801.101-6 

801.102 

801.102-1 

801.102-2 


801.102- 3 

801.102- 4 

801.102- 6 
801.103 


Supplies. 

Appropriated funds. 

Arrangement. 

General plan. 

Numbering of original document 
(not applicable to document as 
printed). 

Citation. 

Amendments. 

Supplements. 

Deviations from regulation. 


SUBPART B—PROCUREMENT RESPONSIBILITY AND 
AUTHORITY 


801.200 

801.200-1 

801.200-2 

801.201 

801.202 

801.202-1 

801.202-2 


Procurement responsibilities. 
Secretary. 

Chiefs of the procuring services. 
Basic authority. 

Delegation of authority. 
Delegations of authority to chiefs 
of the procuring services. 
Limitations upon delegated au¬ 
thority. 


SUBPART A—INTRODUCTION 

§ 801.100 Applicability. Parts 801 to 
811, inclusive, of this chapter apply to 
the procurement by the Departments of 
the Army and Air Force of all supplies 
and services which obligate appropriated 
funds as to which invitations for bids 
or requests for proposals are Issued on 
and after November 1, 1947. They also 
apply to the procurement of added re¬ 
quirements under existing contracts. 

5 801.101 Definitions. 

§ 801.101-1 Department. The term 
“Department” includes all components 
of the Departments of the Army and Air 
Force, including military and civilian 
personnel. 

§801.101-2 Secretary. The term 
“Secretary” means only the Secretary, 
Under Secretary, or Assistant Secretary 
of the Army until such time as appropri¬ 
ate directives are issued with respect to 
the Department of the Air Force. 

§ 801.101-3 Procuring service. The 
term “Procuring Service” includes the 
Department of the Air Force, the tech¬ 
nical services, the National Guard Bu¬ 
reau, the army areas, and the Military 
District of Washington. 

§ 801.101-4 Chiefs of the procuring 
services. The term “Chiefs of the Pro¬ 
curing Services” includes the chief offi¬ 
cers responsible for procurement of the 
pepartment of the Air Force, the chiefs 
of the technical services, Chief, National 
Guard Bureau, Army Commanders, tmd 
the Commanding General, Military Dis¬ 
trict of Washington. 

§801.101-5 Supplies. The term “sup¬ 
plies” means all property except land. 
It includes, by way of description and 
without limitation, public works, build¬ 
ings, facilities, machine tools and altera¬ 
tion or installation thereof, aircraft, 
parts, accessories, equipment, materials 
and nonpersonal services. As to person¬ 
al and professional services, see §804.105. 

§801.101-6 Appropriated funds. The 
term “appropriated funds” comprises all 
such funds, including such funds allo¬ 
cated to, as distinguished from appro¬ 
priated to. the Department; but does 
not include organizational, unit or simi¬ 
lar funds. For the purposes of Parts 801 
to 811, inclusive, of this chapter, the term 


“appropriated funds” includes such con- 
tract authorizations as are available to 
the Department of the Air Force. 

§ 801.102 Arrangement. 

§ 801.102-1 General plan. Parts 801 
to 811, inclusive, of this chapter, estab¬ 
lish the policies and procedures for pro¬ 
curement within the framework of H. R. 
1366, presently pending before the 80th 
Congress. They will be supplemented 
from time to time by the issuance of ad¬ 
ditional parts. It is also contemplated 
in the near future, that Parts 801 to 811, 
inclusive, of this chapter, will be com¬ 
bined with a parallel regulation issued 
by the Navy to form a joint procurement 
regulation which will be applicable to the 
Departments of the Army, Navy and Air 
Force. 

§ 801.102-2 Numbering of original 
document (not applicable to document as 
printed ). The first portion of a para¬ 
graph number indicates the Section in 
which the paragraph is found. The sec¬ 
ond portion of the number, preceded by 
a dash, indicates the Fart and the par¬ 
ticular paragraph, as for example, 1-102 
is Section I, Part 1, paragraph 2. If 
there is a subdivision of the basic para¬ 
graph, there will be added to the num¬ 
ber of such basic paragraph a digit pre¬ 
ceded by a decimal point, indicating that 
such subdivision is a part of the general 
subject covered by the basic paragraph. 
This paragraph, 1-102.2, for example, is 
the second subparagraph of paragraph 
2, Part 1, Section L 

Note: In the document as printed •■para¬ 
graph", as used In § 801.102-2, appears as a 
code section. "Section" as a code part, and 
"Part" as a code subpart. Thus Section I of 
the original document appears herein as 
Part 801, Part 1 of Section I as Subpart A of 
Part, 801. and paragraph 102.1 as § 801.102-1. 

The original document contains only 
eleven "Sections", codified herein as Parts 
801-811, inclusive. Parts and subchapters 
listed as "retained without change" do not 
appear in this Army Procurement Regulation, 
but are derived from other procurement and 
Army regulations codified in this chapter. 

§ 801.102-3 Citation. Parts 801 to 
811, inclusive, of this chapter, may be re¬ 
ferred to as the Army Procurement Reg¬ 
ulation, and any paragraph may be cited 
as APR followed by the paragraph num¬ 
ber. Thus, this paragraph may be cited 
as APR 1-102.3. 

Note: As codified herein such citations are 
translated Into CFR section numbers. APR 
1-102.3 would appear as § 801.102-3. (See 
note following § 801.102-2.) 

§ 801.102-4 Amendments. Parts 801 
to 811, Inclusive, of this chapter, may be 
amended from time to time by the Sec¬ 
retary. Unless otherwise specifically 
provided in any amendment, compliance 
therewith shall not be mandatory until 
thirty days after the date of its issu¬ 
ance, although compliance shall be au¬ 
thorized from such date. 

§ 801.102-5 Supplements. The chief 
of a procuring service may prescribe 
supplementary procedures for his pro¬ 
curing service, which are consistent with 
Parts 801 to 811, inclusive, of this chap¬ 
ter. A copy of such supplementary pro¬ 
cedures shall be forwarded to Chief, Cur¬ 
rent Procurement Branch, Service, Sup- 
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ply and Procurement Division, General 
Staff, United States Army. 

5 801.103 Deviations from regulation. 
Deviations from the requirements of 
Parts 801 to 811, inclusive, of this chap¬ 
ter. shall be made only by and with the 
approval of the Chief. Current Procure¬ 
ment Branch, SS&P. General Staff, 
United States Army. 

SUBPART B —PROCUREMENT RESPONSIBILITY 
AND AUTHORITY 

g 801.200 Procurement responsibili¬ 
ties. 

§ 801.200-1 Secretary. The Secretary 
establishes policies for, directs and super- 
vises, the Department’s activities with 
respect to procurement and related 
matters. 

§ 801.200-2 Chiefs of the procuring 
services. Chiefs of the procuring serv¬ 
ices are responsible for the procurement 
of all supplies and services as provided 
in WD Circular 138, 1946. as amended, 
and as assigned on the procurement lists 
published by the Procurement Assign¬ 
ment Board. 

§ 801.201 Basic authority. Procedures 
governing the purchase of supplies or 
services by the Department are now 
based primarily upon sec. 1 <a) and <b) 
of the act of July 2, 1940 (Pub. 703, 76th 
Cong.), the First War Powers Act and 
E. O. 9001, Dec. 27. 1941. Parts 801 to 
811. inclusive, of this chapter, limit the 
exercise of that authority to procure¬ 
ment principles expressed in H. R. 1366, 
presently pending in the 80th Congress. 

§ 801.202 Delegation of authority. 

§ 801.202-1 Delegations of authority 
to chiefs of the procuring services. Ex¬ 
cept as otherwise specifically stated here¬ 
in, the chief of a procuring service is 
authorized to delegate further the powers 
conferred upon such chief by Parts 801 
to 811, inclusive, of this chapter, to any 
other officer or officers or officials as such 
chief may designate, with the power of 
redelegation. 

§ 801.202-2 Limitations upon dele¬ 
gated authority, (a) The authority to 
make contracts is subject to the proviso 
that “appropriated funds’* are available 
and adequate for the contemplated pro¬ 
curement. 

(b) No contract shall be entered into 
as a result of negotiation until the nec¬ 
essary determinations and findings with 
respect to the circumstances permitting 
negotiation and with respect to the use 
of a special type of contract have been 
made by the persons authorized and in 
the manner prescribed in Part 804 of 
this chapter. 


Part 802— Procurement Policies 

SUBPART A—GENERAL PROCEDURAL REQUIREMENT# 

Sec. 

802.100 Price policy. 

802.100- 1 In general. 

802.100- 2 Competitive bidding. 

802.101 Definitions. 

802.101- 1 Formal advertising. 

802.101- 2 Negotiation. 

802.102 Negotiated purchases. 

802.103 F. o. b. point. 

802.104 Purchases of surplus property. 


Sec. 

802.105 Small business concerns. 

802.106 Interbranch and Interdepart¬ 

mental purchases. 

802.107 Foreign purchases. 

802.108 Disqualified bidders. 

802.108- 1 Persons and firms disqualified. 

802.108- 2 Distribution of lists. 

802.108- 3 Procedure for placing bidders on 

confidential lists of bidders to 
whom awards will not be made. 

802.109 Reports of criminal conduct in 

connection with Department 
contracts. 

SUBPART B—CONSTRUCTION AND MAINTENANCE 

802.200 Definitions. 

802.200- 1 New construction. 

802.200- 2 Material alteration. 

802.200- 3 Maintenance work. 

802.201 Responsibility. 

802.202 Conduct of work. 

802.202- 1 Authorization. 

802.202- 2 Formal advertising to be used. 

SUBPART A—GENERAL PROCEDURAL 
REQUIREMENTS 

§ 802.100 Price policy. 

§ 802.100-1 In general. It is the ob¬ 
jective of the Government to secure its 
requirements with the least possible ex¬ 
pense. To this end it is the policy of the 
Department in the procurement of sup¬ 
plies to secure the lowest possible prices 
through competitive bidding from the 
greatest practicable number of qualified 
sources. 

§ 802.100-2 Competitive bidding. 
Competitive bidding will be on the basis 
of formal advertising, unless the pur¬ 
chase or contract is exempted from the 
requirements of advertising, in which 
event, where price competition exists. 
Informal quotations will be solicited 
from the greatest practicable number of 
qualified sources. 

§ 802.101 Definitions. 

§ 802.101-1 Formal advertising. The 
term “formal advertising” means the 
preparation of invitations for bids, the 
publication and distribution thereof to 
prospective bidders, public opening of 
sealed bids, and award to the lowest re¬ 
sponsible bidder, as contemplated by 
Part 803 of this chapter. 

§ 802.101-2 Negotiation. The term 
“negotiation” includes any method of 
contracting or purchasing except formal 
advertising, interbranch or interdepart¬ 
mental procurement. 

§ 802.102 Negotiated purchases. 
Procurement of supplies or services by 
negotiation is authorized only with re¬ 
spect to those categories enumerated in 
Part 804 of this chapter. 

§ 802.103 F. o. b. point. Where prac¬ 
ticable, all supplies will be purchased 
f. o. b. destination. 

§ 802.104 Purchases of surplus prop¬ 
erty. Supplies will be obtained from 
surplus disposal agencies, if available 
and if practicable. Care will be taken to 
avoid purchasing property, obtainable 
through disposal agencies, from com¬ 
mercial sources. 

§ 802.105 Small business concerns. 
In order to effectuate the declared policy 
of the Congress that a fair proportion of 
the total value of all purchases and con¬ 


tracts shall be placed with small busi¬ 
ness concerns, supplies and services shall, 
when not of manifest disadvantage to 
the Government, be procured in reason¬ 
ably small lots or amounts. 

§ 802.106 Interbranch and interde¬ 
partmental purchases. Interbranch and 
interdepartmental purchases shall be 
made under the applicable provisions of 
Part 810 of this chapter. 

§ 802.107 Foreign purchases. For¬ 
eign purchases shall be made only as 
prescribed in Part 811 of this chapter. 

§ 802.108 Disqualified bidders. 

§ 802.108-1 Persons and firms dis¬ 
qualified. Contracts shall not be placed 
with persons or firms who are on any 
of the following lists of disqualified bid¬ 
ders: (a) List of persons or firms found 
by Secretary of Labor to have breached 
or violated contractual representations 
and stipulations required by Walsh- 
Healey Act. published by the Comptrol¬ 
ler General; (b) List of persons and 
firms which have been held ineligible to 
be awarded contracts subject to Walsh - 
Healey Act under provisions of section 5 
of that act. published by Department of 
Labor; (c) List of persons and firms 
found by the Comptroller General to 
have violated the requirements of the 
Davis-Bacon Act. published by the 
Comptroller General; <d) Confidential 
List of Bidders to Whom Awards Will 
Not Be Made, published by The Adjutant 
General. 

§ 802.108-2 Distribution of lists. The 
Adjutant General will distribute to the 
procuring service lists of bidders de¬ 
barred by the Comptroller General by 
reason of violations of the Walsh-Healey 
Act or the Davis-Bacon Act and copies 
of the Confidential List of Bidders to 
Whom Awards Will Not Be Made. 

§ 802.108-3 Procedure for placing 
bidders on confidential lists of bidders to 
whom awards will not be made. The 
Adjutant General will place a bidder 
upon the confidential list of bidders to 
whom awards will not be made (a) when 
the Chief. Current Procurement Branch, 
Service, Supply and Procurement Divi¬ 
sion. General Staff. U. S. Army, deter¬ 
mines that the bidder has been guilty of 
fraud or attempted fraud against the De¬ 
partment, or (b) in any instance where 
the Chief, Current Procurement Branch, 
determines that the best interests of the 
Department require that contracts be 
not awarded to the bidder. In recom¬ 
mending that a bidder’s name be placed 
on the list, the chief of a procuring serv¬ 
ice will submit to the Chief, Current Pro¬ 
curement Branch, a full report of the 
specific instances of the bidder’s alleged 
dereliction, together with any available 
evidence relating to the contract con¬ 
cerned and the complaint against the 
bidder. 

§ 802.109 Reports of criminal con¬ 
duct in connection with Department 
contracts . (a) There has been estab¬ 

lished in the Criminal Division of the 
Department of Justice a War Frauds 
Unit, whose duty it is to take appropri¬ 
ate action as expeditiously as possible in 
all cases in which criminal conduct U 
believed to exist in connection with con- 
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tracts entered into by the Government 
with private commercial concerns and 
all other organizations in connection 
with the Department procurement ac¬ 
tivities. 

(b) The Secretary requires that a re¬ 
port be made to his office of instances of 
possible violation of any Federal crimi¬ 
nal statute in connection with Depart¬ 
ment contracts or related matters, ex¬ 
cept evidence of possible fraud involving 
contract termination, which is to be ad¬ 
ministered pursuant to WD Circular 351, 
1946, as amended. A report of such pos¬ 
sible violation should contain a full 
statement of the pertinent facts indi¬ 
cating criminal conduct. Such reports 
to the Secretary are to be transmitted 
through channels, in quadruplicate, to 
the Chief, Current Procurement Branch, 
SS&P Division. General Staff, U. S. 
Army. The Chief, Current Procurement 
Branch, will forward such reports, in 
triplicate, to the Office of the Assistant 
Judge Advocate General, Procurement 
Division, for coordination and appropri¬ 
ate action with the Office of The Inspec¬ 
tor General, and the Department of Jus¬ 
tice, on behalf of the Secretary. 

SUBPART B—CONSTRUCTION AND MAINTE¬ 
NANCE 

8 802.200 Definitions. 

$ 802.200-1 Nero construction. The 
term “new construction.” as used in 
Parts 801 to 811, inclusive, of this chap¬ 
ter, includes: 

(a) Design and initial erection or in¬ 
stallation of any building, structure, 
plant, ground facility, utility system, or 
other real property for the Department. 

(b) Material additions to or material 
alteration of any completed building, 
structure, plant, ground facility, utility 
system, or other real property. 

(c) Preparation of plans and esti¬ 
mates, budgeting and allocation of 
funds, issuance of directives, and pro¬ 
vision of necessary labor, material, 
equipment, supplies, and vehicles. 

§ 802.200-2 Material alteration. 
“Material alteration” is defined to mean 
additions to or alterations in public 
buildings, plants, or structures, involv¬ 
ing the new use of the buildings; con¬ 
version of barracks or quarters that 
changes their housing capacity; major 
changes in sewer, electric, gas, and steam 
systems involving technical operation; 
modification of plant capacity, includ¬ 
ing fuel-burning apparatus, and such 
changes as might weaken the structural 
strength of the building. 

5 802.200-3 Maintenance work. The 
term “maintenance work,” as used in 
Parts 801 to 811, inclusive, of this chap¬ 
ter, includes all maintenance and repair 
of buildings, and structures, and other 
real property which may be necessary to 
place or continue such facilities in good 
and usable condition, not to exceed the 
design standard shown on the real prop¬ 
erty record. It includes maintenance 
which is regular and recurring, and 
which is continuous in the sense that it 
is not terminable on the completion of a 
specific project. The term also includes 
the movement of machinery and instal¬ 
lation of equipment, and alteration work 


incident thereto, performed as an inci¬ 
dent of a supply contract. 

§ 802.201 Responsibility. The prepa¬ 
ration, review, and execution of new 
construction and maintenance will be in 
accordance with applicable Department 
construction policies. The Chief of En¬ 
gineers is charged with the application 
of such policies, including the determi¬ 
nation of military necessity for any con¬ 
struction requested by major elements 
of the Department which has not been 
included in construction programs, as 
authorized by Congress. 

§ 802.202 Conduct of work. 

§ 802.202-1 Authorization. All work 
authorized, including new work and 
modifications of work previously au¬ 
thorized, except that directed by theater 
of operations commanders under their 
emergency authority, will be authorized 
by formal directive issued by the Chief 
of Engineers. 

§ 802.202-2 Formal advertising to be 
used. Unless within the authorization 
set forth in Part 804 of this chapter, or 
unless authorized by law, all construction 
and maintenance contracts will be on a 
lump sum or unit price basis after formal 
advertising. 


Part 803 —Formal Advertising 

SUBPART A—INVITATIONS TOR BIDS 

Sec. 

803.100 Definitions. 

803.100- 1 Advertising. 

803.100- 2 Responsible bidders. 

803.100- 3 Lowest responsible bidder. 

803.100- 4 Regular dealer. 

803.101 Invitation for bids; preparation. 

803.101- 1 By whom Issued. 

803.101- 2 Information to be contained In 

invitations for bids. 

803.101- 3 Information and changes author¬ 

ized. 

803.101- 4 Amendments. 

803.102 Specifications. 

803.102- 1 In general. 

803.102- 2 Types of specifications. 

803.102- 3 Description in lieu of specifica¬ 

tions. 

803.102- 4 Use of tentative specifications. 

803.102- 5 Distribution of specifications. 

803.102- 6 Options permitted by specifica¬ 

tions. 

803.102- 7 Samples, cuts, catalog descrip¬ 

tions, etc. 

803.103 Distribution of invitations for 

bids. 

803.104 Offices of permanent record. 

803.105 Information to be furnished pros¬ 

pective bidders./ 

803.106 Assistance not to be rendered. 

803.107 Telegraphic bids and amend¬ 

ments. 

803.108 Modification or withdrawal of 

bids. 

803.109 Opening of bids. 

803.109- 1 Requirements. 

803.109- 2 Procedure. 

803.110 Abstract^ of bids. 

803.110- 1 When prepared. 

803.111 Rejection of bids. 

803.112 Waiver of irregularities in bids. 

803.113 Equal bids. 

803.114 Bids received after opening. 

803.115 Mistakes in bids. 

803.115- 1 Duty of contracting officer. 

803.115- 2 Report to Chief, Current Procure¬ 

ment Branch. 

803.115- 3 Failure to submit satisfactory 

evidence. 


8ec. 

803.115- 4 When emergency requires imme¬ 

diate action. 

803.116 Distribution of bids and ab¬ 
stracts. 

803.116- 1 Contracting officer. 

803.116- 2 Chief of procuring service. 

803.116- 3 General Accounting Office. 

803.116- 4 Current Procurement Branch. 

803.116- 5 Extra copies of bids. 


SUBPART B—AWARDS 

803.200 Aw f ards. 

803.200-1 Authority and procedures for 
making awards. 

803.201 Discounts. 

803.202 Correspondence and contact with 

bidders. 


SUBPART C—ADVERTISING IN NEWSPAPERS 

803.300 Publication of invitations for bids 
in newspapers. 

803.300- 1 Authority. 

803.300- 2 Requests for authority to place 

advertisements. 

803.300- 3 Preparation of advertisements. 

803.300- 4 Insertions and limitations there- 


803.300- 5 Rates. 

803.300- 6 Proof of publication. 

803.300- 7 Forms. 

803.300- 8 Use of forms. 

803.300- 9 Payment of accounts. 


SUBPART D-QUALIFIED PRODUCTS LIST 


803.400 

803.401 

803.401- 1 

803.401- 2 

803.401- 3 

803.401- 4 

803.401- 5 

803.401- 6 

803.402 

803.402- 1 

803.402- 2 

803.403 

803.404 

803.405 

803.405- 1 

803.405- 3 

803.406 


Quality control; necessity for 
Establishment of list. 

Definitions. 

Pre-circularizing all known man¬ 
ufacturers. 

Tests. 

Reports of tested products. 
Acceptance. 

Rejection. 

Formal advertising to be used. 
Effect of approval. 

Invitation for bids. 

Distribution of Qualified Prod¬ 
ucts List. 

Form of Qualified Products List. 
Withdrawal of approval. 
Subsequent determination. 
Notification of action taken. 

Use of Joint Army-Navy Qualified 
Products List. 


SUBPART E—BID AND ABSTRACT FORMS 


803.500 

803.500-1 


803.500- 2 

803.500- 3 


803.501 

803.501- 1 

803.501- 2 

803.501- 3 

803.501- 4 


803.501- 5 

803.501- 6 

803.501- 7 


803.502 

803.502-1 


Invitation for bid forms. 

WD Standard Procurement Form 
No. 101; Invitation for Bids 
(Supply). 

WD Standard Procurement Form 
No. 116; Invitation for Bids 
(Construction Contract). 

WD Form 106, approved 1 April 
1946 (Invitation, Bid and Ac¬ 
ceptance); 8hort Form Con¬ 
tract. 

Bid and Abstract of Bid Forms. 

Standard Government Instruc¬ 
tions to Bidders. 

WD Standard Procurement Form 
No. 117; Bid (Construction Con¬ 
tract ). 

WD Standard Procurement Form 
No. 102; Form of Bid (Supply 
Contract). 

WD Standard Procurement Form 
No. 1617; Plant and Equipment 
Schedule. 

WD Standard Procurement Form 
No. 1618; Unit Price Schedule. 

WD Form No. 14; Abstract of Bids. 

WD Forms Nos. 29 and 29a; Ab¬ 
stract of Bids (long form) and 
Insert. 

Award Forms. 

Statement and certificate of 
award (Standard Form No. 
1036). 
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SUBPART A —INVITATION FOR BIDS 

§ 803.100 Definitions. 

§ 803.100-1 Advertising. To adver- 
tise is to prepare invitations for bids on 
the prescribed forms, post them in pub¬ 
lic places, and distribute them to pros¬ 
pective bidders as required by Parts 801 
to 811. inclusive, of this chapter. In ad¬ 
dition, the essential details of such invi¬ 
tations for bids may be published in 
newspapers as indicated in Subpart C 
of this part. 

§ 803.100-2 Responsible bidders. A 
“responsible bidder” is one who (a) 
qualifies as such under laws and regula¬ 
tions governing the purchase of the sup¬ 
plies to be procured; (b) in bids for sup¬ 
plies or manufactured articles, is a man¬ 
ufacturer of or regular dealer in such 
supplies or manufactured articles; (c) 
is in position' to perform the contract; 
and (d) whose previous record for the 
faithful fulfillment of similar contract 
obligations does not justify the belief 
that he will fail to perform the contract 
in accordance with its terms. 

§ 803.100-3 Lowest responsible bid¬ 
der. The “lowest responsible bidder” is 
that responsible bidder whose bid, if ac¬ 
cepted, would be most advantageous to 
the Government, price and other factors 
considered. 

§ 803.100-4 Regular dealer. A “reg¬ 
ular dealer” is (a) an individual, firm or 
corporation regularly carrying a stock of 
the supplies bid upon, and w ? ho has a 
warehouse or shop from which sales are 
made to the public, or to the Govern¬ 
ment; or (b) a bona fide manufacturer’s 
agent regularly employed on a salary or 
commission basis by one or more manu¬ 
facturers of the supplies bid upon, with 
authority to bind such manufacturer or 
manufacturers to a contract, and who 
holds proper credentials which establish 
those facts. 

§ 803.101 Invitations for bids ; prepa¬ 
ration. 

§ 803.101-1 By whom issued. Invita¬ 
tions for bids will be issued by the con¬ 
tracting officer charged with the pro¬ 
curement of the supplies involved. 
When authorized by the contracting of¬ 
ficer. invitations may be issued by others, 
but in such cases the award shall be 
made ahd the contract shall be signed 
by the contracting officer. 

§ 803.101-2 Information to be con¬ 
tained in invitations for bids. Every in¬ 
vitation for bids will contain the follow¬ 
ing information: 

(a) An invitation number. Every in¬ 
vitation for bids will be assigned and will 
contain in the upper right-hand corner 
(unless otherwise provided for on printed 
forms) a number consisting of the sta¬ 
tion number of the office issuing it, if one 
has been assigned, followed by a dash, 
the last two numerals of the fiscal year 
in which the invitation is issued, a dash, 
and the serial number of the invitation. 
Only one series will be used under any 
one station number for any procuring 
service for each fiscal year, and the first 
invitation issued in each fiscal year will 
bear 1 as its serial number. A serial 
number once assigned to an invitation 


which has been distributed will not be 
used in the same fiscal year for any other 
invitation. Other numbers or letters 
may be prefixed to this number if such 
action is desired by the chief of a pro¬ 
curing service. Example, the first invi¬ 
tation for bids issued by Detroit Arsenal 
will be Ord-20-019-48-1. 

(b) The date of issue. 

(c) The name and address of the office 
to which bids will be sent. 

(d) The number of copies of bids 
which must be submitted. 

(e) The hour and date on which bids 
will be opened. 

(f) An itemized schedule showing: 

(1) Item numbers; 

(2) The kind, quantity and quality of 
the articles or the nature and extent of 
the services required (with, respect to 
quality, every item on an invitation for 
bids will refer to one of the specifications 
indicated in § 803.102-2 or will contain 
a description as provided in § 803.102-3); 

(3) The place, time and rate of delivery 
of articles or the place where the services 
are to be performed and the time allowed 
for their performance. 

(g) Kind of packing required, if any. 

(h) Conditions of inspection, where 
applicable. 

(i) Required provisions as to Federal, 
State and local taxes. 

(j) A statement of the alternates, if 
any, which will be considered in making 
awards. 

(k) The special conditions and re¬ 
quired provisions which will appear in 
any contract awarded as a result of the 
invitation for bids. 

(l) Where applicable, instructions for 
each bidder to indicate the location of the 
particular establishment or plant in 
which a contract will be performed, if 
awarded. 

§ 803.101-3 Information and changes 
authorized. Whenever applicable, the 
following additional information and 
changes are authorized in invitations for 
bids: 

(a) Discounts. If the discount provi¬ 
sions contained on the prescribed forms 
are not suitable, the following changes 
therein may be made: 

(1) The discount provision on W. D. 
Standard Procurement Form No. 102 
(Form of Bid (Supply Contract)) relat¬ 
ing to “10 calendar days,” “20 calendar 
days,” etc., may be deleted whenever it 
is definitely known that final acceptance 
cannot be accomplished, or that pay¬ 
ment cannot be effected, within the pe¬ 
riod of time from date of delivery. In 
order to take advantage of any discounts 
offered, this authority will be used spar¬ 
ingly. If, for example, commercial 
practice for a certain class of material 
is to use a 10-day discount period, the 
deletion will not be made. (See AR 35- 
6200.) 

(2> In special cases where a prolonged 
acceptance test is necessary, and the in¬ 
vitations or specifications set a limit¬ 
ing date for acceptance that is more 
than 20 days after date of delivery, the 
provision on W. D. Standard Procure¬ 
ment Form No. 102, or W. D. Form No. 
106 as to computation of discount time 
may be changed to read, as follows: 
“Time, in connection with the discount 


offered, will be computed from the limit¬ 
ing date set herein for final acceptance.” 
When this change is made, the limiting 
date for final acceptance must be stated 
in the invitation. 

(b* Bid bo?ids. Wheneyer it is in¬ 
tended to require that bid bonds with 
surety or sureties, or other security au¬ 
thorized by law and regulations in lieu 
of such surety or sureties shall accom¬ 
pany bids, that fact, the amount of the 
bid bond required and the periods to be 
allowed after the opening of bids for the 
execution of the contracts and bonds, 
will be stated in the invitation. The in¬ 
vitation will state also that if certified 
checks are deposited in lieu of bid bonds, 
such checks will be drawn to the order 
of the Treasurer of the United States. 

(c) Performance or payment bond. 
If performance and payment bonds or 
a performance bond only will be re¬ 
quired, a clause to that effect indicating 
the amounts or amount thereof will be 
included in the invitation. If no bond 
is to be required, the invitation will so 
state. 

(d> Work or supplies not readily pro¬ 
curable. When bids are invited for con¬ 
struction work or supplies which would 
not be readily procurable by negotiation 
in the event of the contractor’s default, 
the invitation for bids will contain the 
following statement: 

When not otherwise specified, the bidder 
must state the least number of calendar days 
(counting Sundays and holidays) after date 
of receipt of notice to proceed in which he 
will complete performance. In stating time, 
the bidder should make due allowance for 
probable difficulties which may be en¬ 
countered. 

(e) Liquidated damages. If liqui¬ 
dated damages are to be imposed for de¬ 
layed deliveries, a clause covering the 
conditions thereof including the amount 
to be assessed for each day performance 
is delayed beyond the time fixed for de¬ 
liveries or performance may be included 
in the invitation. 

When the invitation for bids states that 
time will be a material factor for the 
purpose of comparing bids, there will be 
added to each bid, other than the one 
offering to complete in the shortest time, 
an amount equal to the daily liquidated 
damages named in the invitation for 
bids multiplied by the number of cal¬ 
endar days that such bidders have named 
for performance of the work in excess of 
the days named by the bidder proposing 
to do the work in the shortest time. 

(f> Bids for partial quantities. Invi¬ 
tations for bids may provide that bids 
may be made for any part or all of the 
quantities of the item or items advertised 
therein. 

(g) Estimates received from Depart¬ 
ment manufacturing establishments in 
accordance with § 810.104-2 will be con¬ 
sidered as bids, for the purposes of this 
part. 

(h) When it is considered necesary, 
in the interest of the Government, to 
provide for an increase or decrease in 
the quantity specified in the invitation 
at the option of the Government, the 
maximum percentage of such increase 
or decrease shall be specified by the con¬ 
tracting officer in the invitation. Such 
percentage will only in rare cases exceed 
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25 percent and should not in any case 
exceed 50 percent. 

(i) Invitations for bids will, as a rule, 
allow 30 days to intervene between the 
date of issuance and the date of open¬ 
ing bids. A shorter period may be 
allowed, but no period of less than 10 
days will be designated, except in case of 
emergency. The existence of such emer¬ 
gency will be determined by the contract¬ 
ing officer. 

(j) When such emergency will not per¬ 
mit 10 days to intervene, the copy of the 
invitation furnished Current Procure¬ 
ment branch, SS&P Division, General 
Staff, U. S. Army, will bear on its face the 
following certificate and appropriate rea¬ 
sons signed by the contracting officer: 

I certify that the date shown hereon for 
the opening of bids cannot be a later date 
for the following reasons: 

§ 803.101-4 Amendments . Amend¬ 
ments, if issued, will refer to the number, 
date of issue, and opening date of the 
original invitation, will clearly indicate 
the nature of the changes made therein, 
and will be serially numbered as issued. 
For example, the first amendment would 
be “Arndt. 1.” 

$ 803.102 Specifications . 

§ 803.102-1 In general. Every item 
on an invitation for bids will refer to 
the applicable specifications or, in lieu 
thereof, will contain a description as 
indicated below. 

§ 803.102-1 Types of $pecificatio?is. 

(a) Federal specifications, (b) Joint 
Army-Navy specifications, (c) Army- 
Navy Aeronautical specifications, (d) 
United States Army specifications, (e) 
Air Force specifications, (f) Navy spec¬ 
ifications, (g) Tentative specifications, 
(h) Other authorized specifications. 
(See AR 850-25, which governs the prep¬ 
aration and adoption of specifications.) 

5 803.102-3 Description in lieu of 
specifications. If the article required is 
not covered by any specificaflons, and 
preparation of a tentative specification 
is considered not justified, a drawing or 
a description containing all of the essen¬ 
tial requirements to be met by the article 
will be used Instead. If, because of tech¬ 
nical or involved construction or other 
sufficient reasons such description can¬ 
not be made, the name of one or more 
makes of the article, including the words 
“or equal," will be specified so as not to 
limit competition to the particular makes 
named. This action is an expedient 
only, and not a normal procedure, and 
will not be taken in large purchases. 

§ 803.102-4 Use of tentative specifi¬ 
cations. Use of tentative specifications 
are approved for procurement purposes, 
as follows: 

(a) For research and development: 

(b) For the procurement of a limited 
quantity of an item for service test. The 
amount to be procured shall be recom¬ 
mended by the procuring service having 
cognizance, and approved by the Chief, 
Current Procurement Branch, SS&P Di¬ 
vision, General Staff, U. S. Army. In no 
case shall such procurement be approved 
if the quantity exceeds sufficient equip¬ 
ment for a small tactical unit. Other 
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types of material for service teste, such 
as non-combat equipment, shall be pro¬ 
cured in comparably small quantities; 

(c) For emergency and special pro¬ 
curement, which must have specific ap¬ 
proval of the Chief, Current Procure¬ 
ment Branch, SS&P Division, General 
Staff. U. S. Army; 

(d) For items other than end items; 

(e) When the tentative specifications 
to be used in procurement are actually in 
process of conversion to Joint Army- 
Navy or Federal specifications. 

§ 803.102-5 Distribution of specifica¬ 
tions. United States specifications will 
be distributed in accordance with AR 
850-25. A liberal attitude will be taken 
in complying with requests for specifi¬ 
cations from prospective bidders and 
possible manufacturers of Army supplies, 
whether for the purpose of broadening 
the peacetime market or for establishing 
new sources of supply in case of emer¬ 
gency. It is not practicable to supply 
complete files or copies of United States 
Army specifications to private or public 
reference files. When a request for 
United States Army specifications must 
be unfavorably considered, it may be 
found that Federal specifications will fill 
the need and the attention of applicants 
will be invited to the existence of the 
Federal Standard Stock Catalog, Section 
IV, Part 1 of which lists Federal specifi¬ 
cations, and the current issue of which 
can be bought from the Superintendent 
©f Documents, Government Printing 
Office, Washington 25, D. C. 

§ 803.102-6 Options permitted by 
specifications . Many adopted specifica¬ 
tions cover several grades or types and 
provide for several options in methods 
of inspections, etc. When such speci¬ 
fications are used in conformity with 
§ 803.102-2, the invitation will specifi¬ 
cally state the grade, type, or method of 
inspection, etc., on which bids are to be 
based. 

§ 803.102-7 Samples , cuts , catalog 
descriptions, etc . In special cases it may 
be necessary to require bidders to sub¬ 
mit samples, cute, catalog descriptions, 
etc., with their bids, but if a proper 
specification is available or an adequate 
description of the article is possible, 
such requirement will not be included 
unless necessary to a proper evaluation. 

§ 803.103 Distribution of invitations 
for bids . (a) Except as indicated in (b) 
below: 

(1) One copy of every invitation for 
bids and one copy of every amendment 
to an invitation for bids will be sent on 
the date issued directly to Current Pro¬ 
curement Branch, S. S. & P. Division, 
General Staff, U. S. Army. Letters of 
transmittal are not necessary. 

(2) Copies of the invitation will be 
distributed to principal manufacturers 
of or dealers in the supplies required or 
to those in position to render the services 
necessary. The extent of this distribu¬ 
tion will be determined by the contract¬ 
ing officer, but must be wide enough to 
assure real competition on all items, if 
competition Is obtainable. Each pro¬ 
curing service will maintain a current 
bidders' list containing the names and 


addresses of those persons or firms to 
whom invitations should be distributed. 
Periodically, those who habitually fail to 
submit bids after such distribution will 
be removed therefrom. Invitations will 
not be distributed to disqualified bidders 
referred to in § 802.108-1 of this chapter. 

(3) Chiefs of procuring services may 
direct such additional distribution as 
may be considered necessary. 

(b) See AR 380-5 for Instructions as 
to the distribution of top secret, secret, 
confidential, and restricted documents. 
In such cases, instead of the action in¬ 
dicated in paragraph (a) (1) of this sec¬ 
tion, a letter will be forwarded to the 
office named therein, in substance, as 
follows: This office has issued invitation 

for bids No__ dated__ 

bids to be opened on_, 

under Top Secret, Secret, Confidential, 
or Restricted Project No._ 

(3) See § 810.104-3 of this chapter for 
additional distribution in case of supplies 
which are capable of being manufac¬ 
tured in manufacturing establishments 
of the Department, 

§ 803.104 Offices of permanent rec¬ 
ord. The contracting office is the office 
of permanent reford for a copy of every 
invitation for bids issued and distributed 
by it and for every abstract of bids. The 
file copy of the invitation for bids should 
show the distribution which was made 
and the date thereof. 

§ 803.105 Information to be furnished 
prospective bidders, (a) Information 
in regard to supplies or services for 
which bids have been invited will be 
furnished on application to all potential 
bidders desiring it, except that informa¬ 
tion concerning classified projects will 
be furnished only as authorized in AR 
380-5. 

(b) The estimated cost of the supplies 
included in an invitation will not be fur¬ 
nished to prospective bidders nor will 
such information be shown on any copy 
of the Invitation. 

(c) Except for classified projects, 
prospective bidders will be permitted to 
examine the standard samples at the 
place where deposited, furnished with or 
allowed to examine plans and specifica¬ 
tions of all works upon which they de¬ 
sire to bid (a deposit may be required, 
if necessary), and furnished with any 
information needed to enable them to act 
understanding^. 

§ 803.106 Assistance not to be ren¬ 
dered. No person employed by or serv¬ 
ing with the Department will render as¬ 
sistance to bidders in the preparation of 
bids. 

§ 803.107 Telegraphic bids and 
amendments. Unless specifically author¬ 
ized in the invitation for bids, telegraphic 
bids will not be considered, but modifica¬ 
tions by telegraph of bids already sub¬ 
mitted will be considered if received prior 
to the hour for opening. 

§ 803.108 Modification or withdrawal 
of bids . There is no authority to permit 
a bidder to modify or withdraw his bid 
after the time set for opening as provided 
in the Invitation, which time will not be 
delayed on account of such a request. 
Any such request by a bidder will be for- 
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warded to the chief of the procuring 
service concerned. If a bidder to whom 
an award is made refuses to enter into a 
contract, the contract will be offered to 
the next lowest responsible bidder and a 
report of the matter made to the chief of 
the procuring service concerned. 

§ 803.109 Opening of bids. 

5 803.109-1 Requirements. Whenever 
proposals for supplies have been solicited, 
the parties responding to such solicita¬ 
tions shall be duly notified of the time 
and place of opening the bids and be 
permitted to be present, either in person 
or by a representative, and a record of 
each bid shall then and there be made. 

§ 803.109-2 Procedure, (a) All aids 
received prior to the time of opening 
will be kept secure and unopened. 

(b) The officer whose duty it is to open 
them will decide when the specified time 
has arrived, and will then personally and 
publicly open all bids received and read 
them aloud to the bidders present. 

(c) He will also personally number one 
copy of each bid received, serially, in the 
order in which the bids were read, and 
will retain these numbered copies in his 
personal possession until the accuracy of 
the abstract of bids has been verified. 

(d) The procedure described in para¬ 
graphs (b) and (c) of this section may be 
delegated to an assistant. Provided , That 
the contracting officer retains full re¬ 
sponsibility for the actions of his sub¬ 
ordinate. 

(e) Pertinent questions asked at the 
opening will be fully answered, and the 
examination of bids by properly inter¬ 
ested persons will be permitted, provided 
the bids remain at all times in the per¬ 
sonal possession of the officer opening 
the bids or his superiors, and provided 
such action does not unduly interfere 
with the conduct of Government busi¬ 
ness. See AR 380-5 for instructions gov¬ 
erning classified projects. 

§ 803.110 Abstracts of bids. 

§ 803.110-1 When prepared. For 
every invitation for bids, an abstract of 
bids form will be prepared as soon as 
practicable after the bids have been 
opened or as soon as it is decided to can¬ 
cel the invitation before opening bids. 
The most suitable of the forms will be 
used for this purpose and the instructions 
thereon will be followed unless they are 
in conflict with Parts 801 to 811, inclu¬ 
sive, of this chapter. Since the copy of 
the abstract furnished to the Current 
Procurement Branch, SS&P Division, 
General Staff. U. S. Army, is exhibited to 
the public, care will be exercised in mak¬ 
ing the entries on that copy. Informa¬ 
tion such as debarment, irresponsibility, 
or apparent collusion of bidders, which 
might embarrass the Department, if pub¬ 
licized, will always be entered on a sep¬ 
arate paper which may be detached in 
that office. 

§ 803.111 Rejection of bids—(a) Re- 
jections authorized to be made by the 
contracting officer „ The lowest bid as to 
price may be rejected by the contracting 
officer if: 

(1) The bid is not responsive. 1. does 
not comply with all of the essential con¬ 
ditions of the invitations for bids. 
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(2) The price is unreasonable, or, In 
the opinion of the contracting officer, has 
not been independently arrived at in open 
competition. All rejections of bids under 
this subparagraph will be reported 
through channels to the Chief, Current 
Procurement Branch, SS&P Division, 
General Staff, U. S. Army. 

(3) The bidder is at the time a dis¬ 
qualified bidder. 

(41 No guaranty has been required and 
the bidder is unable to furnish satisfac¬ 
tory evidence that he possesses the req¬ 
uisite experience, facilities, technical 
organization, and financial responsibility 
to perform his contract satisfactorily in 
accordance with the terms thereof. 

(b) Rejections requiring authority of 
the chief of the procuring service. (1) 
Except as provided in paragraph (a) 
of this section, a low bid will not be 
rejected without the authority of the 
chief of the procuring service concerned. 

(2) When the lowest bid is from a firm 
which is not a manufacturer or regular 
dealer and it is considered desirable to 
reject such bid, request will be made to 
the chief of the procuring service con¬ 
cerned for authority to reject this bid 
and to authorize the award to the next 
lowest bidder. In forwarding such re¬ 
quests. contracting officers will be careful 
to verify all statements contained therein 
which are given as the basis for rejection, 
in order that there may be no just cause 
for complaint. 

§ 803.112 Waiver of irregularities in 
bids. Minor irregularities in bids should 
be waived when it is in the interest of the 
United States to do so. Examples of 
minor irregularities which may be ad¬ 
justed by the procuring services are: (a) 
Failure to furnish bid bond with bid (14 
Comp. Gen. 59); (b) obvious error in 
placing decimal point (17 Comp. Gen. 
339 >; (c) obvious discount errors, e. g., 
1 percent 10 days, 2 percent 20 days, 
5 percent 30 days (17 Comp. Gen. 493); 
and (d) erroneous quotation of a lower 
price f. o. b. destination than f. o. b. fac¬ 
tory (transposition of bid price) (16 
Comp. Gen. 999). 

§ 803.113 Equal bids, (a) When two 
or more bids are equal in all respects, 
i. e., as to price, cost of transportation, 
cash discounts, etc., and it is in the inter¬ 
est of the Government, award will be 
made by lot. 

(b) Under the conditions stated in 
paragraph (a) of this section, and when 
liquidated damages are provided, award 
will be made to the bidder offering the 
earliest performance. 

(c) Under the conditions stated in 
paragraph (a) of this section, and when 
the bidders have been requested in* the 
invitation to state the time within which 
performance will be completed, but no 
liquidated damages are provided, award 
may be made to the bidder offering the 
earliest performance or by lot, as the 
Interest of the Government may dictate. 

(d) When award is made by lot and the 
information available shows that the 
product of a particular manufacturer is 
offered by more than one bidder, a pre¬ 
liminary drawing by lot will be made to 
ascertain which of the bids will represent 
that manufacturer in the final drawing 
to determine the award. 
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(e) As a result of the preliminary draw¬ 
ing, the field of the bidders for the final 
drawing is narrowed to one bidder only 
on the product of each manufacturer. 
This bidder may be the manufacturer 
himself or one of the other bidders offer¬ 
ing his product, depending upon the re¬ 
sults of the preliminary drawing. 

(f) In the final drawing there will be 
included with the names of the bidders 
drawn in the preliminary drawing the 
names of any other bidders whose prod¬ 
uct is offered only by the one bidder. 

§ 803.114 Bids received after opening. 
(a) A bid received in the mail after the 
time fixed for opening, but before award 
is made, will be considered only when it is 
shown to the satisfaction of the officer 
authorized to make the award that the 
nonarrival on time was due solely to delay 
in the mails for which the bidder was not 
responsible. 

(b) A record will be made of the exact 
hour of mailing as shown by the cancel¬ 
lation stamp on ali bids received after the 
time set for opening. This record will be 
filed in the office of the contracting officer 
with other papers pertaining to the 
purchase. 

§ 803.115 Mistakes in bids. 

§ 803.115-1 Duty of contracting offi¬ 
cer . While it is the prime responsibility 
of bidders to prepare their bids carefully, 
nevertheless, a duty is imposed on con¬ 
tracting officers, after the opening of bids, 
to examine the same with a view to dis¬ 
covering what may appear to be errors 
therein. In cases of obvious errors, or 
where reasonable doubt exists on the 
part of the contracting officer as to 
whether a mistake in bid has been made, 
it is his duty to obtain from the bidder 
a verification of bid. and if a mistake 
is alleged, process the case as set forth 
below. Such examination and verifica¬ 
tion, and in case of alleged error, the 
securing of a statement from the con¬ 
tractor as to the alleged error, should 
be done before any award is made, if 
practicable. 

§ 803.115-2 Report to Chief, Current 
Procurement Branch, (a) When a bid¬ 
der alleges a mistake in his bid which 
may affect an award to be made, the con¬ 
tracting officer will immediately forward 
the matter, by the most expeditious 
means available, directly to the Chief, 
Current Procurement Branch, SS&P Di¬ 
vision, General Staff, U. S. Army. The 
following papers will be forwarded. 

(1) A copy of invitation for bids. 

(2) An abstract of bids received. 

(3) A copy of the bid wherein the mis¬ 
take is alleged to have been made. 

(4) A statement from the bidder, to¬ 
gether with work sheets or other data 
used in preparing the bid, and such ad¬ 
ditional supporting data as the bidder 
may desire to furnish, setting forth the 
complete facts on which the allegation of 
mistake is based, and requesting definite 
relief, such as withdrawal of bid, change 
in bid, price, etc. It is important that 
the bidder ask for definite relief and not 
merely allege the mistake and/or ask for 
some general measure of relief. 

(5) A statement from the contracting 
officer showing the date when notice of 
the alleged mistake was received, and 






7676 


RULES AND REGULATIONS 


any additional Information he may have 
as to the alleged mistake, together with 
hts recommendations in the premises. 

(b) In cases where a time element 
is involved with respfect to the necessity 
of immediate purchase, limited time al¬ 
lowed for acceptance of other bids, or 
other circumstances requiring such 
prompt action as to preclude the pre¬ 
sentation of the matter by mail, as con¬ 
templated in paragraph (a) of this sec¬ 
tion, contracting officers will use tele¬ 
graphic, telephonic, or radio means, fur¬ 
nishing so far as possible in the state¬ 
ment of the case the information pre¬ 
scribed in paragraph fa) of this section. 

(c) Reports of all actions taken and 
copies of all papers forwarded to the 
Chief. Current Procurement Branch, 
will be forwarded to the chief of the pro¬ 
curing service concerned. 

§ 803.115-3 Failure to submit satis¬ 
factory evidence . (a) When a low bid 

is received, which, when compared with 
other bids, does not show clearly that a 
bona fide mistake in the amount of such 
bid has been made, but the low bidder 
alleges a mistake yet fails to furnish 
the contracting officer with satisfactory 
evidence to support the mistake claimed, 
the contracting officer may, if time does 
not permit action under § 803.115-2, ac-* 
cept the bid as submitted and inform the 
bidder that he must perform under the 
tender and that failure to perform will 
result in a purchase against the bidder. 
In the event time permits such action, 
such cases will be presented to the Chief, 
Current Procurement Branch, as pro¬ 
vided in §803.115-2. 

(b) Upon receipt of the foregoing pa¬ 
pers, instructions will be issued directly 
to the contracting officer. Where 
deemed necessary and advisable by the 
Chief, Current Procurement Branch, in¬ 
dividual cases, prior to the issuance of 
instructions, will be referred (through 
the Chief of Finance) to the Comptroller 
General for decision. In no case will 
the contracting officer request a decision 
of the Comptroller General or prepare 
draft of letter for submission to that of¬ 
ficial. 

(c) The contracting officer will fur¬ 
nish a copy of such resulting instructions 
as he may receive in the premises, or 
copy of the decision of the Comptroller 
General, if any, to the disbursing officer 
making payments under the contract, in 
order that such instructions or decisions 
may be used by the disbursing officer in 
support of any payment made by him. 

§ 803.115-4 When emergency requires 
immediate action, (a) When the prices 
as entered on the bid are the lowest re¬ 
ceived, but as clearly intended are not 
the lowest received, and where there is 
either an emergency requiring that the 
contract be awarded immediately, or 
circumstances (such as the limited time 
allowed for acceptance of the erroneous 
bid or of the next low bid) which do not 
permit of sufficient delay to submit the 
case to the Chief, Current Procurement 
Branch, as set forth in § 803.115-2, such 
bid will be entered on the abstract of 
bids at the prices bid, and award will be 
made to the bidder who is the lowest. In 
the event that the bid is awarded to the 


bidder who alleges a mistake in his bid, 
he will be advised that he must perform 
under the tender and that failure to so 
perform will result in a purchase against 
the bidder. In such case, the bidder will 
also be advised that after performance 
at the bid price, claim may be filed by 
him with the General Accounting Office 
for any increased amount to which he 
may feel entitled, due to said alleged 
mistake. 

(b) When the prices as entered on the 
bid are not the lowest received, but as 
clearly intended are the lowest received, 
and there is either an emergency requir¬ 
ing that the contract be awarded imme¬ 
diately, or circumstances (such as the 
limited time allowed for acceptance of 
the erroneous bid or of the next low bid) 
which do not permit of sufficient delay 
to submit the case to the Chief. Current 
Procurement Branch, if there is no room 
for doubt as to the price intended in the 
bid in which the mistake occurred, such 
bid will be entered on the abstract of bids 
at the prices clearly intended and the 
award will be made in the usual manner. 
A statement of the pertinent facts and 
supporting evidence, together with rea¬ 
sons for receiving the intended bid and 
making the award accordingly or the 
reason for refusing to accept the bid in¬ 
tended as alleged by the bidder, will be 
attached to and accompany the abstract 
of bids. 

§ 803.116 Distribution of bids and ab¬ 
stracts. 

§ 803.116-1 Contracting officer, (a) 
The original of all rejected bids and a 
copy of the abstract of bids wil be re¬ 
tained by the contracting officer. 

(b) The original of the accepted bid 
will be attached to the signed number of 
the contract or purchase order intended 
for the General Accounting Office. 

§ 803.116-2 Chief of procuring serv¬ 
ice. Abstracts and/or copies of bids will 
be forwarded to the chief of the procur¬ 
ing service concerned only when specifi¬ 
cally directed by him or when required 
by the regulations of the procuring 
service. 

§ 803.116-3 General Accounting Of¬ 
fice. (a) Where the lowest bid as to 
price is accepted, i. e., where the lowest 
bidder is determined from the price 
alone, no offsetting or equalizing ele¬ 
ments being for consideration, and when 
a certificate (on reverse of Standard 
Form No. 1034, or Standard Form No. 
1036, as the case may be) to that effeci 
is furnished by a responsible adminis¬ 
trative officer having personal knowledge 
of the facts, neither the rejected bids nor 
an abstract of the bids need be for¬ 
warded to the General Accounting Of¬ 
fice with the contract. When the ab¬ 
stract of bids is not furnished to that 
office, the items accepted on any par¬ 
ticular bid will be indicated on the origi¬ 
nal number of the bfd which is to be fur¬ 
nished to that office. 

(b) In all cases where other than the 
lowest bid as to price is accepted, there 
will be furnished the General Account¬ 
ing Office on Standard Form No. 1036 
(Statement and Certificate of Award) a 
detailed statement giving in full the rea¬ 


sons for the acceptance thereof, together 
with an abstract of all bids lower than 
the one accepted. 

(c) All rejected bids will be retained 
by the contracting officer and kept avail¬ 
able for inspection by duly authorized 
representatives of the General Account¬ 
ing Office, and will be forwarded to the 
latter office upon request therefor when 
required in Individual cases. 

§ 803.116-4 Current Procurement 
Branch. Within three days after bids 
have been opened and final action taken 
thereon, or after it is decided to cancel 
the invitation before opening of bids, a 
copy of the abstract of bids will be mailed 
to the Current Procurement Branch, 
SS&P Division, General Staff, U. s! 
Army. 

§ 803.116-5 Extra copies of bids, (a) 
Signed copies of bids not needed to com¬ 
ply with the foregoing requirements may 
be destroyed. 

(b) If all bids are rejected, all but one 
original number of each bid may be de¬ 
stroyed. 

SUBPART B—AWARDS 

§ 803.200 Awards. The award will be 
made to the. lowest responsible bidder 
complying with the conditions of the in¬ 
vitation for bids, provided his bid is rea¬ 
sonable, it is to the interest of the United 
States to accept it, and otherwise com¬ 
plies with Parts 801 to 811, inclusive, of 
this chapter. 

§ 803.200-1 Authority a?id procedures 
for making awards, (a) When a con¬ 
tracting officer has invited and received 
bids, he will, subject to such further ap¬ 
proval as may be required, make the 
award and execute the necessary papers, 
unless all bids are rejected. 

(b) When bids are received by an of¬ 
ficer not authorized to make the award, 
the bids and the abstracts of bids will 
be forwarded to the officer authorized to 
make the award, with the recommenda¬ 
tions of the officer receiving the bids and 
of intermediate authorities as to the 
bidder to whom the award should be 
made. 

§ 803.201 Discounts, (a) In deter¬ 
mining which of several bids received is 
the lowest, any discount offered will be 
deducted from the bid price under the 
assumption that the discount will be ob¬ 
tained, unless it is known with reason¬ 
able certainty that the Government can¬ 
not take advantage of the discount 
within the time specified. 

(b) If, when the bids are opened, facts 
become known which render it necessary 
to disregard a discount, a full statement 
of the facts and circumstances and of 
the reasons for the action taken will be 
entered upon the abstract of bids. Pro¬ 
vided. That such bid would have been the 
lowest bid received if the discount offered 
w f ere taken. 

§ 803.202 Correspondence and con¬ 
tact with bidders. «a) All contracting 
officers are charged with the responsi¬ 
bility of making every possible effort to 
furnish legitimate information to bid¬ 
ders, to make complete response to their 
proper questions, and to explain the ac¬ 
tion which has been taken by the De- 
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partment. If it is found impossible to 
do so, a complete report of the matter 
will be forwarded to higher authority so 
that if bidders apply thereto also, prompt 
action can be taken by it, 

(b> Furnishing of information as to 
awards made. (1) Contracting officers 
will furnish to any bidder or his repre¬ 
sentative the names of the successful 
bidders and the prices at which awards 
were made on items on which the in¬ 
quirer submitted bids. Provided. That the 
number of items and bidders is reason¬ 
able and that furnishing such informa¬ 
tion would not interfere with the work 
of the office. 

(2) If a written request is received 
from an inquirer who is not a bidder or 
representative of a bidder, and the re¬ 
quest is for a reasonable number of items, 
the contracting officer may furnish the 
names of the successful bidders and the 
prices at which awards were made. 

(3) In cases where requests require a 
large amount of work, the inquirer 
should be informed that a copy of the 
abstract of bids is on file in the office of 
the contracting officer and in the office 
of the Current Procurement Branch, 
SS&P Division. General Staff, U. S. Army, 
where it may be seen by a representative 
of his office, if he wishes to call. 

(4) The foregoing procedure is not in¬ 
tended to apply to requests for general 
information as to purchases made over 
extended periods of time, such as one for 
information as to the number of shoes 
purchased during a year and the prices 
paid therefor. 

(c) Notice of protest against award. 
Notice will be given promptly to all 
bidders affected thereby of any protest or 
objection against the awarding of a con¬ 
tract to any particular bidder, in order 
that, if the parties interested so desire, 
they may take action in their own behalf 
before further steps are taken in the 
matter of awarding the contract. 

(d) When all bids are rejected. When 
it has been decided to reject all bids and 
the lowest bid received is in excess of 
$25,000 the contracting officer will, if 
otherwise expedient, inform each bidder 
of the fact that all bids have been re¬ 
jected and the reason for such action. 

ST7BPART C—ADVERTISING IN NEWSPAPERS 

§ 803.300 Publication of invitations 
for bids in newspapers. The publication 
of essential details of invitations for bids 
in newspapers may be authorized, as in¬ 
dicated below, when this is necesasry in 
order to seoure effective competition, or 
in view of the quantity, character or 
value of the supplies or services to be 
procured, and if time will permit. 

§ 803.300-1 Authority, (a) Author¬ 
ity to authorize the publication of adver¬ 
tisements, notices or proposals has been 
delegated by the Secretary to: 

(1) Under Secretary of the Army. 

(2) Each Assistant Secretary of the 
Army. 

(3) Mr. Edwin W. Pauley. Special As¬ 
sistant to the Secretary of the Army. 

(4) Director, SS&P Division, GSUSA. 

(5) Chief, Current Procurement 
Branch. SS&P Division, GSUSA. 

(6) Commanding General. Armies. Z. 
I., for recruiting purposes only. 
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(7) Director. Procurement and Ac¬ 
counting Division, OS A. 

(8) Division Engineers, for civil works 
and construction only. 

Such delegated authority shall not be 
redelegated. 

(b) No advertisement, notice or pro¬ 
posal shall be published in any news¬ 
paper except in pursuance of written au¬ 
thority for such publication from the 
Secretary of the Army or the appropriate 
official named above, and no bill for any 
such advertising or publication shall be 
paid unless there be presented, with such 
bill, a copy of such written authority. 

(c) All authority to advertise shall be 
granted to the office concerned, not to 
the officer. 

§ 803.300-2 Requests for authority to 
place advertisements, (a) Requests for 
authority to place advertisements in 
newspapers will be made upon WD AGO 
Form No. 192 (Request for Authority to 
Advertise), in accordance with instruct 
tions set forth in § 803.300-8 (a), except 
in case of emergency, the nature of which 
will be stated in the request, authority 
to advertise may be requested directly by 
telegraph to the proper official, who will, 
in such cases, secure the necessary co¬ 
ordination with others concerned. 

(b) In making application for author¬ 
ity to advertise, those newspapers in 
which it is deemed advantageous to ad¬ 
vertise, will be specified. Due economy 
will be observed, both as to the number 
of newspapers and the number of inser¬ 
tions, whether advertising under special 
or general authority, no greater num¬ 
ber being used in any case than may be 
necessary to give proper and sufficient 
public notice. 

(1) Special authority authorizes the 
publication of a given advertisement a 
specified number of times in a designated 
newspaper or newspapers. 

(2) General authority authorizes the 
publication during a fiscal year, as desig¬ 
nated, of such advertisements for pro¬ 
posals as may be required by the duties 
of officers engaged in making frequent 
purchases or contracts. 

(c) In all cases, authority to advertise 
must t>e secured in advance. Such au¬ 
thority will not be granted retroactively. 

§ 803.300-3 Preparation of advertise¬ 
ments. (a) Except as provided in para¬ 
graph (b) of this section, all advertise¬ 
ments will be solid line, a sample of 
which, set up in accordance with the 
usual Government requirements, is 
shown on Standard Form No. 1143. Ad¬ 
vertising Order (replacing Standard 
Form No. 1053). 

(b) When advertising to be set other 
than solid is authorized, care should be 
exercised to insure that the specifications 
are definite, clear, and specific since no 
allowance will be made for paragraphing 
or for display or leaded or prominent 
headings, unless specifically ordered, or 
for additional space required by the use 
of type other than that specified in the 
sworn statement of advertising rates on 
file in the General Accounting Office. 
Specifications for advertising other than 
solid will accompany the advertisement 
copy submitted to the publisher with the 
advertising order, and copies of both 
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documents will be transmitted to the 
General Accounting Office with the 
voucher. 

(c) Any unnecessary expense to the 
Government resulting from failure to ob¬ 
serve the requirements of this paragraph 
may be made a charge against the pay 
of the officer responsible therefor. 

§ 803.300-4 Insertions and limitations 
thereon, (a) Ordinarily advertisements 
will be given six insertions in daily or 
four in weekly papers. When more than 
10 days are to intervene between the 
date of the first publication and the date 
of opening of bids, those in the daily 
newspaper inviting bids will at once be 
given four consecutive insertions and im¬ 
mediately before the date of opening, two 
consecutive insertions. In construction 
projects, such insertions will be placed in 
sufficient time prior to the date of open¬ 
ing to allow interested bidders to secure 
plans and specifications and prepare bids. 
In case of emergency, advertisements 
may be given one or more insertions, as 
time and circumstances permit. 

(b) No officer will authorize the pub¬ 
lication of an advertisement beyond the 
morning of the day on which the open¬ 
ing of bids is to occur, and no payments 
will be made for continuing such publi¬ 
cation beyond the period authorized. 

§ 803.300-5 Rates, (a) Advertising 
may be paid for at a price not to ex¬ 
ceed the commercial rates charged to 
private individuals, with the usual dis¬ 
counts. 

(b) Rates to be paid will be ascer¬ 
tained from sworn statements of com¬ 
mercial rates furnished by the proprie¬ 
tors, publishers or authorized represent¬ 
atives of the newspapers or other pub¬ 
lications in which Government adver¬ 
tisements are to be placed as specified 
in §803.300-8 (b). 

(c) All advertising in newspapers, 
however, shall be audited and paid at 
rates not higher than those charged the 
general public; but lower prices may be 
secured whenever the public interest re¬ 
quires it. 

§ 803.300-8 Proof of publication, (a) 
Every account for official advertising 
rendered should be accompanied by a 
copy of each issue of the publication in 
which the advertisement appeared. If 
copies of the publication are not avail¬ 
able, however, it will be satisfactory if 
an affidavit of publication is furnished 
in li§u thereof. 

(b) Copies of newspapers or affidavits 
in lieu thereof submitted as proof of pub¬ 
lication will not be attached to the origi¬ 
nal voucher, but will be attached to the 
duplicate voucher and retained in the 
disbursing office files until settlement of 
the disbursing officer’s account has been 
effected by the General Accounting Of¬ 
fice. 

(c) The provisions of this section shall 
not be construed to preclude the attach¬ 
ing of the tear sheet to the Public Vouch¬ 
er for Advertising (Standard Form No. 
1144), in the designated place. 

§ 803.300-7 Forms—( a) WD AGO 
Forms. WD AGO Form No. 192. Request 
for Authority to Advertise, will replace 
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War Department Form No. 1, and will 
be used in lieu thereof. 

(b) Standard forms. (1) The follow¬ 
ing Standard Forms for Government ad¬ 
vertising are hereby prescribed and pub¬ 
lished for general use. in lieu of all other 
form of like character previously used 
for this purpose: 

Standard Form No. 1142, Statement of Ad¬ 
vertising Rates—Original. 

Standard Form No. 1142a, Statement of 
Advertising Rates—Memorandum. 

Standard Form No. 1143, Advertising Or¬ 
der—Original. 

Standard Form No. 1143a, Advertising Or¬ 
der—Memorandum. 

Standard Form No. 1144, Public Voucher 
for Advertising—Original. 

Standard Form No. 1144a, Public Voucher 
for Advertising—Memorandum. 

<2-) The Comptroller General has di¬ 
rected that, in the interest of economy, 
the present supply of unused Standard 
Forms Nos. 1052. 1053, 1054 and 1954a on 
hand and at the Government Printing 
Office will be used, until exhausted. 

(c) The above forms will be requisi¬ 
tioned as’prescribedln AH 310-200. 

§ 803.300-8 Use of forms —(a) Re¬ 
quest for Authority to Advertise. WD 
AGO Form No. 192, Request for Author¬ 
ity to Advertise, will be used in making 
application for authority to advertise in¬ 
vitations for bids. It will be prepared 
in triplicate and forwarded through 
channels to the appropriate official, to 
whom authority has been delegated by 
the Secretary to authorize such adver¬ 
tising. 

(1) The original of the Authority to 
Advertise must be filed with the first 
voucher making payment thereunder. A 
copy will be filed with the duplicate 
voucher. 

(2) Reference to the Authority to Ad¬ 
vertise will be made, in the space pro¬ 
vided for that purpose, on all subsequent 
advertising orders placed during the pe¬ 
riod embraced in the authorization. 

(b) Statement of advertising rates. 

(1) Sworn statements of commercial ad¬ 
vertising rates, rendered on Standard 
Form No. 1142, and two memorandums 
therefor, Standard Form No. 1142a, must 
be furnished by the proprietors, publish¬ 
ers or authorized representatives of 
newspapers or other publications in 
which Government advertisements are 
placed, and the rates so furnished shall' 
govern the amount to be paid. 

(2) Sworn statements of commercial 
advertising rates need not be renewed 
until rates are changed, or unless spe¬ 
cially required. 

(3) The original statement of advertis¬ 
ing rates must support the first voucher 
(Standard Form No. 1144) paid to the 
publisher for advertising under those 
rates. Of the two memorandum copies, 
one will be filed with the duplicate 
voucher (Standard Form No. 1144a) and 
the remaining memorandum copy re¬ 
tained in the files of the office which 
placed the advertisement, for reference 
in certification of rates for subsequent 
vouchers. 

(c) Advertising order . Standard 
Form No. 1143 and memorandum there¬ 
for, Standard Form No. 1143a, are the 
forms used to place advertisement with 


the publishers. The qualifications set 
forth in § 803.300-3, with reference to 
the composition of advertising copy, 
should be noted in connection with the 
preparation of this form. 

(d) Public Voucher for Advertising. 

(1) The Public Voucher for Advertising, 
Standard Form No. 1144, and memoran¬ 
dum therefor, Standard Form No. 1144a, 
will be used by publishers to bill their 
charges against the Department for ad¬ 
vertising published in accordance with 
the advertising order. Standard Form No. 
1143. 

(2) The original voucher for advertis¬ 
ing, Standard Form No. 1144, is printed 
on the reverse of the original advertising 
order. Standard Form No. 1143. The 
memorandum voucher for advertising. 
Standard Form No. 1144a, is printed on 
the reverse of the memorandum adver¬ 
tising order, Standard Form No. 1143a. 
In no case will separate instruments be 
used for the ordering of advertising and 
the payment therefor. 

(3) In connection with the use of this 
form, instructions as set forth in § 803.- 
300-6 should be followed. 

§ 803.300-9 Payment of accounts . 
Upon receipt of Standard Forms Nos. 
1144 and 1144a, supported by proof of 
publication, rendered by a publisher, the 
office placing the advertisement will as¬ 
semble and attach necessary supporting 
documents as circumstances dictate, cer¬ 
tifying to the second certificate on the 
original Standard Form No. 1144, and 
submit the account in duplicate to the 
local Finance Officer for prompt payment 
to the publisher. \ 

SUBPART D—QUALIFIED PRODUCTS LIST 

8 803.400 Quality control ; necessity 
for. In those instances where it has been 
shown to be necessary in the light of 
existing performance requirements to 
obtain products of requisite guality, the 
chiefs of the procuring services will 
establish and maintain a list of such 
products, tested and approved by means 
of appropriate qualification tests for use 
by all procuring services. 

§ 803.401 Establishment of list. 

§ 803.401-1 Definitions —(a) Qualified 
products. Products which have been 
subjected to qualification test by a pro¬ 
curing service and approved by the pro¬ 
curing service for use by the Department. 

(b) Qualification tests. Those tests 
conducted by or under the direct super¬ 
vision of a procuring service to determine 
whether or not the material concerned 
meets performance requirements and is 
suitable for use by the Department. 

(c) Product. Any and all types of sup¬ 
plies submitted for qualification test. 

8 803.401-2 Pre-circularizlng all 
known manufacturers. In order to afford 
all known manufacturers an opportunity 
to submit products of the general type 
desired for qualification tests, the pro¬ 
curing service concerned, upon determin¬ 
ing those products to be included in the 
list of qualified products, will circularize 
the entire industry affected with a state¬ 
ment of the policy governing procure¬ 
ment of the product desired. Such 
statement of policy will Include the fol¬ 
lowing: 


(a) Fact that publication of said policy 
Is made in order to afford all prospective 
sources of supply an opportunity of com¬ 
plying with terms thereof, if desired. 

(b) Notification that future requests 
for bids on subject products will include 
this policy, and that in making such 
future awards, consideration will be given 
only to such manufacturers as have com¬ 
plied with the requirements set forth in 
the announced policy. 

(c) Request that the manufacturer 
make written application for qualifica¬ 
tion test if he is interested and desirous 
of qualifying under terms of said policy. 

§ 803.401—3 Tests. The procuring 
service concerned will be responsible for 
authorization of tests, designation of the 
time and place of testing, general con¬ 
ditions of the tests, review of the test 
data, furnishing of necessary informa¬ 
tion to the applicant relative to submis¬ 
sion and shipment of samples, and at¬ 
tendance at tests. The manufacturer 
will not be reimbursed for the samples 
submitted nor for any damage while in 
the possession of the Government,^ 

§ 803.401-4 Reports of tested prod¬ 
ucts—(a) Report to General Staff. U. S. 
Army. Based upon the test results, the 
testing procuring service will forward 
copies of the test reports to Purchase 
Information Unit. Current Procurement 
Branch, SS&P Division, General Staff, 
U. S. Army, showing acceptance or rejec¬ 
tion of the product concerned. If the 
product is accepted by the procuring 
service, a request that the product be 
included in the Qualified Products List 
will accompany the report. 

<b> Report to manufacturer. The 
notification to be forwarded to the man¬ 
ufacturer by the procuring service will 
Include the following: 

(1) Test or approval reference and 
date. 

(2) Specification and date. 

(3) Government designation of the 
product. 

(4) Manufacturer’s designation of 
the product. 

(5) An admonition to the effect that 
an approval may not be reproduced, cir¬ 
culated, referred to or otherwise used for 
private commercial sales, promotional or 
advertising purposes and that if so used, 
such approval is subject to cancellation 
by the Department. 

(6) Statement that the product has 
been recommended for inclusion in the 
Qualified Products List. 

§ 803.401-5 Acceptance. If, as a re¬ 
sult of inspection and experimental tests, 
it is determined that the product meets 
the specified requirements, it will be 
placed on the Qualified Products List for 
possible future procurement of the type 
submitted for test and approval by the 
procuring services. 

8 803.401-6 Rejection. If, as a result 
of the inspection and experimental tests, 
it is determined that the samples fail to 
meet necessary requirements, they will 
be returned to the manufacturer “as is” 
unless destroyed in test, with a report 
covering the results obtained in the teflts. 

8 803.402 Formal advertising to be 
used . 
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1 803.402-1 Effect of approval. The 
Qualified Products List will not be in¬ 
terpreted as a list of approved dealers or 
manufacturers, but as a list only of ap¬ 
proved or qualified products. Procure¬ 
ment of such products will be made pur¬ 
suant to formal advertising, except that 
only those bids offering products which 
are on the Qualified Products List need 
be considered in making an award. 

§ 803.402-2 Invitation for bids. (a)' 

When procurement is made of an item 
on the Qualified Products List, the invi¬ 
tations for bids will contain the provi¬ 
sion quoted below, and will be distributed 
not only to the manufacturers on the list 
but also to the entire industry affected. 
Manufacturers in such industry, whose 
product has not previously been tested 
and approved will be requested to sub¬ 
mit samples for test. This will be accom¬ 
plished by attaching to the invitation 
for bids the statement of policy referred 
to in § 803.401-2. 

(b) The invitation for bids will con¬ 
tain the following provision: 

Qualified Products Provision. Unless 
otherwise approved by the procuring service 
concerned, bids will be considered and 
awards made only for the types of products 
on the Qualified Products List. The atten¬ 
tion of suppliers Is called to this requirement, 
and manufacturers are urged to arrange to 
have samples of the types or brands of prod¬ 
ucts they propose to offer to the Government 
in the future tested for approval, in order 
that they may be eligible to be awarded 
contracts or orders. 

§ 803.403 Distribution of Qualified 
Products List. The Qualified * Products 
List will be compiled and distributed by 
the Purchase Information Unit, Current 
Procurement Branch, SS&P Division, 
General Staff, U. S. Army, from approved 
reports of tests submitted by the procur¬ 
ing services. 

As changes in the list become neces¬ 
sary, all procuring services will be so no¬ 
tified by the above agency, in order that 
appropriate amendments may be made 
to lists in use at the time; and at speci¬ 
fied periodic intervals revised lists will 
be issued and distributed. 

§ 803.404 Form of Qualified Products 
List. The Qualified Products List will 
Identify tested items by manufacturer’s 
designation, test number, and Govern¬ 
ment designation; divided into three (3) 
parts, as follows: 

(a) List of specifications, in numerical 
order. 

(b) List of products and specification 
numbers, in alphabetical order. 

(c) List of manufacturers, arranged 
by products, as: 

Name Manufacturer's designation 
Government designation 
Reference to test or approval 

5 803.405 Withdrawal of approval. 

1 803.405-1 Subsequent determina¬ 
tion. The approval of a product may be 
withdrawn by the chief of the procuring 
service concerned if it is subsequently 
determined that the product does not 
meet the requirements. 

§ 803.405-2 Notification of action 
taken. In such event, the manufactur¬ 
er will be notified that his product is be¬ 
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ing considered for withdrawal from the 
Qualified Products List, and the reasons 
therefor will be communicated to him. 
If, after reasonable length of time, no 
action has been taken by such manufac¬ 
turer in the light of such communication, 
and it is decided by the chief of the pro¬ 
curing service concerned that approval 
should be withdrawn, the manufacturer 
will be notified of such withdrawal. A 
report of such withdrawal or approval, 
together with a statement of the reasons 
for such action, will be forwarded by the 
procuring service to Purchase Informa¬ 
tion Unit. Current Procurement Branch, 
SS&P Division. General Staff, U. S. Army, 
requesting that the product be deleted 
from the Qualified Products List, and 
such deletion be circularized to all pro¬ 
curing services. 

§ 803.406 Use of Joint Army-Navy 
Qualified Products List. Procuring serv¬ 
ices will make use of the Joint Army- 
Navy Qualified Products List, wherever 
applicable. 

SUBPART E—BIB AND ABSTRACT FORMS 

§ 803.500 Invitation for b\ds forms. 

§ 803.500-1 W. Dt Standard Procure¬ 
ment Form No. 101; Invitation for Bids 
(Supply). This form will be used for 
procurement by formal advertising of 
supplies. 

§ 803.500-2 W. D. Standard Procure¬ 
ment Form No. 116; Invitation for Bids 
( Construction Contract). Tills form will 
be used for procurement of construction 
by formal advertising. 

§ 803.500-3 W. D. Form 106. ap¬ 
proved April 1. 1946 (Invitation, Bid, and 
Acceptance); Short Form Contract. 
This form will be used for the procure¬ 
ment of supplies and nonpersonal serv¬ 
ices. including servicing and mainte¬ 
nance work, by formal advertising when¬ 
ever the execution of a long form con¬ 
tract is neither required nor desired. 
The form may not be used for construc¬ 
tion work requiring the incorporation of 
Davis-Bacon Act and Copeland “Kick- 
back” Act contract clauses. W. D. Form 
106 may be obtained through normal 
publication supply channels. 

§ 803.501 Bid and abstract of bid 
forms. 

§ 803.501-1 Standard Government 
Iristructions to Bidders; Construction 
and Supplies (Standard Form No. 22). 

§ 803.501-2 W. D. Standard Procure¬ 
ment Form No. 117; Bid (Construction 
Contract). 

§ 803.501-3 W. D. Standard Procure¬ 
ment Form No. 102; Form of Bid (Sup¬ 
ply Contract). If desired, U. S. Stand¬ 
ard Form No. 36—Standard Govern¬ 
ment Form of Continuation Schedule 
(Supplies) may be utilized as a continua¬ 
tion sheet for this form. When so uti¬ 
lized, the words “Standard Form 31 or 
33” in the heading should be lined out 
and the words “W. D. Std. Proc. Form 
#102” substituted. U. S. Standard Form 
No. 36 is distributed by Adjutant Gen¬ 
eral Depots and will be requisitioned as 
prescribed in AR 310-200. 

3 803.501-4 W. D. Standard Procure¬ 
ment Form No. 1617; Plant and Equip¬ 
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ment Schedule. This schedule is to be 
attached to the bid form when required 
by the invitation for bids. 

§ 803.501-5 W. D. Standard Procure¬ 
ment Form No. 1618; Unit Price Sched¬ 
ule. This schedule is to be attached to 
the bid form when required by the invi¬ 
tation for bids. 

§ 803.501-6 W. D. Form No. 14; Ab¬ 
stract of Bids. 

§ 803.501-7 W. D. Forms Nos. 29 and 
29a; Abstract of Bids (long form) and 
insert. 

§ 803.502 Award forms. 

§ 803.502-1 Statement and Certifi¬ 
cate df Aicard (Standard Form No. 1036). 


Part 804— Negotiated Purchases 

SUBPART A— PURCHASE AUTHORIZATIONS 


Sec. 


804.100 

Need for competition. 

804.101 

Absence of competition. 

804.102 

National emergency. 

804.102-1 

Authorization. 

804.102-2 

Application. 

804.103 

Public exigency. 

804.103-1 

Authorization. 

804.103-2 

Application. 

804*104 

Purchases not in excess of $5,000. 

804.104-1 

Authorization. 

804.104-2 

Application. 

804.104-3 

Limitations. 

804.105 

Personal or professional services. 

904.105-1 

General authorization. 

804.105-2 

Application. 

804.105-3 

Specific authorization; statutory 
authorities. 

804.105-4 

Services authorized. 

804.105-5 

Approval required. 

804.105-6 

Citation of statutory authorities. 

804.105-7 

Limitation on compensation. 

804.106 

Services of educational institu¬ 
tions. 

8C4.106-1 

Authority. 

804.106-2 

Application. 

804.107 

Outside continental limits. 

804.107-1 

Authorization. 

804.107-2 

Application. 

804.108 

Medicine or medical supplies. 

804.1C8-1 

Authorization. 

804.108-2 

Application. 

804.108-3 

Advance publicity. 

804.109 

Supplies for authorized resale. 

804.109-1 

Authorization. 

804.109-2 

Application. 

804.109-3 

Advance publicity. 

804.110 

Perishable subsistence supplies. 

804.110-1 

Authorization. 

804.111 

Competition impracticable. 

804.111-1 

Authorization. 

804.111-2 

Application. 

804.111-3 

Limitations. 

804.111-4 

Utility contracts. 

804.112 

Experimental, developmental, or 


research work. 

804.112-1 

Authorization. 

804.112-2 

Application. 

804.112-3 

Limitation. 

804.113 

Classified articles. 

804.113-1 

Authorization. 

804.113-2 

Application. 

804.114 

Standardization and Interchange- 
ability. 

804.114-1 

Authorization. 

804.114-2 

Application. 

804.114-3 

Limitation. 

804.115 

Supplies of a technical or special¬ 
ized nature. 

804 115-1 

Authorization. 

804.115-2 

Application . 

804.116 

Negotiation after advertising. 

804.116-1 

Authorization. 

804.116-2 

Application. 

804.117 

Contracts in Interests of national 
defense. 
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RULES AND REGULATIONS 


See 

804.117- 1 Authorization. 

804.117- 2 Application. 

804.118 Contract for construction. 

804.118- 1 Authority. 

804.118- 2 Application. 

804.119 Otherwise authorized by law. 

BUBPART B—DETERMINATIONS AND FINDINGS 


804.200 

804.201 

804.202 

804.203 


804.203- 1 

804.203- 2 

804.203- 3 

804.204 

804.205 

804.206 

804.207 


Nature of determinations and 
findings. 

Determinations and findings by 
the Secretary. 

Determinations and findings by 
chiefs of procuring services. 

Forms of determinations and find¬ 
ings. 

Individual determinations. 

Class determinations. 

Types of contracts and estimated 
costs. 

Filing of determinations with 
General Accounting Office. 

Preservation of determinations. 

Citation of regulations. 

Preservation of data with respect 
to negotiation. 


SUBPART C-TYPES OF CONTRACTS AUTHORIZED 


804.300 

804.301 

804.302 
.804.302-1 

804.302- 2 

804.302- 3 

804.302- 4 

804.303 

804.303- 1 

804.303- 2 

804.304 

804.304- 1 

804.304- 2 

804.304- 8 

804.304- 4 

804.304- 5 

804.305 

804.305- 1 

804.305- 2 

804.306- 3 

804.305- 4 

804.305- 5 

804.305- 6 


804.306 


804.306- 1 

804.306- 2 

804.306- 3 

804.306- 4 
804.307 


804.307- 1 

804.307- 2 

804.307- 3 

804.307- 4 
804.308 


804.308- 1 

804.308- 2 

804.308- 3 

804.308- 4 
804.309 

804.309- 1 

804.309- 2 

804.309- 3 

804.309- 4 


Contracts authorized. 

Basic policy. 

Price redetermination. 

To effect reasonable prices. 

In lieu of cpst or cost-plus-flxed- 
fee contracts. 

Arrangement of articles and reg¬ 
ulations. 

Tabular view of price revision 
articles. 

Rules applicable to Forms I, II-A 
and II-B. 

Conditions for use. 

Rules for administration. 

Form I, for periodic pricing at 
fixed Intervals. 

Nature and effect of article. 

Conditions for use of Form I. 

Substitution or insertion by 
amendment. 

Administration of Form I. 

Text of Form I. 

Forms n-A and II-B for optional 
periodic pricing upon demand. 

Nature and effect of articles. 

Conditions for use of Forms II-A 
and II-B. 

Administration of Forms II-A and 
II-B. 

Text of Form II-A. 

Text of Form II-B. 

Optional paragraph (e) Disagree¬ 
ments for use with Form II-A 
or II-B. 

Form III Price Revision Article: 
retroactive price revision by 
mutual agreement. 

Nature and effect of article. 

Conditions for use. 

Rules for administration. 

Text of Form III. 

Form IV Price Revision Article; 
for retroactive pricing with lim¬ 
ited upward revision. 

Nature and effect of article. 

Conditions for use. 

Rules for administration. 

Text of Form IV. 

Form V Price Revision Article; 
for repricing upon happening of 
specified contingency. 

Nature and effect of article. 

Conditions for use. 

Rules for administration. 

Text of Form V. 

Incentive type contract article. 

General considerations. 

Conditions for use. 

Explanatory illustration of incen¬ 
tive type contract. 

Text of incentive type contract 
article. 


SUBPART D—ADVANCE PAYMENTS 


Sec. 


804.400 

Basic law. 

804.401 

General policy. 

804.402 

Approval of advance payments. 

804.403 

Security. 

804.404 

Release of security upon liquida¬ 
tion of advance payments. 

804.405 

Interest. ' 

804.406 

Contract articles. 

804.407 

Reports. 

804.408 

Action to be taken on uncollected 
balances of advance payments 
under contracts. 

804.409 

Advance payments to finance sup¬ 
plemental payments of retro¬ 
active wage adjustments In¬ 
volved in the settlement of 
terminated Department con- 


tracts. 

SUBPART A—PURCHASE AUTHORIZATIONS 

§ 804.100 Need for competition . Au¬ 
thority to negotiate purchases or con¬ 
tracts in the categories enumerated be¬ 
low does not modify in any respect the 
fundamental principle that supplies will 
be obtained as the result of competition 
as distinguished from formal advertising. 
Accordingly, where price competition ex¬ 
ists, all qualified producers will be af¬ 
forded an opportunity to submit quota¬ 
tions by informal solicitation of bids to 
the extent that such procedure is con¬ 
sistent with the needs of the occasion re¬ 
quiring the purchase in question. 

§ 804.101 Absence of competition. 
Where no real price competition is re¬ 
flected in the informal quotations, or an 
insufficient number of producers submit 
bids, or the prices appear excessive when 
checked against previous prices, or the 
procurement must necessarily be placed 
with a single source supplier under any 
of the categories enumerated below, ne¬ 
gotiation will be conducted on the basis 
of a thorough analysis of the contractor’s 
estimated and/or his historical cost 
data. Discriminating use of price and 
cost analysis In connection with negoti¬ 
ated purchases will protect the Govern¬ 
ment against excessive prices. Like¬ 
wise, effective utilization of price rede¬ 
termination provisions authorized in 
Subpart C will aid materially in ulti¬ 
mately negotiating a sound price where 
uncertain factors inhere in the initial 
negotiations. 

§ 804.102 National emergency. 

§ 804.102-1 Authorization. Negotia¬ 
tion is authorized during the period of a 
national emergency declared by the 
President, or by the Congress. 

$ 804.102-2 Application. This au¬ 
thority will be used only upon the dec¬ 
laration of an emergency after the ef¬ 
fective date of Parts 801 to 811, inclusive, 
of this chapter, to the extent deter¬ 
mined by the Secretary to be necessary 
in the public interest. Appropriate di¬ 
rectives will be Issued by the Secretary 
upon any further declaration of a na¬ 
tional emergency by the President or by 
the Congress. 

§ 804.103 Public exigency . 

§ 804.103-1 Authorization . Negotia¬ 
tion is authorized when the public exi¬ 
gency will not admit of the delay incident 
to advertising. 


§ 804.103-2 Application. This au¬ 
thority will be used whenever unusual 
urgency requires an Immediate purchase, 
irrespective of whether that urgency 
could or should have been foreseen. The 
need must be compelling as when the 
Government would be seriously fhjured, 
financially or otherwise, if the supplies or 
services were not furnished by a certain 
time, and when they could not be pro¬ 
cured by that time by means of advertis¬ 
ing. Accordingly, it is contemplated 
that, among others, this authority will 
apply in the following cases: 

(a) Essential equipment for or repair 
to a ship, where advertising would delay 
sailing or where the delays incident to 
formal advertising would result in loss to 
the Government. 

(b) Essential equipment for or repair 
to aircraft grounded or about to be 
grounded which would render it incap¬ 
able of performing its tactical mission. 

§ 804.104 Purchases not in excess of 

$ 1 , 000 . 

§ 804.104-1 Authorization. Negotia¬ 
tion is authorized if the aggregate 
amount Involved docs not exceed $1,000. 

§ 804.104-2 Application. In all cases 
where the aggregate amount does not 
exceed $1,000, advantage may be taken 
of this authorization, or purchase may 
be made after formal advertising, in the 
discretion of the contracting officer. If 
the amount does not exceed $100 and 
prescribed conditions are present, pur¬ 
chases may be made as authorized in 
Technical Manual No. 38-800 (“Purchase 
Procedures for Stations and Depots”) 
with payment made by check or cash at 
the^election of thrcontracting officer. 

§ 804.104-3 Limitations. The words 
“aggregate amount involved” do not re¬ 
quire that the purchase should be lim¬ 
ited to any particular period of time, 
as a day, month, or year, or be limited 
to purchases made from a single firm. 
The aggregate should include all sup¬ 
plies which are properly grouped togeth¬ 
er in a single transaction, and which 
would be included in a single advertise¬ 
ment for bids, if advertising were re¬ 
sorted to. Purchasers arising from the 
same need of the same articles of sub¬ 
sistence stores should not be made more 
frequently than the necessities of the 
service require, so as to limit the aggre¬ 
gate in each case to $1,000, and supplies 
which are usually purchased together 
should not be divided simply for the pur¬ 
pose of avoiding advertising for the same. 
If the character of the supplies is such 
that good administration would require 
their purchase in quantities sufficient to 
last a month, purchase should not be 
made weekly or daily for the purpose of 
bringing the amount within the limit 
authorized. Purchase of similar items 
at the same time from different firms 
or on different dates from the same or 
different firms when the purchases 
should have been combined and the ag¬ 
gregate Is in excess of $1,000 it not au¬ 
thorized. Hence, when the articles pur¬ 
chased or the amounts of purchases are 
such that, without explanation, it is not 
readily discernible why the purchases 
were not combined, a statement that 
neither the contracting officer nor the 
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agency directing the purchases could 
have foreseen and combined the require¬ 
ments in sufficient time to permit of ad¬ 
vertising will be filed in the files of the 
contracting officer pertaining to such 
transactions. 

§ 804.105 Personal or professional 

services, 

§ 804.105-1 General authorization. 
Negotiation is authorized for personal or 
professional services. 

5 804.105-2 Application. This general 
authority will be used only with respect 
to contracts for personal or professional 
services which are otherwise specifically 
authorized by law. 

§ 804.105-3 Specific authorization; 
statutory authorities . (a) Section 15 

of the act approved August 2, 1946 (Pub¬ 
lic Law 600, 79th Cong.), provides: 

The head of any department, when au¬ 
thorized in an appropriation or other act, 
may procure the temporary (not in excess 
of one year) or intermittent services of ex¬ 
perts or consultants or organizations thereof, 
including stenographic reporting services, by 
contract, and in such cases each service shall 
be without regard to the civil-service and 
classification laws (but as to agencies sub¬ 
ject to the Classification Act at rates not in 
excess of the per diem equivalent of the 
highest rate payable under the Classification 
Act. unless other rates are specifically pro¬ 
vided in the appropriation or other law) and 
except in the case of stenographic reporting 
services by organizations, without regard to 
section 3709, Revised Statutes, as amended 
by this act. 

(b) Section 7, Military Appropriation 
Act. 1948 (Public Law 267, 80th Cong.). 

provides: 

Whenever, during the fiscal year ending 
June 30, 1948, the Secretary of War should 
deem it to be advantageous to the national 
defense, and If in his opinion the existing 
facilities of the Department are inadequate, 
he is hereby authorized by secton 15 of the 
act of August 2, 1946 (Public Law’ 600, 79th 
Cong.), at rates not in excess of $50 per day 
for individuals, and to pay in connection 
therewith travel expenses of individuals, in¬ 
cluding actual transportation and per diem 
in lieu of subsistence while traveling from 
their homes or places of business to officifd 
duty station and return, as may be author¬ 
ized in travel orders or letters of appoint¬ 
ment. 

§ 804.105-4 Services authorized. The 
statute last above quoted affects (a) each 
Department contract for architectural, 
engineering, technical, or professional 
services (1) made with any individual; 
or (2) made with a firm or corporation 
which is engaged primarily in the busi¬ 
ness of furnishing such services and (b) 
each Department contract for the em¬ 
ployment of the services of accountants 
or other experts to assist in inaugurating 
new or changing old methods of trans¬ 
acting business of the Department. Ex¬ 
cept as above stated, it does not apply 
to any contracts with firms or corpora¬ 
tions for services related to the develop¬ 
ment. invention, design, procurement, 
production, repair, or maintenance of 
war supplies, materiel or facilities, or to 
any other type of Department contract. 

§ 804.105-5 Approval required . Each 
such contract described in § 804.105-4 re¬ 
gardless of the amount, and each award 
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of any such contract, and each supple¬ 
mental agreement or change order mak¬ 
ing a material change in such a contract, 
will contain a provision stating that it is 
subject to the approval of the Secretary 
and will not be binding until so approved; 
and such contract, supplemental agree¬ 
ment or change order will be forwarded 
by the chief of the procuring service In¬ 
volved for approval to the Secretary (At¬ 
tention: Chief, Current Procurement 
Branch). The chief of the procuring 
service in recommending approval, will 
refer specifically to the applicable stat¬ 
ute above quoted and will furnish a full 
statement of facts supporting the find¬ 
ings and determination required by that 
statute to be made by thq Secretary. 

§ 804.105-6 Citation of statutory au- 
thorities. Each such contract, supple¬ 
mental agreement, and change order will 
cite as authority section 7. Military Ap¬ 
propriation Act, 1948 (Public Law 267, 
80th Cong.) and section 15 of the act ap¬ 
proved August 2, 1946 (Public Law' 600, 
79th Cong.). 

§ 804.105-7 Limitation on compensa¬ 
tion. Where each such contract de¬ 
scribed in § 804.105-4 is with an individ¬ 
ual. it will expressly limit the compensa¬ 
tion payable to him to not more than 
fifty dollars per day, plus additional com¬ 
pensation for overtime pursuant to the 
provisions of the Federal Employees Pay 
Act of 1945 (Public Law 106, 79th Cong., 
approved June 30. 1945) as amended by 
the Federal Employees Pay Act of 1946 
(Public Law 390. 79th Cong., approved 
May 24. 1946), plus travel expenses, in¬ 
cluding actual transportation and per 
diem in lieu of subsistence while travel¬ 
ing from his home or place of business 
to official duty station and return. 

§ 804.106 Services of educational in¬ 
stitutions. 

§ 804.106-1 Authority. Negotiation is 
authorized for any service to be rendered 
by any university, college, or other edu¬ 
cational institution. 

§ 804.106-2 Application. This au¬ 
thority may be used for educational or 
vocational training services to be ren¬ 
dered by any university, college, or other 
educational institution in connection 
with the training and education of per¬ 
sonnel sent to such institutions, and for 
necessary material, services, supplies, 
and reports furnished by such institu¬ 
tions in connection therewith. 

§ 804.107 Outside continental limits, 

§ 804.107-1 Authorization . Negotia¬ 
tion is authorized for supplies or services 
to be procured and used outside the lim¬ 
its of the United States and its posses¬ 
sions. 

§ 804.107-2 Application. This au¬ 
thority will be used only with respect to 
purchases made abroad by procuring 
services for overseas installations and 
for occupational forces. The negotia¬ 
tion of contracts for construction to be 
performed outside the United States and 
its possessions is authorized hereby, re¬ 
gardless of the place of negotiation or 
execution of such contracts. 
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§ 804.108 Medicines or medical »up- 
plies. 

§ 804.108-1 Authorization. Negotia¬ 
tion is authorized for medicines or medi¬ 
cal supplies. 

§ 804.108-2 Application. In the case 
of brand or trade names where the sup¬ 
plies cannot be purchased direct from 
the sole manufacturer, the informal so¬ 
licitation of bids should extend to all 
dealers or firms handling the particular 
brand desired. 

§ 804.108-3 Advance publicity. When¬ 
ever the probable cost of medicines or 
supplies purchased by negotiation under 
this section will exceed $10,000, suitable 
advance publicity of the proposed pur¬ 
chase shall be given to suppliers. The 
form and extent of such publicity shall 
be determined by the chief of the pro¬ 
curing service, and shall be given at 
least fifteen (15) days in advance of the 
proposed pifrehase if the type of supplies 
and nature of the procurement will 
permit. 

§ 804.109 Supplies for authorized re¬ 
sale. 

§ 804.109-1 Authorization. Negotia¬ 
tion is authorized for supplies for author¬ 
ized resale when procured from appro¬ 
priated funds. 

§ 804.109-2 Application. In purchas¬ 
ing supplies for resale under specifica¬ 
tions applicable thereto, all available 
competition will be obtained, but in the 
case of brand or trade names, no speci¬ 
fication being applicable thereto, if such 
supplies cannot be purchased direct 
from the sole manufacturer of the com¬ 
modity required, as wide competition as 
possible should be obtained from the 
dealer or dealers or firms handling the 
particular brand of articles desired. 

§ 804.109-3 Advance publicity. When¬ 
ever the probable cost of supplies pur¬ 
chased by negotiation under this section 
will exceed $10,000. suitable advance pub¬ 
licity of the proposed purchase shall be 
given to suppliers. The form and extent 
of such publicity shall be determined by 
the chief of the procuring service, and 
shall be given at least fifteen (15) days 
in advance of the proposed purchase if 
the type of supplies and nature of the 
procurement will permit. 

§ 804.110 Perishable subsistence sup¬ 
plies. 

§ 804.110-1 Authorization. Negotia¬ 
tion is authorized for perishable subsist¬ 
ence supplies. 

§ 804.111 Competition impracticable. 

§ 804.111-1 Authorization . Negotia¬ 
tion is authorized if it is impracticable 
to secure competition. 

§ 804.111-2 Application. This au¬ 
thority is intended to place the maximum 
responsibility for decisions as to when it 
Is impracticable to secure competition in 
the hands of the chiefs of the procuring 
services. To this end, as stated in Sen¬ 
ate Report No. 571. “Armed Services 
Procurement Act of 1947"; “It is, there¬ 
fore, intended that this part should be 
construed liberally and that the review 
of these contracts should be confined to 
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the validity and legality of the action 
taken and should not extend to reversal 
of bona fide determinations of imprac¬ 
ticability where any reasonable ground 
for such determination exists/' Accord¬ 
ingly. it is contemplated that, among 
others, this authority will apply in the 
following cases: 

(a) When the items are purchased 
from a sole manufacturer or dealer, no 
suitable similar article being obtainable; 

(b) when the item has no commercial 
counterpart; (c) when the existence of 
patent rights, secret processes, or simi¬ 
lar circumstances preclude competition; 
(d) when the items are parts of equip¬ 
ment or apparatus already in use which 
have not been standardized pursuant to 
§804.114 and can only be furnished by 
one dealer; (e) when bids have been in¬ 
vited by advertisement and none is re¬ 
ceived, or none complies with all essen¬ 
tial requirements of the specifications; 
(f) when the purchase is for utilities, 
including electricity, gas, water, sewage 
disposal, steam, railroad track mainte¬ 
nance and switching service, inspection 
and maintenance of fire alarm systems, 
boiler inspection and maintenance of 
elevators; (g) when the procurement in¬ 
volves ship maintenance, repair or alter¬ 
ations when the exact nature of the work 
to be done is not known or where avail¬ 
ability or sailing dates will not permit 
of the delay incident to formal advertis¬ 
ing and competitive bidding; (h) when 
the contract is for stevedoring, terminal 
and warehousing services; (i) when the 
contract is for commercial ocean trans¬ 
portation, including time charters, space 
charters and voyage charters over trade 
routes not covered by common carriers; 

(j) when the contract is for services re¬ 
lated to the procurement of perishable 
subsistence such as protective storage, 
icing, processing, packaging, handling 
and transportation whenever it is im¬ 
practicable to advertise for such serv¬ 
ices a sufficient time in advance of the 
delivery of the perishable subsistence; 

(k) when it is impossible to draft definite 
specifications for invitations for bids. 

§ 804.111-3 Limitations. It is not suf¬ 
ficient to justify the purchase of a par¬ 
ticular make of an item under this au¬ 
thority when other makes are available 
which will accomplish the same result. 

§ 804.111-4 Utility contracts. The 
Department Power Procurement Officer 
is responsible for policies, engineering 
rates and legal sufficiency of all con¬ 
tracts for the procurement of electric 
service of 500 kilowatts or more; and, as 
Chief of the Repairs and Utilities Divi¬ 
sion of the Office of the Chief of Engi¬ 
neers, he is responsible for all other 
utility service contracts with estimated 
costs of $10,000 a year or more. Any such 
contract, supplemental agreement or 
change order will be subject to the ap¬ 
proval of the Department Power Pro¬ 
curement Officer. 

§ 804.112 Experimental , develop¬ 
mental or research work. 

§ 804.112-1 Authorization. Negotia¬ 
tion is authorized if the Secretary de¬ 
termines that the purchase or contract 
is for experimental, developmental, or 
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research work or for manufacture or fur¬ 
nishing of supplies for experimentation, 
development, research, or test. If the 
amount of the contract is for $25,000 or 
less, the chief of the procuring service is 
authorized without power of redelega¬ 
tion to make the required determination. 

§ 804.112-2 Application. This au¬ 
thority may be used for contracts relat¬ 
ing to theoretical analysis, exploration 
and experimentation in any field of 
science or technology determined by the 
Secretary to be related to the activities 
of the Department; the extension of in¬ 
vestigative findings and theories of a 
scientific or technical nature into prac¬ 
tical application; the testing of models 
and processes; the purchase in the 
United States or elsewhere (subject to 
the issuance of an exception under the 
“Buy American Act," if applicable), by 
contract or otherwise, of such quantities 
of equipment, supplies, parts, accessories, 
or patent rights thereto or drawings or 
designs thereof, for experimental, test or 
evaluation purposes; and the prepara¬ 
tion and securing of reports with respect 
to any of the foregoing. 

§ 804.112-3 Limitation. (a) Only 
such quantities shall be purchased under 
this authority as may be necessary to 
permit complete and adequate experi¬ 
ments, tests, or studies. However, ex¬ 
perimental, developmental or research 
contracts which call for production of a 
reasonable number of experimental or 
test models, or prototypes shall not be 
regarded as contracts for quantity pro¬ 
duction. 

(b) For explanation of principles in 
determining costs see WD Procurement 
Circular 27, 1947. 

§ 804.113 Classified articles. 

§ 804.113-1 Authorization. Negotia¬ 
tion is authorized for supplies as to which 
the Secretary determines that the char¬ 
acter, ingredients, or components there¬ 
of are such that the purchase or con¬ 
tract should not be publicly disclosed. 

§ 804.113-2 Application. This au¬ 
thority should not be used unless purely 
military considerations necessitate se¬ 
crecy. In no event shall this authority 
be used for any project bearing a classi¬ 
fication below that of confidential. 

§ 804.114 Standardization and inter¬ 
changeability. 

§ 804.114-1 Authorization . Negotia¬ 
tion is authorized for technical equip¬ 
ment as to which the Secretary deter¬ 
mines that tlie procurement thereof shall 
be made without advertising in order to 
assure standardization of equipment and 
interchangeability of parts where it is 
shown that standardization of equipment 
and interchangeability of parts is neces¬ 
sary in the interest of the Government. 

§ 804.114-2 Application. The pur¬ 
pose of this provision is to enable the 
Department to effect maximum econo¬ 
mies through standardization of techni¬ 
cal equipment and parts therefor. Ex¬ 
amples of situations where negotiation 
may be authorized under this provision 
are: 

(a) Where it has been found neces¬ 
sary to keep separate stocks of spare 


parts for particular types of mechanical 
or electronic equipment, and it is decided 
to order standardization of such equip¬ 
ment in order to reduce the quantity ef 
such spare parts which must be carried, 
and such standardization is possible only 
by purchase from one supplier, or from 
a limited number of suppliers; or 

(b) Where standardization of equip¬ 
ment is necessary so that, during combat 
or other emergency, parts may be fully 
interchanged among damaged equip¬ 
ment; or 

(c) Where technical equipment, such 
as electronic equipment, is produced by 
a number of suppliers, but the per¬ 
formance characteristics thereof vary, 
notwithstanding detailed specifications 
and rigid inspection, and where such 
variance prevents complete standardiza¬ 
tion and full interchangeability of parts. 

§ 804.114-3 Limitation. No action 
shall be taken by the chiefs of the pro¬ 
curing services with respect to standardi¬ 
zation of equipment under this author¬ 
ity without the prior approval of the 
Secretary. This authority will not be 
availed of except in unusual cases in an 
initial procurement of a particular Item. 
(See sec. I, WD Circular 165, 1947.) 

§ 804.115 Supplies of a technical or 
specialized nature. 

§ 804.115-1 Authorization. Negotia¬ 
tion is authorized for supplies of a tech¬ 
nical or specialized nature requiring a 
substantial initial investment or an ex¬ 
tended period of preparation for manu¬ 
facture, as to which the Secretary deter¬ 
mines that advertising and competitive 
bidding may require duplication of in¬ 
vestment or preparation already made, 
or would unduly delay procurement of 
the supplies concerned. 

§ 804.115-2 Application. Authority to 
negotiate under this provision includes 
the procurement of technical or special¬ 
ized supplies, including without limita¬ 
tion aircraft, tanks, radar, guided mis¬ 
siles, rockets, major components thereof, 
or any specialized supplies necessary for 
the use or operation of any of the fore¬ 
going. Supplies which may be negoti¬ 
ated under the authority of this pro¬ 
vision will generally involve, or will have 
involved some or all of the following: 

(a) High starting costs, usually by 
means of a development contract; <b) 
many hours of engineering expended by 
the staff of the supplier; (c) elaborate 
special tooling; (d) a long period of time 
from the drawing board to the finished 
product; (e) important design changes 
continuing through the production stage. 

The authority of this provision is ap¬ 
plicable among others to situations where 
it is desired to place a production con¬ 
tract with the supplier who has developed 
the item, in order not to lose the benefit 
of the techniques, tooling, and equipment 
thereby acquired by him, or in order to 
avoid undue delay arising from a new 
supplier having to acquire such tech¬ 
niques, tooling, and equipment. 

§ 804.116 N£gotiation after advertis¬ 
ing. 

§ 804.116-1 Authorization. Negotia¬ 
tion is authorized if the Secretary has 
determined that the prices bid, after 
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formal advertising, for the supplies or 
services to be procured are not reason¬ 
able, or have not been independently 
arrived at in open competion. 

§ 804.116-2 Application. No purchase 
or contract may be negotiated under the 
authority of this section unless, after re¬ 
jection of all bids: 

(a) At least 10 days prior notice of in¬ 
tention to negotiate has been given, by 
the Secretary or by his duly designated 
representative, to each responsible bidder 
whose bid has been rejected; and 

(b) Reasonable opportunity to negoti¬ 
ate has been given to each such bidder 
who indicates a desire to negotiate to 
the Secretary; and 

(c) The negotiated price is less than 
the lowest rejected bid of a responsible 
bidder, as determined by the Secretary; 
and 

(d) The negotiated price is the lowest 
negotiated price offered by any responsi¬ 
ble supplier. 

§ 804.117 Contracts in interests of na¬ 
tional defense. 

§ 804.117-1 Authorization. Negotia¬ 
tion is authorized where the Secretary 
determines that it is in the interests of 
the national defense that any plant, 
mine, or facility or any producer, manu¬ 
facturer, or other supplier be made or 
kept available for furnishing supplies or 
services in the event of a national emer¬ 
gency, or that the interests either of in¬ 
dustrial mobilization in case of such an 
emergency, or of the national defense in 
maintaining active engineering, research 
and development, are otherwise sub¬ 
served. 

§ 804.117-2 Application. This au¬ 
thority will be used to effectuate such 
plans and programs as may be evolved 
under the direction of the Secretary to 
provide incentives to manufacturers to 
maintain and keep active engineering 
and design staffs and manufacturing fa¬ 
cilities available for mass production. 

§ 804.118 Contracts for construction. 

§ 804.118-1 Authority. Negotiation 
is authorized for the construction or re¬ 
pair of buildings, roads, sidewalks, sew¬ 
ers, mains, or similar items. 

§ 804.118-2 Application. This au¬ 

thority may be used only if: 

(a) The contract therefor is to be per¬ 
formed outside the United States; or 

(b) Negotiation is otherwise author¬ 
ized under the provisions of §§ 804.102 to 
804.104 and §§ 804.111 to 804.114. 

5 804.119 Otherwise authorized by law. 
Procuring services will negotiate pur¬ 
chases or contracts under authorities 
other than those set forth in §§ 804.102 
to 804.118 only upon approval of the 
Secretary. Requests for such approval 
will contain a statement of pertinent 
facts and reasons therefor, and will be 
submitted to the Secretary (Attn: Chief, 
Current Procurement Branch). 

SUBPART B—DETERMINATIONS AND FINDINGS 

§ 804.200 Nature of determinations 
and findings. The determinations and 
supporting findings that are referred to 
in Parts 801 to 811, inclusive, of this 


chapter, usually as prerequisites to the 
authority of a procuring service to enter 
into contracts by negotiation or to make 
advance payments under negotiated con¬ 
tracts, shall in most instances be made 
by the Secretary. Such determinations 
and findings shall ordinarily be made 
only with respect to individual purchases 
or contracts, but may be made with re¬ 
spect to classes of purchases or contracts. 
Where such determination is to be made 
with respect to a class of purchases, it 
will be accomplished by a pre-award 
clearance in the manner herein pre¬ 
scribed. Where such determination is 
to be made with respect to an individual 
contract or purchase, either the pre¬ 
scribed pre-award clearance may be ob¬ 
tained or if there is no question as to 
the use of the applicable authority, the 
proposed award may be submitted sub¬ 
ject to the approval of the Secretary. 

§ 804.201 Determinations and findings 
by the Secretary. The following deter¬ 
minations, and written findings in sup¬ 
port thereof, may be made only by the 
Secretary, and are not delegated here¬ 
under except to the extent provided In 
§ 804.202: 

(a) The determination required by 

§ 804.112 with respect to any negotiated 
contract for experimental, develop¬ 
mental. or research work; 

(b) The determination required by 

5 804.113 with respect to any negotiated 
contract that should not be publicly 
disclosed; 

(c) The determination required by 

5 804.114 with respect to any negotiated 
contract for technical equipment requir¬ 
ing standardization and interchangeabil¬ 
ity of parts; 

(d) The determination required by 

5 804.115 with respect to any negotiated 
contract for technical or specialized sup¬ 
plies requiring a substantial initial in¬ 
vestment or an extended period of prepa¬ 
ration for manufacture; 

(e) The determination required by 

5 804.116 with respect to any negotiated 
contract entered into after advertising 
has proved unsatisfactory; 

(f) The determination required by 

5 804.117 with respect to any negotiated 
contract entered into in the interest of 
national defense or industrial mobiliza¬ 
tion; 

(g) The determination required by 

Subpart D with respect to advance pay¬ 

ments under any negotiated contract. 

In addition to the foregoing determi¬ 
nations, the Secretary may also make 
any of the determinations, and written 
findings in support thereof, that may be 
made by the chief of a procuring service. 

5 804.202 Determinations and find¬ 
ings by chiefs of procuring services. The 
following determinations, and written 
findings in support thereof, may be made 
by chiefs of procuring services: 

(a) The determination required by 
5 804.112 with respect to any negotiated 
contract for experimental, develop¬ 
mental, or research work which will not 
require the expenditure of more than 
$25,000; 

(b) The determination required by 
§ 804.108 with respect to form and ex¬ 
tent of advance publicity of any pro¬ 


posed negotiated contract for medicines 
or medical supplies in an amount in 
excess of $10,000; 

(c) The determination required by 
5 804.109 with respect to the form and / 
extent of advance publicity of any pro¬ 
posed negotiated contract for supplies 
purchased for authorized resale in an 
amount in excess of $10,000. 

§ 804.203 Forms of determinations 
and findings. 

§ 804.203-1 Individual determina¬ 
tions. (a) In connection with the nego¬ 
tiation of contracts under the authority 
of §§ 804.112 to 804.117 inclusive, there 
shall be prepared for the signature of 
the Secretary (or, where authorized by 
5 804.112, for the signature of the chief 
of the procuring service), a proposed 
statement of the required determination 
and findings, such statement to be sub¬ 
stantially in the following form: 

FINDINGS AND DETERMINATION 

1. I hereby find: (Summary of pertinent 
facts, exhibits, etc.) 

2. Upon the basis of the foregoing find¬ 
ings, I hereby determine: 

a. That the propoeed contract (purchase) 
is for (description of supplies or services to 
be procured). 

b. That (Statement of required determi¬ 
nations under applicable paragraph of this 
regulation). 

c. That procurement of the above de¬ 
scribed supplies (services) by advertising is 
not feasible because (statement of reason 
for negotiation). 

d. That the estimated cost of the con¬ 

tract (purchase, exclusive of fee, is 
$_) (If known at this stage). 

e. Any other pertinent statement. 

3. The above supplies (services) may there¬ 
fore be procured by negotiation pursuant to 

paragraph__ of the Army Procurement 

Regulation. 


Signature. 

(b) The statement of facts and the 
exhibits, opinions, and other documents, 
supporting the proposed determination, 
shall be complete and shall include: (1) 
such opinions of responsible technical 
authority and such other data as are 
necessary to demonstrate the applica¬ 
bility of the section of Parts 801 to 811, 
inclusive, of this chapter under which 
authority to negotiate is requested; and 
(2) (where applicable) the results of any 
test of the market, the basis for a re¬ 
jection of all bids as unreasonable or as 
not independently arrived at, the basis 
for concluding that negotiation is re¬ 
quired in the interest of national defense, 
or any other information supporting 
negotiation. 

(c) Where no question exists as to the 
use of the applicable authority, the de¬ 
termination, following as closely as pos¬ 
sible the individual determination set 
forth above, may be submitted as an in¬ 
closure to the request for approval of 
award. 

§ 804.203-2 Class determinations. 
Purchases and contracts may be negoti¬ 
ated without an individual determination 
if they come within an authorized class 
determination. The form of any such 
class determination shall follow as 
closely as possible the form for an indi¬ 
vidual determination set forth in 
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§ 804.203-1, with appropriate modifica¬ 
tions to make it applicable to a class of 
purchases or contracts. Such request 
shall take the form of a proposed deter¬ 
mination, for the signature of the Sec- 
' retary. supported by a statement of the 
pertinent facts, and by such other ex¬ 
hibits, opinions, and documents as are 
necessary to establish authority to ne¬ 
gotiate under the applicable provisions of 
Parts 801 to 811. inclusive, of this chap¬ 
ter, and to Justify the making of a class 
determination. In the event of a prior 
class determination, a copy of such de¬ 
termination shall be submitted with the 
request for approval of award if such 
approval is required by Part 805 of this 
chapter. 

§ 804.203-3 Types of contracts and 
estimated costs. In respect of determi¬ 
nations under Subpart C. 

(a) The requirements of § 804.203-1 
shall be followed to the extent applica¬ 
ble, except that the proposed determina¬ 
tion shall be submitted to the chief of the 
procuring service, or other officer having 
authority to make such determination, 
for Ills signature. 

(b) The determination, if signed, 
shall then, if clearance is required, be 
submitted, together with any other 
clearance material, in accordance with 
the procedures set forth in Part 805 of 
this chapter. 

(c) Said determination shall there¬ 
after be returned, via the chief of the 
procuring service concerned, to the con¬ 
tracting officer, who shall thereupon be 
authorized to negotiate and execute the 
purchase or contract covered thereby. 

5 8C4.204 Filing of determinations 
with General Accounting Office. A copy 
of each determination and set of find¬ 
ings made under §§ 804.112 to 804.117, 
inclusive, and § 804.300 shall be sub¬ 
mitted to the General Accounting Office 
as follows: 

(a) In the case of an individual deter¬ 
mination made in accordance with the 
procedures set forth in § 804.203-1. with 
the copy of the purchase or contract 
negotiated and executed thereunder. 

(b) In the case of a class determina¬ 
tion made in accordance with the pro¬ 
cedures set forth in 5 804.203-2, with the 
copy of the first purchase or contract ne¬ 
gotiated and executed thereunder. Each 
subsequent purchase or contract nego¬ 
tiated and executed thereunder shall 
refer on its face to the particular class 
determination, on file with the General 
Accounting Office, pursuant to which it 
has been negotiated and executed. 

§ 804.205 Preservation of determina¬ 
tions. All determinations and findings 
made under §§ 804.112 to 804.117, inclu¬ 
sive, and $ 804.300 shall be preserved in 
the official files of the Department or 
of the procuring service concerned for a 
period of at least six years following the 
date thereof. 

§ 804.206 Citation of regulations. All 
awards or contracts made under this 
part will refer specifically to the appli¬ 
cable section under which the award or 
contract was negotiated. 
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I 804.207 Preservation of data with 
respect to negotiation. In each case 
where a contract or purchase is negoti¬ 
ated, except under §§ 804.103 to 804.107, 
inclusive, a complete file of the data and 
Information and the various factors con¬ 
sidered with respect to the negotiation 
shall be preserved by the procuring serv¬ 
ice concerned for a period of three years 
following final payment on such pur¬ 
chase or contract. 

SUBPAJtT C—TYPES OF CONTRACTS 
AUTHORIZED 

§ 804.300 Contracts authorized. Con¬ 
tracts negotiated pursuant to Subpart A 
may be of any type which in the opinion 
of the chief of the procuring service will 
promote the best interests of the United 
States, except that under no circum¬ 
stances will contracts provide for the 
payment to the contractor of cost-plus- 
a-percentage-of-cost. Neither a cost nor 
a cost-plus-fixed-fee contract nor an in¬ 
centive-type contract shall be used unless 
the chief of the procuring service deter¬ 
mines that such method of contracting is 
likely to be less costly than other meth¬ 
ods or that it is impracticable to secure 
supplies or services of the kind or quality 
required without the use of the cost or 
cost-plus-fixed-fee contract or an incen¬ 
tive-type contract. Unless further dele¬ 
gations of authority by the Secretary are 
requested by the chief of a procuring 
service, such determinations shall be 
made only by the chief of a procuring 
service and shall be 'based on written 
findings in accordance with Subpart B. 

§ 804.301 Basic policy* In no event 
will a fixed-fee exceed seven percent 
(7%) of the estimated cost of the con¬ 
tract exclusive of fee. In a cost-plus- 
fixed-fee contract for architectural or 
engineering services relating to any pub¬ 
lic work or utility project, a fee for such 
services not in excess of six percent (6%) 
of the estimated cost of such project (ex¬ 
clusive of the fixed fee) is authorized. It 
is the policy of the Department to secure 
firm prices whenever such course is feas¬ 
ible. Accordingly contracts for the pay¬ 
ment of fixed prices should be negotiated 
whenever conditions permit. Letters of 
intent, letter orders, and price revision 
articles (as listed in § 804.302 et seq.), 
will not be used without the prior ap¬ 
proval of the Chief, Current Procure¬ 
ment Branch, SS&P Division, General 
Staff, U. S. Army. 

§ 804.302 Price redetermination . 

§ 804.302-1 To effect reasonable 
prices. Where substantial contingency 
charges would normally be included in a 
contract price due to, but not necessarily 
limited to, such factors as prolonged de¬ 
livery schedules or unstable market con¬ 
ditions for material or labor, then it will 
be in the interest of the Government to 
eliminate such charges by negotiating for 
the inclusion of an appropriate price re- 
determination article. By this method, 
the Government in effect assumes cer¬ 
tain risks which a contractor would 
otherwise have to assume and include in 
his contract price. By this method the 
contractor is ultimately reimbursed only 


to the extent that such contingencies 
occur. 

§ 804.302-2 In lieu of cost or cost- 
plus-fixed-fee contracts . It is recognized 
that in many cases the nature of the pro¬ 
curement is such that a cost or cost-plus- 
fixed-fee form of contract appears to be 
the only practicable approach, such as 
(a) experimental, developmental, or re¬ 
search work; (b> first production quan¬ 
tities of articles not previously produced 
or where the articles are new', experimen¬ 
tal or developmental, or unfamiliar to the 
contractor, and the consequent lack of 
cost experience may prevent the setting 
of a fair price when the contract is made. 
However, use of a cost or cost-plus-fixed- 
fee contract in such instances has dis¬ 
tinct disadvantages in that, among other 
things, such contracts require uneco¬ 
nomical use of auditing and administra¬ 
tive personnel, both by the Government 
and the contractor, in checking and re¬ 
checking vouchers, in auditing and allo¬ 
cating costs and in adjusting accounting 
questions. Accordingly, consideration 
should be given to the utilization of ap¬ 
propriate price redetermination articles 
in fixed price contracts where procure¬ 
ment of any of the foregoing is involved. 

§ 804.302-3 Arrangement of articles 
and regulation§. <a> Form I provides 

for periodic revision of price at fixed 
intervals. Form II-A and II-B provide 
for optional periodic revision of price 
upon the demand of either party. These 
forms constitute the basic price revision 
articles and are identical in provision 
except to the extent that their specific 
purposes require variations therein. The 
regulations common and applicable to all 
these forms are contained in § 804.303. 
Additional regulations governing the use 
and administration of each separate form 
will be found in the section setting out 
that form. 

(b) Form m, providing for downward 
price revision after completion or termi¬ 
nation of the contract, and the regula¬ 
tions for its use and administration, are 
set out in § 804.306. 

(c) Form IV. providing for downward 
or limited upward price revision after 
completion or termination of the con¬ 
tract, and the regulations for its use and 
administration, are set out in § 804.307. 

(d) Form V, providing for repricing 
upon the happening of a specified con¬ 
tingency, and the regulations for its 
use and administration are set out in 
§ 804.308. 

§ 804.302-4 Tabular view of price re¬ 
vision articles. This table is designed to 
assist contracting officers and other pro¬ 
curement personnel to familiarize them¬ 
selves with the price revision articles and 
to enable them quickly to ascertain which 
article appears most appropriate for a 
particular proposed contract. It is not 
designed to supplant in any way the 
textual regulations themselves, since the 
effect of each article and the conditions 
for its use are not stated in detail. Be¬ 
fore any article is proposed to be used or 
is used in a particular case, the full text 
of the applicable regulations will be care¬ 
fully examined and followed. 
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Effect of article 


form I 
§804. 304-5 

Upward or downward pace 
revision negotiated at fixed 
periods, with prospective 
effect only. 


Conditions for use 


Applicable to particular article 
§804.304-2 

1. Contract Is such that both parties 
should be bound by priqe for the 
first period. Pricing perfGds range 
from 3 to 4 months in length. 

2. Price is based on projections not ex¬ 
tending beyond end of first period. 

3. Periods should conform with oper¬ 
ation of contractor's cost accounting 
system and need not be of equal 
length. 

4. Periods may l>e measured in time 
or production or delivery of items. 


Applicable to Form I and Form II articles 
§804.303-1 

1. Contract is fixed-price contract for sup* 
plies or services. 

2. There is an absence of competition as that 
term is defined in § 804.303-1. 

3. Price is negotiated on understanding that 
particular article is to be included in can* 
tr.»ct and is a close price containing substan¬ 
tially no contingency charges. 

4. Contractor employs proper estimating 
methods. 

5. Contractor’s cost accounting system Is 
sufficiently reliable and accurate for proper 
operation of article. 

6. One article is not to be substituted for 
another without express authority. 

7. Alternative provisions for disagreements 
are provided. See §§ 804.304-2, 804.3W-4J, 
804.30.5-2, and 804.305-0. 


Effect of article 


Conditions for use 


Form II-A 
§804.308-4 

Upward or downward price revision negot I- 
atrd upon demand of either party, with 
prospective effect only, and subject to 
specified limitations on frequency of de¬ 
mands. 

Form II-B 
§804.305-8 

Upward of downward negotiated price re¬ 
vision. with first period fixed ana subject 
to retroact ive revision, and with prospect¬ 
ive revision thereafter ujxm demand of 
either party, subject to specified limita¬ 
tions on frequency of demands. 

Form III 

§ 804.308-4 

Downward price revision negotiated upon 
contracting officer's demand after com¬ 
pletion of termination of contract. 


Form IV 
§ 804.307-4 

Downward or limited upward price revi¬ 
sion negotiated after completion or ter¬ 
mination of contract. 


Form V 
§ 804.308-2 

Upward or downward price rev Won nego¬ 
tiated upon happening of specified con¬ 
tingent event and limited to that event 
ana its direct effect. 


§S04.305-2 

1. Contract is such that both parties should he bound by Initial price. 

2. Price is based on projections extending over life of entire contract, 
taking into account reasonably expected cost decreases. 

3. Date before which first <temam) cannot be made is specified. Ninety 
day limitation effective thereafter may be varied by chief of procuring 
service. 

§ 804.305-2 

1. Contract is such that neither porty should be bound by Initial price. 

2. Price is based on projections not extending beyond completion of 
initial portion of contract. 

3. Ninety-day limitation on frequency of demands may be varied by 

chiefs of procuring service. ... 

4. Percentage figure in paragraph (b) (1) of article to be kept as low as 
possible and never is to exceed 40%. 

§804,306-2 

1. Contract amount is $100,000 or less. 

2. Initial price !>ears reasonable relationship to expected final price 
under contract. 

3. Items are strictly developmental or experimental In character. 

4. Contractor s cost accounting system Is sufficient to show costs under 
contract. 

§ 804.307-4 

1 . Contract calls for experimental or developmental items or services 
for tests iu laboratories or field operations or similar experiments. 

2. Form II-B cannot be used iu contract. 

3. Price is as close as circumstances permit. Maximum price bears 
reasonable relationship to initial price. 

4. Contractor has or will establish adequate cost accounting system. 

5. Prior written approval of Chief. Current Procurement Branch, 
SS&P Division, General Staff, U. 8. Army, is required before article 
is used in any contract. 

f 804.308-2 

1. Contingency or basic assumption must be clearly stated In article. 

2. Contingency must come within one of specified categories. 

3. Certain events are excluded as possible contingencies. 

4. Price contains no charge or allowance on account of specified con¬ 
tingency. 

8. Article may be used even though Form I or one of the Form II 
articles is used in same contract. 


§ 804.303 Rules applicable to Forms 
/, II-A and 7J-B. 

§ 804.303-1 Conditions for use. Forms 
I, II-A and II-B will not be used unless 
all of the following conditions are sat¬ 
isfied. 

(a) The contract is a fixed price con¬ 
tract for supplies or services. 

(b) The contracting officer believes 
that there is an absence of competition 
for all the business to which the con¬ 
tract is to relate and that the prices 
quoted do not clearly reflect competition. 
The term "competition” as used herein 
means an actual striving by two or more 
persons for the particular order. It 
generally presupposes that available pro¬ 
ductive facilities are more than sufficient 


to meet the entire demand for the item 
in question, with the consequence that 
there is a free interaction between the 
forces of supply and demand. The term 
does not include formal bids or quota¬ 
tions which do not reflect a genuine at¬ 
tempt on the part of the bidders to ob¬ 
tain the order in actual rivalry with one 
another or which do not indicate inde¬ 
pendent action in arriving at the prices 
quoted. 

(c) The price (1) is negotiated upon 
the express understanding that the par¬ 
ticular Price Revision Article is to be in¬ 
cluded in the contract and (2) is a close 
price containing substantially no charge 
or allowance for contingencies. 

(d) The contracting officer is satisfied 
that the contractor employs methods of 


estimating its costs which accurately re¬ 
flect current shop and engineering ex¬ 
perience and proper quantity and price 
allowances for material, labor, machine 
utilization and other cost elements. 

(e) The contracting officer is satisfied 
that the contractor has a cost accounting 
system of sufficient accuracy and relia¬ 
bility to show the cost information re¬ 
quired by the article at the time or times 
provided therein. 

<f) Except as otherwise specifically 
authorized in these paragraphs, no Price 
Revision Article will be substituted for 
another in or be deleted from an exist¬ 
ing contract without the prior approval 
of the Chief, Current Procurement 
Branch, SS&P Division, General Staff, 
U. S. Army. 

(g) The special conditions for the use 
of the Form I or Form n article to be 
employed, hereinafter prescribed, are 
met and satisfied. 

§ 804.303-2 Rules for administration . 
In negotiating a price adjustment under 
the Form I or Form II articles, the con¬ 
tracting officer will adhere to the fol¬ 
lowing rules: 

(a) The negotiations to revise prices 
should ordinarily take Into account all 
changes in specifications which have 
been made up to the time of the negotia¬ 
tions. 

<b) Negotiations to revise prices will 
be conducted upon substantially the 
same basis as the original negotiation 
of a price when like information costs 
and estimates is available. The con¬ 
tracting officer ordinarily should not 
give consideration to an increase in price 
beyond the amount estimated to be the 
excess of (1) any increases in cost be¬ 
yond the contractor’s control over (2) 
any offsetting reductions in the contrac¬ 
tor’s costs. However, this rule should 
not be applied to deprive a contractor of 
a reasonable reward in the form of an 
increased estimated profit margin for es¬ 
pecially efficient and economical produc¬ 
tion. 

(c) The contracting officer should take 
into consideration the fact that increases 
in certain costs may be offset by de¬ 
creases in others. The contracting offi¬ 
cer should also recognize that increases 
in wages and in the prices of materials 
will not necessarily increase. Immediate¬ 
ly or proportionately, the cost of items 
to be delivered by the contractor. For 
example, some of the labor on work in 
process at the time of a wage increase 
may have been performed while lower 
rates of wages were in effect. Again, ma¬ 
terials included in work in process may 
have been bought by the contractor be¬ 
fore the effective date of a price increase. 
Similarly, the contractor may have an 
inventory on hand or materials on or¬ 
der at prices which do not reflect the 
current increases therein. Also, there 
may be offsetting savings not attributa¬ 
ble to the efficiency of the contractor. 

(d) The contractor’s estimate of fu¬ 
ture costs will be considered in the light 
of all available data, including shop, en¬ 
gineering, accounting and other relevant 
information, which will help to check the 
accuracy of the estimate. When any 
component or components of the esti¬ 
mate are in question, the contracting of¬ 
ficer should inquire into the physical 
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facts, e. g.. the number of men actually 
engaged In a particular operation or 
process, the quantity of material actually 
used, etc. Expense and overhead allo¬ 
cations are based upon an estimated 
amount of expense spread over an antic¬ 
ipated volume to be obtained. Check of 
the actual rate of expenditures and the 
actual volume being obtained should be 
made so that the rates used may be 
founded on up-to-date forecasts. The 
aggregate of those charges included in 
the prices of contracts entered into with¬ 
in the current period should be consid¬ 
ered in order to avoid excessive prices 
through over-absorption of such charges. 

(e> In addition to consideration of the 
contractor’s cost experience under the 
contract and its estimates of future pro¬ 
duction costs, the contracting officer 
should make use of comparative prices, 
comparative costs and the trends of such 
prices and costs. If, since the making of 
the contract, prices have become compet¬ 
itive (in the sense indicated in § 804.- 
303-1), particular weight shall be given 
to comparative prices, to the end that 
the effect of competitive forces may be 
fully realized for the benefit of the Gov¬ 
ernment. 

(f) The contracting officer should 
make such use and verification of the 
estimate and the supporting cost data 
submitted by the contractor as he would 
make with respect to similar data upon 
the negotiation of a price under a new 
contract. The verification may include 
the examination of the contractor’s rec¬ 
ords, accounts and books and. if neces¬ 
sary in a particular case, may include 
an audit thereof, but generally the em¬ 
phasis should be upon a check of the 
physical facts underlying the estimate 
(e. g.. the quantity of material actually 
used, scrap losses, man and machine 
hours consumed, etc.) and the prices and 
rates used therein. 

(g) The negotiations will be promptly 
instituted and concluded in strict ac¬ 
cordance with the provisions of the par¬ 
ticular article. Every effort will be 
made to come to an agreement as to re¬ 
vised price or prices. The Disputes 
Articles shall be invoked only as a last 
resort. 

(h) Upon the conclusion of each ne¬ 
gotiation for price revision, the revised 
price or prices will be evidenced by a 
supplemental agreement. The supple¬ 
mental agreement should clearly indi¬ 
cate what costs, if any, of a non-recur¬ 
rent nature have been recognized as t 
having been paid for in prices for the 
preceding period or periods, so as to 
avoid the possibility of a second payment 
therefor in the event of termination at 
the option of the Government. This is 
particularly important where Form II-B 
has been used. 

(i) Wherever a contract containing 
Form I, II-A or II-B Price Revision 
Article is modified by change order or 
supplemental agreement, so as to affect 
the rate of deliveries or quantities of 
items called for. the contracting officer 
will take care to deal with and cover ex¬ 
plicitly any modification in the opera¬ 
tion of the Price Revision Article which 
he considers are made necessary by the 
modification of rates of deliveries or 
quantities. 


RULES AND REGULATIONS 

§ 804.304 Form l, for periodic pricing 
at fixed intervals . 

§ 804.304-1 Nature and effect of 
article . Form I, appearing in § 804.- 
304-5. provides for negotiated upward or 
downward revision of the price at in¬ 
tervals fixed in paragraph (b) of the 
Article. Every revision is prospective 
only and may result in a price which is 
the same as, or higher or lower than, 
the price for the preceding period. In 
appropriate cases the contract may be 
divided into two periods, with the result 
that there will be only one revision of 
price. 

§ 804.304-2 Conditions for use of Form 
I. (a) Form I may be used where the 
nature of the product, the relative in¬ 
tricacies of manufacture, the proposed 
methods of production, the experience 
of the contractor and his labor force, the 
prior use of the particular plant, the abil¬ 
ity of the contractor to make reasonable 
accurate estimates, and other surround¬ 
ing conditions are such that the Govern¬ 
ment and the contractor should be bound 
by the price for the first periodr Gener¬ 
ally such circumstances exist where the 
contractor has had substantial prior ex¬ 
perience in producing the item, but this 
is not necessarily so. as where the item 
is simple and an accurate cost estimate 
may be made at the outset. The length 
of the pricing periods will depend on the 
circumstances of each case and will nor¬ 
mally range from 3 to 4 months each. 

<b) When the Forn\ I Article is used, 
the price for the first period will be based 
on the projections which do not extend 
beyond that period. 

<c> The periods selected should be 
made to conform, as nearly as possible, 
with the operation of the contractor’s 
accounting system, so that the contrac¬ 
tor may submit the required experi¬ 
enced cost information with the least 
possible delay and interference with 
routine procedures. The periods need 
not be of equal length. 

(d) The pricing periods under the 
Form I Article may be measured by the 
production or delivery of a specified 
number of percentage of items in lieu of 
calendar periods. Where this course is 
followed the pricing periods will con¬ 
form substantially to the foregoing limi¬ 
tations, and the article will be appro¬ 
priately modified to reflect the change in 
type of period. 

(e) The conditions laid down in 
§ 804.303-1 must be satisfied before the 
foregoing article is used. 

5 804.304-3 Substitution or insertion 
by amendment . Form I may be inserted 
in an existing contract by amendment if 
all the conditions for its use in a new 
contract are satisfied and if (a) the price 
is substantially reduced or (b) the quan¬ 
tity is increased and the article i§ made 
applicable only to the increased quan¬ 
tity. 

§ 804.304-4 Administration of Form I. 
(a) The price revised prospectively for 
any period shall be based on projections 
which do not extend beyond the end of 
that period. 

(b> The rules for administration of 
the Form I and II Price Revision Ar¬ 


ticles, set out in 5 804.303-2, will be fol¬ 
lowed and applied with respect to Form I. 

§ 804.304-5 Text of Form I. 

(a) The prices fixed in Article_may 

be increased or decreased in accordance with 
this Article. 

(b) Price periods. The Government and 
the Contractor agree to revise the contract 
prices under this contract periodically in ac¬ 
cordance with this Article and agree that 
the performance of this contract will be di¬ 
vided into successive periods for that pur¬ 
pose. The first period will extend from 

-to-; and the second and 

each succeeding period will extend for 1_ 

months from the end of the preceding period. 
The first day of the second and each suc¬ 
ceeding period is hereinafter referred to as 
"the effective date of the price revision". 
Fifteen days before the end of each period 
hereunder, except the last, or at such time 
or times as the Contracting Officer may fix, 
the Contractor shall furnish the statements 
and data referred to in paragraph (c) of 
this Article. 

(c) Submission of data. At the time or 
each of the times specified or provided for 
in paragraph (b) of this Article the Con¬ 
tractor shall submit (1) a new estimate and 
breakdown of the unit cost and the proposed 
prices of the items to be delivered in the 
succeeding period under this contract, item¬ 
ized so far as is prescribed in War Depart¬ 
ment Standard Form No. 105, <11) an expla¬ 
nation of the differences between the origi¬ 
nal (or last preceding) estimate and the new 
estimate: (lii) such relevant shop and engi¬ 
neering data, cost records, overhead absorp¬ 
tion reports and accounting statements as 
may be of assistance in determining the ac¬ 
curacy and reliability of the new estimates; 
(iv) a statement of experienced costs of pro¬ 
duction hereunder to the extent that they 
are available at the time or times of the ne¬ 
gotiation of the revision of prices hereunder: 
and (v) any other relevant data usually fur¬ 
nished in the case of negotiation of prices 
under a new contract. The Government 
may make such examination of the Con¬ 
tractor's accounts, records and books as the 
Contracting Officer may require and may 
make such audit thereof as the Contracting 
Officer may deem necessary. 

(d) Negotiation. (1) Upon the filing of 
the statements and data required by para¬ 
graph (c) of this Article, the Contractor and 
the Contracting Officer will negotiate 
promptly in good faith to agree upon prices 
for items to be delivered on and after the 
effective date of the price revision. Nego¬ 
tiations for price revision under this Arti¬ 
cle shall be conducted on the same basis, 
employing the same types of data (including, 
without limitation, comparative prices, com¬ 
parative costs, and trends thereof) as in the 
negotiation of prices under a new Depart¬ 
ment of the Army contract. 

(2) After each negotiation the agreement 
reached will be evidenced by a supplemental 
agreement stating the revised prices to be 
effective with respect to deliveries on and 
after the effective date of the price revision. 

(e) Disagreements. If within thirty days 
after the effective date of the price revision 
(or such further period as may be fixed by 
written agreement) the Contracting Officer 
and the Contractor fail to agree to revised 
prices for the period in question, the failure 
to agree shall be deemed to be a disagree¬ 
ment as to a question of fact which shall 
be disposed of in accordance with Article 
_(Disputes). 

(f) Payments. Until new prices shall be¬ 
come effective in accordance with this Article, 
the prices in force at the effective date of 
the price revision shall be paid upon all de¬ 
liveries, subject to appropriate later revision 
made pursuant to paragraph (d) or (e) or 

(g) (2) (B) of this Article. 
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(g) Termination provisions. For any of 

the purposes of Article-(Termination 

at the Option of the Government) of this 
contract (including without limitation, the 
computation of "the total contract price" 
and "the contract price of work not termi¬ 
nated") the contract price of delivered arti¬ 
cles shall be deemed to be. 

(1) For all items delivered prior to the 
effective date of the price revision, the con¬ 
tract price (giving effect to any prior revi¬ 
sions under this Article) applicable to each 
such item; 

(2) For all items delivered on or after the 
effective date of the price revision, 

(A) The contract price as revised in ac¬ 
cordance with this Article, if such revision 
shall have been agreed upon; and 

(B) II such revision shall not have been 
agreed upon, then such estimated prices as 
the Contractor and the Contracting Officer 
may agree upon as reasonable under all the 
circumstances and in the absence of such 
agreement such reasonable prices as may be 
determined In accordance with Article . . . 
(Disputes). 

§ 804,305 Forms II-A and II-B. for 
optional periodic pricing upon demand . 

§ 804.305-1 Nature and effect of Ar¬ 
ticles. (a) Form II-A, appearing in 
5 804.305-4, provides for negotiated up¬ 
ward or downward revision of the price 
from time to time upon the written de¬ 
mand of either the Government or the 
Contractor, subject to specified limita¬ 
tions on the frequency of the demands. 
All revisions made under Form II-A have 
a prospective effect only, and upon any 
revision the new price may be the same 
as, or higher or lower than, the price 
theretofore in effect. 

(b) Form II-B, appearing in 
$ 804.305-5, provides for a negotiated up¬ 
ward or downward revision of the prices 
upon completion of delivery of a speci¬ 
fied percentage of the principal items 
called for by the contract, without a de¬ 
mand by either party. Thereafter there 
may be upward or downward revision of 
the price upon written demand of either 
party, subject to specified limitations on 
the frequency of the demands, exactly 
as in the case of Form II-A. Any revi¬ 
sion made pursuant to a demand after 
the initial period has a prospective effect 
only. 

§ 804.305-2 Conditions for use of 
Forms II-A and II-B. (a) Forms II-A 
may be used where the nature of the 
product, the relative intricacies of manu¬ 
facture, the proposed methods of produc¬ 
tion, the experience of the Contractor 
and his labor force, the prior use of the 
particular plant, the ability of the Con¬ 
tractor to make reasonable accurate esti¬ 
mates, and other surrounding conditions 
are such that the Government and the 
Contractor should be bound by the initial 
price. Generally such circumstances 
exist where the Contractor has had sub¬ 
stantial prior experience in producing the 
item, but this is not necessarily so, as 
where the item is simple and an accurate 
cost estimate may be made at the outset. 
Since price revision is not required under 
Form II-A unless one of the parties 
makes a demand therefor, the price 
initially fixed in a contract containing 
this Article may remain unchanged for 
the life of that contract. The price 
should therefore be based on projections 
extending over the entire life of the con¬ 
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tract. The projections should give effect 
to all decreases in costs which might rea¬ 
sonably be expected to occur during per¬ 
formance of the contract. Because of 
the protection afforded the Contractor 
by the Article, however, the projections 
should not give effect to possible increases 
in costs. 

(b) Form II-B may be used where the 
conditions prescribed in paragraph (a) 
of this section for the use of Form II-A 
cannot be satisfied and where, in conse¬ 
quence, the circumstances are such that 
neither the Government nor the Con¬ 
tractor should be bound by the price 
negotiated for the initial period. Gen¬ 
erally such circumstances exist where the 
Contractor has not had substantial prior 
experience in producing the item, but 
they may exist even in cases where the 
Contractor has had substantial experi¬ 
ence, as where specification changes, the 
substitution of important materials, the 
use of an untried plant or labor force, 
the intricacies of manufacturing proc¬ 
esses, or other conditions prevent the 
making of sufficiently reliable cost esti¬ 
mates at the outset of the contract. The 
initial price should be based on projec¬ 
tions which do not extend beyond the 
completion of the initial portion of the 
contract as specified in paragraph (b) 
of Form II-B. 

(c) In the case of Form II-A the date 
before which the first demand may be 
made will be fixed so as to preclude a first 
demand that may be premature, and will 
be inserted in the blank provided there¬ 
for in paragraph (b). In appropriate 
cases the 90-day limitations in paragraph 
(b) of Form II-A and II-B may be 
changed by the chief of the procuring 
service to meet the exigencies of those 
cases. 

(d) The percentage figures to be in¬ 
serted in paragraph (b> (1) of Form 
II-B should be kept as low as circum¬ 
stances will permit and should never ex¬ 
ceed forty per cent. 

(e) The conditions laid down in § 804.- 
303-1 must be satisfied before either 
Form II-A or II-B is used. 

(f) The optional paragraph (e) (Dis¬ 
agreements) set out in § 804.305-6 may 
be substituted for paragraph (e) (Disa¬ 
greements) in Form II-A or n-B at the 
option of the chief of the procuring 
service. 

§ 804.305-3 Administration of Forms 
II-A and II-B. (a) Proper administra¬ 
tion of Forms II-A and II-B requires 
that the contracting officer make regular 
periodic reviews of the contract price to 
ascertain whether or not a demand 
should be served. No demand should be 
made unless the contracting officer has 
good grounds for believing that a revision 
in price is necessary to protect the Gov¬ 
ernment’s interests. The need for such 
a demand may be indicated by factors 
such as the following: (1) comparative 
prices, (2) movements or trends in such 
prices, (3) movements or trends in the 
costs of other contractors for the same 
or similar items or services, (4) informa¬ 
tion supplied by the Contractor in the 
ordinary course of business, (5) changes 
in market prices of materials or compo¬ 
nents, (6) changes in subcontract prices, 
and (7) changes in the Contractor’s 
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prices under other Government con¬ 
tracts. 

(b) The first revised forward price 
under Form II-B and prices negotiated 
pursuant to a demand under either arti¬ 
cle should be based on projections ex¬ 
tending over the remaining life of the 
contract and should not take into ac¬ 
count possible increases in costs. 

(c) The rules for administration of the 
Form I and Form n price revision arti¬ 
cles, set out in § 804.303-1, will be fol¬ 
lowed and applied with respect to Forms 
II-A and II-B. 

§ 804.305-4 Text of Form II-A . 

(a) The prices fixed in Article_may 

be increased or decreased in accordance with 
this Article. 

(b) Demand for negotiation. (1) At any 
time and from time to time, subject to the 
limitations specified in this Article, either 
the Government or the Contractor may de¬ 
liver to the other a written demand that the 
parties negotiate to revise the prices under 
this contract. No such demand shall be 

made before - and thereafter 

neither party shall make a demand having 
an effective date within 90 days of the ef¬ 
fective date of any prior demand. Each 
demand shall specify a date (identical with 
or subsequent to the date of the delivery of 
the demand) as of which the revised prices 
shall be effective as to the deliveries made 
thereon and thereafter. This date is herein¬ 
after referred to as "the effective date of the 
price revision". Any demand under this Ar¬ 
ticle. if made by the Contractor, shall state 
briefly the ground or grounds therefor and 
shall be accompanied by the statements and 
data referred to in paragraph (c) of this 
Article. If the demand is made by the Gov¬ 
ernment, such statements and data will be 
furnished by the Contractor within 30 days 
of the delivery of the demand. 

(2) In the event all remaining work under 
this contract, as it may from time to time be 
amended, shall be terminated under Article 

- (Termination at the Option of the 

Government), no demand shall then or 
thereafter be made and any demand the 
effective date of which is less than 30 days 
before tbe effective date of such termination 
shall be void and of no effect. 

(c) Submission of data. At the time or 
each of the times specified or provided for in 
paragraph (b) of this Article the Contractor 
shall submit (1) a new estimate and break¬ 
down of the unit cost and the proposed prices 
of the items remaining under this contract 
after the effective date of the price revision, 
itemized so far as is practicable in the man¬ 
ner prescribed in the War Department 
Standard Form No. 105; (il) an explanation 
of the differences between the original (or 
last preceding) estimate and the new esti¬ 
mate; (ill) such relevant shop and engineer¬ 
ing data, cost records, overhead absorption 
reports and accounting statements as may 
be of assistance in determining the accuracy 
and reliability of the new estimate; (iv) a 
statement, of experienced costs of production 
hereunder to the extent that they are avail¬ 
able at the time or times of the negotiation 
of the revision of prices hereunder; and (v) 
any other relevant data usually furnished in 
the case of negotiation of prices under a new 
contract. The Government may make such 
examination of the Contractor’s accounts, 
records and books as the Contracting Officer 
may require and may make such audit there¬ 
of as the Contracting Officer may deem nec¬ 
essary. 

(d) Negotiations. (1) Upon the filing of 
the statements and data required by para¬ 
graph (c) of this Article the Contractor 
and the Contracting Officer will negotiate 
promptly in good faith to agree upon prices 
for items to be delivered on and after th# 
effective date of the price revision. Nego- 








7688 


RULES AND REGULATIONS 


tiations for price revisions under this Article 
shall be conducted on the same basis, em¬ 
ploying the same types of data, including, 
without limitation, comparative prices un¬ 
der a new Department of the Army contract. 

(2) After each negotiation the agreement 
reached will be evidenced by a supplemental 
agreement stating the revised prices to be 
effective with respect to deliveries on and 
after the effective date of the price revision 
(or such other later date as the parties may 
fix in such supplemental agreement). 

(e) Disagreements. If, within 30 days 

after the date on which the statements and 
data are required pursuant to paragraph (b) 
of this Article to be filed (or such further 
period as may be fixed by written agree¬ 
ment), the Contracting Officer and the Con¬ 
tractor fall to agree to revised prices, the 
failure to agree shall be deemed to be a 
disagreement as to a question of fact which 
shall be disposed of in accordance with Arti¬ 
cle _ (Disputes), and the prices so fixed 

shall remain in effect for the balance of the 
contract notwithstanding any other provi¬ 
sion of this Article. 

(f) Payments. Until new prices shall be¬ 
come effective in accordance with this Arti¬ 
cle, the prices in force at the effective dhte 
of the price revision shall be paid upon all 
deliveries, subject to appropriate later revi¬ 
sion made pursuant to paragraph (d) or (e) 
or (g) (2) (B) of this Article. 

(g) Termination provisions. For any of 

the purposes of Article_(Termination 

at the Option of the Government) of this 
contract (including, without limitation, the 
-computation of •'the total contract price” end 
•‘the contract price of work not terminated"), 
the contract price of delivered articles shall 
be deemed to be, 

(1) for all items delivered prior to the ef¬ 
fective date of the price (giving effect to 
any prior revisions under this Article) ap¬ 
plicable to each such items; 

(2) for all items delivered on or after the 
effective date of the price revision, 

(A) the contract price as revised in ac¬ 
cordance with this Article, if such revision 
shall have been agreed upon; and 

(B) If such revision shall not have been 
agreed upon, then such estimated prices as 
the Contractor and the Contracting Officer, 
may agree upon as reasonable under all* the 
circumstances and In the absence of such 
agreement such reasonable prices as may be 

determined in accordance with Article_ 

(Disputes). 

§ 804.305-5 Text of Form 1I-B. 

(a) The prices In Article :_ may be in¬ 

creased or decreased in accordance with this 
Article. 

(b) Times for negotiation. (1) Upon 

completion of delivery of _ per cent of the 

(here specify the principal items to be fur¬ 
nished under the contract) to be furnished 
under this contract, the parties shall ne¬ 
gotiate to revise the prices of all items there¬ 
tofore and thereafter to be delivered. Within 
5 days after the completion- of delivery of 
said 1 _ per cent, the Contractor shall fur¬ 

nish to the Contracting Officer the state¬ 
ments and data referred to in paragraph (c) 
of this Article. At any time and from time 
to time after the completion of delivery of 
said _ per cent, subject to the limita¬ 

tions specified in this Article, either the Gov¬ 
ernment or the Contractor may deliver to 
the other a written demand that the parties 
negotiate to adjust the prices under this 
contract. No demand shall be made prior to 
90 days after the completion of delivery of 

said _ per cent and thereafter neither 

party shall make a demand having an effec¬ 
tive date within 90 days of the effective date 
of any prior demand. Each demand shall 
specify a date (identical with or subsequent 
to the date of the delivery of the demand) 
as of which the revised prices shall be effec¬ 
tive as to the deliveries made thereon and 


thereafter. This date is hereinafter referred 
to as "the effective date of the price revi¬ 
sion”. For the purposes of the first negotia¬ 
tion contemplated by this paragraph, the date 
of execution of this contract shall be deemed 
to be the effective date of the price revi¬ 
sion. Any demand under this Article, if 
made by the Contractor, shall state briefly 
the ground or grounds therefor and shall be 
accompanied by the statements and data re¬ 
ferred to in paragraph (c) of this Article. 
If the demand is made by the Government, 
such statements and data will be furnished 
by the Contractor within 30 days of the 
delivery of the demand. 

(2) In the event all remaining work under 
this contract, as it may from time to time 
be amended, shall be terminated under 

Article_ (Termination at the Option 

of the Government), no demand shall then 
or thereafter be made and any demand the 
effective date of which is less than 30 days 
before the effective date of such termination 
shall be void and of no effect. 

(c) Submission of data. At the time or 
each of the times specified or provided for 
in paragraph (b) of this Article the Con¬ 
tractor shall submit (1) a new estimate and 
breakdown of the unit C 06 t and the proposed 
prices of the items remaining under this con¬ 
tract after the effective date of the price 
revision. Itemized so far as is practicable in 
the manner prescribed by War Department 
Standard Form No. 105; (il) an explanation 
of the differences between the original (or 
last preceding) estimate and the new esti¬ 
mate; (ill) such relevant shop and engineer¬ 
ing data, cost records, overhead absorption 
reports and accounting statements as may be 
of assistance in determining the accuracy 
and reliability of the new estimate; (iv) a 
statement of experienced costs of production 
hereunder to the extent that they are avail¬ 
able at the time or times of the negotiation 
of the revision of prices hereunder; and (v) 
any other relevant data usually furnished in 
the case of negotiation of prices under a 
new contract. The Government may make 
such examination of the Contractor’s ac¬ 
counts, records and books as the Contracting 
Officer may require and may make such audit 
thereof as the Contracting Officer may deem 
necessary. 

(d) Negotiations. (1) Upon the filing of 
the statements and data required by para¬ 
graph (c) of this Article, the Contractor and 
the Contracting Officer will negotiate prompt¬ 
ly in good faith to agree upon prices for 
items to be delivered on and after the effec¬ 
tive date of the price revision. Negotiations 
for price revisions under this Article shall 
be conducted on the same basis, employing 
the same types of data (including, without 
limitations, comparative prices, comparative 
costs, and trends thereof) as in the negotia¬ 
tion of prices under a new Department of 
the Army contract. 

(2) After each negotiation the agreement 
reached will be evidenced by a supplemental 
agreement stating the revised prices to be 
effective with respect *to deliveries on and 
after the effective date of the price revision 
(or such other later date as the parties may 
fix in such supplemental agreement). 

(e) Disagreements. If within 30 days 

after the date on which the statements and 
data are required pursuant to paragraph (b) 
of this Article to be filed (or such further 
period as may be fixed by written agreement) 
the Contracting Officer and the Contractor 
fail to agree to revised prices, the failure to 
agree shall be deemed to be a disagreement 
as to a question of fact which shall be dis¬ 
posed of in accordance with Article-(Dis¬ 

putes), and the prices so fixed shall remain 
in effect for the balance of the contract not¬ 
withstanding any other provision of this 
Article. 

(f) Payments. Until new prices shall be¬ 
come effective in accordance with this Article, 
the prices in force at the effective date of the 


price revision shall be paid upon all deliv¬ 
eries. subject to appropriate later revision 
made pursuant to paragraph (d) or (e) or 

(g) (2) (B) of this Article. 

(g) Termination provisions. For any of 

the purposes of Article_(Termination 

at the Option of the Government) of this 
contract (including, without limitation, the 
computation of "the total contract price” 
and "the contract price of work not termi¬ 
nated"), the contract price of delivered ar¬ 
ticles shall be deemed to be. 

(1) for all items delivered prior to the 
effective date of the price revision, the con¬ 
tract price (giving effect to any prior revi¬ 
sions under this Article) applicable to each 
such item; 

(2) for all items delivered on or after the 
effective date of the price revision; 

(A) the contract price as revised in ac¬ 
cordance with this Article if such revision 
shall have been agreed upon; and 

(B) if such revision shall not have been 
agreed upon, then such estimated prices as 
the Contractor and the Contracting Officer 
may agree upon as reasonable under all the 
circumstances and in the ebsence of such 
agreement such reasonable prices as may be 

determined in accordance with Article_ 

(Disputes). 

(1) Termination during the initial period. 

In the event that this contract is terminated 
under Article_(Termination at the Op¬ 

tion of the Government) or the Contractor’s 
right to deliver is terminated under Article 

- (Delays-Damages), so that the last 

delivery under the contract as terminated is 
made prior to the completion of the Initial 
period as specified in paragraph (b) of this 

Article, the Contractor within _days 

after such last delivery shall furnish the data 
required by paragraph (c) of this Article and 
thereupon the parties shall negotiate in good 
faith to agree upon revised prices under this 
contract. The agreement reached shall be 
evidenced by a supplemental agreement to 
this contract stating the revised prices under 
the contract. Any disagreement as to the 
revised prices will be disposed of as a ques¬ 
tion of fact in accordance with Article_ 

(Disputes)*. 

§ 804 305-6 Optional paragraph (e) 

( Disagreements) for use with Form II-A 
or II-B. 

(e) Disagreements. (1) If within 30 days 
after the date on which the statements and 
data are required pursuant to paragraph (b) 
of this Article to be filed (or such further 
period as may be fixed by written agreement) 
the Contracting Officer and the Contractor 
fail to agree to revised prices, the Contractor, 
if it has substantially complied with the re¬ 
quirements of this Article as to the furnish¬ 
ing of statements and data, may give written 
notice to the Contracting Officer requiring 
the Government to pay the prices set forth 
in such notice from the time at which such 
price revision was to be effective under the 
provisions of this Article/ 

(2) If the Contracting Officer and the Con¬ 
tractor fail to agree, tl^e Contracting Officer 
within 30 days after the delivery of the Con¬ 
tractor’s notice may serve* upon the Contrac¬ 
tor a written election by which the Govern¬ 
ment agrees to pay to the Contractor fair and 
just compensation from the time at which 
such price revision was to be effective under 
the provisions of this Article. The written 
election shall specify the amount which the 
Contracting Officer deems to be fair and Just 
compensation. If no written election is 
served upon the Contractor, the prices set 
forth in the Contractor’s notice shall be in¬ 
corporated in an appropriate supplemental 
agreement. If a written election is served 
upon the Contractor as above provided, the 
contract shall continue in effect as modified 
by such written election and the Contractor 
(a) shall be paid currently the amount sped- 




















Tuesday, November 18, 1947 FEDERAL REGISTER ^ 7689 


fled by the Contracting Officer In such writ¬ 
ten election tor all delivefies affected thereby 
and (b) may recover from the United States, 
by suit brought within Bix months after the 
delivery of such written election or after the 
completion of deliveries under this contract, 
whichever shall last occur, the amount, if 
any, by which such fair afid Just compensa¬ 
tion exceeds the amount so specified. 

(3) If the Contracting Officer and the Con¬ 
tractor fall to agree and no notice has been 
given by the Contractor as contemplated in 
paragraph (e) (1) of this Article, the Con¬ 
tractor shall be entitled to receive, from the 
time at which such price revision was to be 
effective under the provisions of this Article, 
fair and Just compensation the amount of 
which shall be determined as a question of 
fact under Article-(Disputes). 

§ 804.306 Form III Price Revision Ar¬ 
ticle; retroactive price revision by mu¬ 
tual agreement. 

§ 804.306-1 Nature and effect of ar¬ 
ticle. This article is designed for use in 
contracts of $100,000 or less for experi¬ 
mental or developmental items or serv¬ 
ices. By its terms the Contracting Offi¬ 
cer is empowered, after completion or 
termination of the contract, to demand 
that the parties negotiate to reduce the 
entire contract price. The revision ef¬ 
fected thereunder is wholly retroactive. 

§ 804.306-2 Conditions for use. (a) 
The amount of the contract is $100,000 
or less. 

(b) The price initially fixed in the 
contract should bear a reasonable rela¬ 
tionship to the expected final price here¬ 
under. In negotiating the initial price 
the requirements of Subpart A, Part 808, 
will be observed. 

(c) The items or services called for by 
the contract are strictly developmental 
or experimental in character. 

(d) The contractor's cost accounting 
system is sufficient to show the costs un¬ 
der the contract. 

§ 804.306-3 Rules for administration. 

(a) If the production cost figures indi¬ 
cate that the price was high, the con¬ 
tracting officer will make the demand 
contemplated by the article and will pro¬ 
ceed promptly with and conclude the re¬ 
vision of the price in accordance with 
the article 

(b) The Contracting Officer should 
make such use and verification of the 
.cost data as he would make with respect 
to similar data upon the negotiation of 
a price under a new contract. The ceri- 
fication may include an examination and 
audit of the contractor's books and 
records. 

(c) The profit agreed to upon the revi¬ 
sion will be dependent upon the contract. 

(d> The revised price will be evidenced 
by a supplemental agreement making 
adequate provision to secure to the Gov¬ 
ernment the benefit of the reduction. 

§ 804.306-4 Text of Form III . 

(a) Within sixty days after the completion 
or termination of this contract, the Con¬ 
tractor will submit to the Contracting Of¬ 
ficer a detailed statement of the costs of 
performing this contract. Upon the written 
demand of the Contracting Officer, made at 
any time within thirty days after the sub¬ 
mission of such statement, the Contractor 
will negotiate to reduce the contract price 
to an amount representing fair and reason¬ 
able compensation for the performance of 


the contract. In such negotiations the ef¬ 
ficiency of the Contractor in production, buy¬ 
ing and management will be given due 
weight. 

(b) The Contractor will furnish to the 
Contracting Officer such other statements of 
actual costs of production and such other 
financial statements, at such times and in 
such form and detail, as the Contracting 
Officer may prescribe, and will permit such 
audits and examination of its books, records 
and accounts as the Contracting Officer may 
request. 

(c) If within thirty (30) days after the 
making of such demand (or such further 
period as may be fixed by written agree¬ 
ment) the Contracting Officer and the Con¬ 
tractor faU to agree to a revised price, the 
failure to agree shall be deemed to be a dis¬ 
agreement as to a question of fact which shall 
be disposed of in accordance with Article 
_(Disputes). 

(d) The Government shall retain from 
amounts otherwise due the Contractor, or 
the Contractor shall repay to the Govern¬ 
ment if paid to him, any amount by which 
the contract price is found as a result of the 
application of this Article to exceed a fair 
and reasonable price, as the Contracting Of¬ 
ficer may direct. 

§ 804.307 Form IV Price Revision Ar¬ 
ticle; for retroactive pricing with limited 
upivard revision. 

§ 804.307-1 Nature and effect of ar¬ 
ticle. This article, providing for upward 
and downward price revision, is author¬ 
ized for use in certain limited kinds of 
experimental or developmental con¬ 
tracts. Under the article a contract 
price is agreed upon which it is believed 
will tend to compel the contractor to do 
as efficient a job as possible in the cir¬ 
cumstances, and at the same time a 
maximum price is fixed as a ceiling of 
any upward revision under the article. 
The revision takes place after completion 
or termination of the contract and is of 
course wholly retroactive. 

§ 804.307-2 Conditions for use. (a) 
The contract must call for experimental 
or developmental items or services for 
tests in (1) laboratories, (2) field opera¬ 
tions, or (3) similar experiments. 

(b) The items or services called for by 
the contract are of such a nonrepetitive 
character as to preclude the proper use of 
II-B. 

(c) The contract price shall be as close 
as the circumstances of the particular 
procurement will permit. The maximum 
price will bear a reasonable relationship 
to the initial contract price in the light 
of the predictability of costs. In nego¬ 
tiating the contract price and the maxi¬ 
mum price the requirements of Subpart 
A, Part 807, will be observed. 

'(d) The Contractor must have or es¬ 
tablish a cost accounting system which 
will show the costs of performing the 
contract. If the Contractor's normal 
cost accounting methods are not satis¬ 
factory, it will be necessary to use one 
of the optional alternative sentences set 
out in paragraph (b) of the article in 
which event it will be necessary to pre¬ 
scribe the cost records which the con¬ 
tractor is to maintain and the method of 
maintaining such records. Wherever 
possible this determination concerning 
the records should be made at the time 
the contract is initially executed using 
the first optional alternative sentence 


and specifying in detail what is to be re¬ 
quired of the contractor. When such de¬ 
termination cannot be made at once, the 
contracting officer may conclude that 
after further investigation he will be 
able to prescribe the appropriate cost 
records, in which event the second op¬ 
tional alternative sentence should be 
used; and in that case such determina¬ 
tion should be reflected, when possible, 
by an agreement supplemental to the 
contract. 

(e) Use of this article shall be subject 
to prior written approval of the Chief 
Current Procurement Branch, SS&P Di¬ 
vision, General Staff, U. S. Army. In 
those cases where the award exceeds 
$100,000, approval may be requested 
when complying with the provisions of 
§ 805.200-4. The request for such ap¬ 
proval shall show in detail full compli¬ 
ance with the foregoing conditions and 
shall include, to the extent practicable, 
the information called for by § 805.200-6. 

§ 804.307-3 Rules for administra¬ 
tion. (a) The time limitations pre¬ 
scribed in the article will be strictly fol¬ 
lowed. 

(b) The contracting officer should 
make such use and verification of the 
cost data submitted by the contractor as 
he would make with respect to similar 
data upon the negotiation of a price un¬ 
der a new contract. The verification 
may include the examination and audit 
of the contractor's books and record. 

(c) The negotiations under the article 
may result in a revised price which is the 
same as, or higher or lower than, the 
contract price but never is a revised price 
in excess of the maximum price. The 
profit agreed to upon the revision of the 
price will be dependent upon the contrac¬ 
tor's efficiency in performing the con¬ 
tract. 

(d) The revised price will be evidenced 
by a supplemental agreement making 
adequate provision to secure to the Gov¬ 
ernment the benefit of any price reduc¬ 
tion negotiated, or for payment to the 
contractor of any price increase, as the 
case may be. 

§ 804.307-4 Text of Form IV. 

(a) Because of the experimental and de¬ 
velopmental nature of the work called for by 
this contract and the great uncertainty a a 
to the cost of performance hereunder, the 
parties agree that the contract price fixed 

in Article_hereof may be increased or 

decreased in accordance with the provisions 
of this Article. 

(b) Within_(not exceeding 60] days 

after the completion or termination of this 
contract, the Contractor will file with the 
Contracting Officer a statement showing, in 
such form and detail as the Contracting Of¬ 
ficer may prescribe, the Contractor's cost of 
producing the supplies or furnishing the 
services called for hereunder, together with 
such other information as may be pertinent 
in the negotiations for a revised price pur¬ 
suant to this Article. Such statement of 
cost shall fairly reflect the normal operation 
of the Contractor's cost system. | First op¬ 
tional alemative to preceding sentence: The 
Contractor will establish and maintain rec¬ 
ords of the costs of performing this contract, 
as follows: • • *.( (Seco7id optional al¬ 

ternative: The Contractor will establish and 
maintain such records of the costs of per¬ 
forming this contract as the Contracting Of¬ 
ficer may require In writing. | The Contract- 
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ing Officer shall have the right at all reason¬ 
able times to make or cause to be made such 
examinations and audits of the Contractor’s 
books, records and accounts as he may re¬ 
quest. 

(c) Upon the filing of the statement and 
other pertinent Information required by par¬ 
agraph (b) of this Article, the Contractor 
and the Contracting Officer will promptly ne¬ 
gotiate in good faith to agree upon a reason¬ 
able revised price for the entire contract 
which, upon the basis of such statement and 
other pertinent Information, will constitute 
fair and Just compensation to the Contractor 
for the performance of this contract. In de¬ 
termining the extent of any estimated allow¬ 
ance for profit to be taken Into account In 
fixing such revised price, consideration will 
be given to the extent to which the contrac¬ 
tor has performed the contract with efficien¬ 
cy, economy and ingenuity. In no event 
shall the revised price exceed the sum of 

$_ The revised price shall be evidenced 

by a supplemental agreement to this con¬ 
tract. 

(d) If within _ [not exceeding 

90] days after the completion or termina¬ 
tion of this contract, the parties shall fail 
to agree upon a revised price in accordance 
with the provisions of this Article, the fail¬ 
ure to agree shall be deemed to be a disagree¬ 
ment as to a question of fact which shall 
be disposed of in accordance with Article 
_(Disputes). 

(e) In the event of a price Increase the 
Government will pay or credit to the Con¬ 
tractor the amount by which the revised 
price shall exceed the contract price afore¬ 
said. In the event of a decrease in price the 
Contractor will repay or credit the amount 
of such decrease to the Government In such 
manner as the Contracting Officer may direct. 

(f) For any of the purposes of Article 

- (Termination at the Option of the 

Government) of this contract (including 
without limitation, computation of “the to¬ 
tal contract price” and “the contract price of 
work not terminated”) the contract price 
shall be the revised contract price agreed 
upon under paragraph (c) of this Article or 
determined under paragraph (d) of this Ar¬ 
ticle, as the case may be. 

§ 804.308 Form V Price Revision Ar¬ 
ticle; for repricing upon happening of 
specified contingency. 

§ 804.308-1 Nature and effect of ar¬ 
ticle . This article provides for an equi¬ 
table adjustment of prices upon the hap¬ 
pening of a contingency specified in the 
Price Revision Article. The equitable 
adjustment may require either an in¬ 
crease or decrease in the price. 

§ 804.308-2 Conditions for use* (a) 
The contingency must come within one 
of the following categories: (1) cages 
where the Government actually fixes the 
price or effectively controls the entire 
supply of material to be used by the con¬ 
tractor in performance of the contract; 
(2) cases where freight rates upon speci¬ 
fied materials to be used by the con¬ 
tractor in performing the contract are 
charged under authority of the Inter¬ 
state Commerce Commission; (3) cases 
where the contractor contemplates the 
purchase of a single specified important 
material or component, which is to be 
used in performing the contract, from 
a stated source or at a stated price and 
such source or price is necessarily 
changed without fault or any voluntary 
action on the part of the contractor; (4) 
cases where the contractor's compliance 
with the delivery schedule of the con¬ 
tract is prevented as a direct or proxi¬ 
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mate result of any act of the Government 
or any of its instrumentalities. In each 
of such cases the probable effect of the 
happening of the contingency should be 
a substantial change in the contractor's 
costs. 

(b) The contingency upon which tha 
equitable adjustment is to take place will 
be set forth in the blank space provided 
in the article and will substantially fol¬ 
low the language of the appropriate sam¬ 
ple statement set out in the next suc¬ 
ceeding paragraph. The statement of 
any contingency not illustrated by a sam¬ 
ple statement but which comes within 
the provisions of paragraph (a) of this 
section, will follow as closely as possible 
the form and content of the sample 
statement of the contingency falling 
within the same category. For example, 
the statement of a contingency coming 
within category (1) in paragraph (a) of 
this section, but which is not made the 
subject of a sample statement, will be 
patterned, as nearly as may be, after 
the opposite sample statement under 
(1) in paragraph (c) of this section. 

(c) Sample statements of contingen¬ 
cies. The categories herein follow the 
lettering of those in paragraph (a) of 
this section. 

Category (1) 

That the prices which the contractor shall 
pay for the material to be used by it in the 
performance of this contract will be the 
prices now fixed by the agreement between 
• • • and the Department of the Army, 

which are shown below: 

Type of material. Price. Estimated quan¬ 
tity. 

In making any adjustment under this Arti¬ 
cle. the difference between the unit price 
specified above for the particular kind of 
material and the average unit price which 
the contractor is actually required to pay 
therefor shall be applied to the estimated 
quantity shown above. 

Category (2) 

That the freight rate of-per ton 

upon_tons of which are estimated 

by the contractor to be used in performance 
of this contract, will not be changed by or 
under authority of the Interstate Commerce 
Commission. In making any adjustment 
under this Article, the difference between the 
freight rate per ton specified above and the 
weighted average freight rate per ton which 
the contractor is actually required to pay 
for the shipment of the material specified 
above shall be applied to the estimated quan¬ 
tity shown above. 

Category (3) 

(i) That the contractor will purchase 

__ in the quantity of_to 

be used by it In the performance of this 

contract, from _ at a unit price 

of $_per _ No adjustment 

shall be made under this Article unless the 
contractor shall be unable, without fault or 
negligence on its part, to purchase said 

_ from the source stated above. 

In making any adjustment under this Ar¬ 
ticle. the difference between the unit price 
actually paid or to be paid by the contractor 

for said_shall be applied to the 

estimated quantity shown above. 

(ii) That the contractor will purchase 

__ in the estimated quantity of 

_ to be used by it in the per¬ 
formance of this contract at a unit price 

of $_per_ No adjustment 

shall be made under this article in the event 
the contractor’s inability to purchase at the 
price aforesaid shall be due to its fault or 


negligence. In making any adjustment 
under this article, the difference between 
the unit price specified above and the 
weighted average unit price actually paid 
or to be paid by the contractor for said 

_shall be applied to the estimated 

quantity shown above. 

Category (4) 

That the contractor’s compliance with the 

delivery schedule provided in Article_ 

of this contract will not be prevented as a 
direct and proximate result of any act of 
the Government or any of its instrumen¬ 
talities. 

(d) The Article is not authorized for 
use to cover any of the following con¬ 
tingencies: (1) Changes in taxes or 
duties; (2) changes in wage rates or 
employment conditions; (3) risks arising 
in connection with patents; (4) termi¬ 
nation of the contract in whole or in 
part. 

(e) The price must contain no charge 

or allowance on account of the specified 
contingency. % 

(f) In appropriate cases the Article 
may be included in a new contract even 
though such contract may also contain 
one of the Form I or Form II price Re¬ 
vision Articles. 

§ 804.308-3 Rules for administration. 
(a> The contracting officer will deter¬ 
mine from the information supplied by 
the contractor and all other relevant 
data whether the contingency specified 
in the article has occurred and the 
amount by which the contractor’s costs 
have been changed thereby. The con¬ 
tracting officer may make such examina¬ 
tion and audit of the contractor’s books 
and records as he deems necessary. 

(b) The adjustment in price should be 
sufficient to compensate the contractor 
or the Government for the net changes 
in the contractor’s costs resulting from 
the happening of the contingency. There 
must be no adjustment under the article 
on account of cost changes resulting 
from other factors. 

(c) The adjustment in price will be 
evidenced by a supplemental agreement. 

§ 804.308-4 Text of Form V. 

(a) Basic assumption. The Contractor 
represents that the prices under this con¬ 
tract have been fixed on the following as¬ 
sumption (hereinafter called the basic as¬ 
sumption): 

In the event that the basic assumption 
is not realized, in whole or in part, and 
that as a result the Contractor’s costs vary 
materially from its presently anticipated 
costs as specified above, the parties agree 
that an equitable adjustment shall be made 
In the contract price on account of any net 
increase or decrease in such costs resulting 
from that non-realization. 

(b) Within 30 days after the entire or 
partial non-fulfillment of the basic assump¬ 
tion, the Contractor shaU notify the Con¬ 
tracting Officer in writing of the fact and 
extent of such occurrence, and shall also, 
within such time (or within such further 
period as the Contracting Officer may in 
writing allow before the date of final settle¬ 
ment of the contract) present in writing to 
the Contracting Officer any claim which it 
may then have for adjustment under this 
Article. Within 30 days after the Contrac¬ 
tor’s notification to him (or within such 
further time as the parties may agree upon 
in writing), the Contracting Officer shall 
present in writing to the Contractor any 
claim foe adjustment under this Article 
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which the Government may then have. The 
parties agree to negotiate In good faith con¬ 
cerning these claims and the amount and 
terms of any equitable adjustment which 
should be made. If the parties fall to agree 
whether an equitable adjustment Is required 
under this Article, or upon the terms or 
amount of such adjustment, the dispute 
shall be disposed of as a question of fact 

in accordance with Article_(Disputes). 

But nothing provided in this Article shall 
excuse the Contractor from proceeding with 
the contract in accordance with its terms. 
Any adjustment hereunder shall be evidenced 
by a supplemental agreement to this con¬ 
tract. Nothing provided in this Article is 
intended to alter, restrict or limit the terms 

of Article_(Changes) or the authority 

of the Contracting Officer thereunder. 

(c) Warranty. The Contractor represents 
and warrants that there is not included in 
the price hereunder any charge, allowance, 
or reserve for the possible nonfulfillment, 
in whole or in part, of the basic assumption. 

(d) Relation to Delays—Damages Article. 

To the extent that performance of this con¬ 
tract may be delayed because ot the non- 
reallzation of the basic assumption, in whole 
or in part, and that the Contractor shall have 
been unable to prevent such delay, the delay 
shall be deemed to be excusable for the pur¬ 
poses of Article_(Delays—Damages). 

§ 804.309 Incentive type contract arti¬ 
cle. 

§ 804.309-1 General considerations. 

(a) The contract article set forth in 
§ 804.309-4 is designed to reduce contract 
prices by providing contractors with an 
incentive to minimize the cost of per¬ 
forming contracts. The contractor 
shares with the Government the savings 
brought about by such reduction in costs. 
The contractor’s profit per unit increases 
as costs decrease and decreases as costs 
Increase up to a point where additional 
costs result in losses. 

(b) Under this Article a target price, 
which should not exceed the sum of a 
realistic estimate of the total cost of per¬ 
forming the contract and a reasonable 
profit, is determined. Because of the 
advantage to the contractor in the oppor¬ 
tunity to increase his profit by cost reduc¬ 
tions and to be reimbursed up to a point 
for cost increases, his risk is less than 
under a fixed price contract; and there¬ 
fore the profit margin at the target price 
will ordinarily be lower than that allowed 
for an equal fixed price. A maximum 
(ceiling) price which the final price can¬ 
not exceed is also set. The contractor 
and the Government share in the reduc¬ 
tion in cost below that price. The final 
price consists of (1) the contractor’s 
costs determined by negotiation and 
agreement after completion of all work 
under the contract and (2) a profit com¬ 
puted by the application of an agreed 
formula to the difference between the 
maximum (ceiling) price and such nego¬ 
tiated costs. 

(c) The Article will be found more use¬ 
ful than the standard fixed-price con¬ 
tract in many situations. It provides a 
strong incentive to control and reduce 
costs. It furnishes protection to con¬ 
tractors who are not financially strong 
enough or are unwilling to accept the risk 
of loss which may possibly result from 
close fixed pricing. Contracting Officers 
should carefully consider use of the arti¬ 
cle in cases where satisfactory fixed 
prices cannot be agreed upon. The op¬ 


portunity to adjust the price based on 
experienced costs will be found particu¬ 
larly adaptable in converting CPFF con¬ 
tracts, because it represents a Jess 
hazardous transition to a fixed-price 
basis. When a contractor’s volume is 
reduced by the termination of some but 
not all of its contracts, it may be ex¬ 
pedient to insert the incentive provisions 
in remaining contracts. The incentive 
type contract is adaptable for use in con¬ 
tracts for first production quantities of 
items not previously produced. In some 
cases it may be feasible to utilize it in 
research, experimental and development 
contracts, particularly where consider¬ 
able repetitive work is involved. In such 
cases provision should be made for re¬ 
vision of the target and maximum prices 
at some early point in performance of 
the contract. 

(d) The article is not intended to take 
the place of tire Price Revision Article 
set forth above. Rather, it is intended 
to provide another technique, for use in 
certain cases, of obtaining close prices 
from Department of the Army contrac¬ 
tor. This Article will not be used in any 
contract containing one of the Price Re¬ 
vision Articles set forth above. 

§804.309-2 Conditions for use. The 
article may be used in fixed price con¬ 
tracts subject to the following condi¬ 
tions: 

(a) Sufficient experience is available 
to make a reasonably accurate determi¬ 
nation of the target price. 

(b) The maximum (ceiling) price is as 
low as possible under the circumstances 
and affords no protection to the contrac¬ 
tor against extravagance and inefficiency. 

(c) The formula for fixing the profit 
is so scaled that an effective premium is 
afforded for reducing costs below the 
estimate and a deterrent provided to dis¬ 
courage the contractor from increasing 
costs. 

(d) The contracting officer is satisfied 
that the contractor’s accounting system 
is sound, since final costs will be deter¬ 
mined by negotiation and not by audit. 
The contract provides for the contractor 
to furnish detailed cost statements which 
can and should be supplemented by in¬ 
vestigation whenever and to the extent 
deemed desirable by the contracting offi¬ 
cer. 

(e) The contract will be made subject 
to the approval of the Chief, Current 
Procurement Branch, SS&P Div., General 
Staff,JU. S. Army. The submission of the 
contract to him for approval will explain 
in detail how the foregoing conditions 
have been fulfilled, will analyze the tar¬ 
get and maximum (ceiling) prices and 
the price data, if any. submitted by the 
contractor, and will contain any other 
information considered relevant. 

§ 804.309-3 Explanatory illustration 
of incentive type contract. A case is as¬ 
sumed where a substantial number of a 
particular item has been furnished. The 
contracting officer has estimated that a 
price of $1,266,000 per unit would be fair 
and reasonable. Because of the uncer¬ 
tainty of the future the contractor has 
Insisted on many contingency allowances 
and was unwilling to agree to a firm price 
of less than $1,355,000 per unit. An in¬ 
centive contract was, therefore, resorted 
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to which is explained by the following 


figures: 

Target price. $1,266,000 

Estimated cost without contin¬ 
gencies__ 1, 200. 000 

Maximum (celling) price__ 1,350,000 


Formula for determining final price to 
include negotiated cost plus sum for 
profit which shall be equal to the follow¬ 
ing percentages of the amount by which 
negotiated cost is less than maximum 
(celling) price: 

Fifty-two per cent (52%) of such amount 
to the extent of the first Fifty Thousand 
Dollars ($50,000) thereof; 

Forty-eight per cent (48%) of such 
amount to the extent of the next Fifty 
Thousand Dollars ($50,000) thereof; 

Thirty-two per cent (32%) of such amount 
to the extent of the next Fifty Thousand Dol¬ 
lars ($50,000) thereof; 

Twenty per cent (20%) of such amount to 
the extent of any balance thereof. Using 
various figures for the negotiated cost, the 
following table Is Illustrative of the results 
which would be obtained: 


Negotiated Anal 
cost 

Profit 

(dollars) 

Equal 

to— 

(percent) 

Total final 
unit price to 
(jovcrti- 
nient 

$1,350,000. 

0 

0 

*$1,350,000 

$1,300,000. 

$26. 0(H) 

2 

1,328,000 

$1,250,000. 

50,000 

4 

1, sou 000 

$i,mooo*. 

60,000 

5.6 

•1, 260,000 

$1,100,000. 

80, 000 

7.82 

1, 180,000 

$1,000,000. 

100, 000 

10.0 

1, 100. 000 

$900,000 . 

130,000 

14.0 

1.026, 000 

$800,000 etc. 

146,000 

18.26 

940, 000 


i Maximum (ceiling) price. 

• Department of the Army estimated cost.. 
»Target price. 


§ 804.309-4 Text of incentive type 
contract Article. 

Article__ Price redetermination —(a) 

Scope of article. The parties hereto agree 

that the price stipulated in Article- 

hereof is a fair and reasonable negotiated 
price based upon estimates made in the light 
of the information available to the parties 
at the time of the negotiation. (The prices 
of spare parts to be determined in accord¬ 
ance with Appendix A hereto shall be ne¬ 
gotiated on the same basis.) 6uch price(s) 
shall, however, be Increased or decreased as 
provided in this Article. 

(b) Submission of data. After the last 
delivery to be made hereunder, the Contract¬ 
ing Officer and the Contractor shall rede¬ 
termine by negotiation in the manner pro¬ 
vided in paragraph (c) of this Article the 
contract price(s) (and the prices of spare 
parts) (exclusive of changes agreed to from 
time to time pursuant to the Article hereof 
entitled “Changes*'). For that purpose, 
within ninety (90) days (or such longer 
period as the Contracting Officer may ap¬ 
prove) after the last delivery to be made 
hereunder, the Contractor shall submit to the 
Contracting Officer, in such form and detail 
and accompanied by such supporting data as 
the Contracting Officer may require, a state¬ 
ment of (1) all costs Incurred by the Con¬ 
tractor In performing the contract to such 
time and chargeable thereto in accordance 
with generally accepted and sound account¬ 
ing practices consistently followed by the 
Contractor and (2) the estimated cost of 
such further performance, it any, as may be 
necessary to complete the contract, exclud¬ 
ing from such statement any costs separately 
reimbursable to the Contractor pursuant to 
any provisions of this contract other than 
the provisions of the Article hereof entitled 
“Changes.” 8uch statement and supporting 
data shall be certified by two officers or other 
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responsible officials of the Contractor as hav¬ 
ing been prepared In compliance with the 
provisions of this paragraph. One of such 
persons shall be a person supervising ac¬ 
counting under the contract. Such certifi¬ 
cation shall be In the following form: 

“The undersigned, as. individuals and as 
authorized representatives of 


(Contractor) 

(hereinafter called the Contractor), hereby 
certify that we have examined the state¬ 
ment and supporting data to which this 
certificate Is attached and that, to the best 
of our knowledge and belief, such statement 
and supporting data, except as otherwise 
Indicated therein in the case of estimates, 
have been prepared from the books of ac¬ 
count and records of the Contractor; that 
such books of account and records have been 
kept in accordance with generally accepted 
and sound accounting practices consistently 
followed by the Contractor; that they include 
only actual and estimated costs allocable to 

the performance of Contract No._; and 

that they have been prepared with the knowl¬ 
edge that they will be used in connection 
with the negotiation of the final contract 
price under such contract.” Variations in 
the foregoing form shall not be made except 
with the approval of the Contracting Officer. 

(c) Manner of redetermination. The re- 
determlnation provided in paragraph (b) 
above shall be effected in the following man¬ 
ner: 

(1) On the basis of such statement and 
supporting data and such investigation as 
the Contracting Officer shall deem appropri¬ 
ate in the circumstances, there shall be es¬ 
tablished by negotiation the average unit cost 
of the items to be delivered hereunder. This 
shall then be adjusted by deducting there¬ 
from the aggregate amount of all increases 
in cost, reduced to a unit basis, and adding 
thereto the aggregate amount of all de¬ 
creases in cost, reduced to a unit basis, as 
provided for pursuant to the provisions of 
the Article hereof entitled “Changes”, In 
the event of failure to agree, such adjusted 
average unit cost shall be determined under 
the provisions of the Article hereof entitled 
“Disputes.” 

(2) The redetermined unit price shall be 
established by adding to the adjusted aver¬ 
age unit cost, as established under subpara¬ 
graph (1) above, an* allowance for profit 
equal to the following percentages of the 
amount, if any, by which such adjusted av¬ 
erage unit cost is less than the sum of 

$- (the maximum price specified 

below): 

•_ % of such amount to the extent of the 

first $_thereof, 

of such amount to the extent of the 

next $_thereof, 

__ % of such amount to the extent of the 

next $_thereof, 

-—% of such amount to the extent of any 

balance thereof. 

In no event, however, shall such redeter¬ 
mined unit price exceed (__ 

(3) The price of spare parts shall be re¬ 

determined by applying to the price of each 
spare part as it was first established here¬ 
under (exclusive of packing and similar 
charges, if any) a percentage determined by 
dividing the total number of dollars In the 
redetermined unit price established pursu¬ 
ant to subparagraph (2) above by $_- 

(the base unit prices specified in Arti¬ 
cle __). 

'(d) Exclusion of changes. The price ad¬ 
justment for changes determined from time 
to time pursuant to the Article hereof en¬ 
titled “Changes” shall not be redetermined 
under this Article and shall be paid In addi¬ 
tion to or shall be deducted from, as the 
case may be, the redetermined prices estab¬ 
lished in accordance with paragraph (C) of 
this Article. 


(e) Supplemental agreement. When such 
redetermined prices shall have been arrived 
at as hereinabove provided, the amount 
thereof shall be evidenced by a supplemental 
agreement. In the event that the redeter¬ 
mined prices shall be greater than the prices 
previously in effect, the Contractor, upon 
submission of invoices therefor, shall be 
promptly paid the amount of the increase 
applicable to items theretofore delivered. In 
the event that the redetermined prices shall 
be less Utfin the prices previously In effect, 
the Contactor shall promptly refund to the 
Government the amount of the decrease 
applicable to items theretofore delivered, or, 
with the approval of the Contracting Officer, 
the same may be deducted from any amount 
thereafter payable to the Contractor under 
this contract. 

(f) Effect of termination. If this contract 
shall be terminated pursuant to the Article 
hereof entitled "Termination at the Option 
of the Government” prior to a price redeter¬ 
mination under this Article and if (A) such 
termination shall occur after deliveries have 
commenced or (B) such termination shall 
be partial, leaving one or more items to be 
delivered thereafter, then in that event, (i) 
there shall at the request of the Contractor 
promptly be established by negotiation be-< 
tween the parties an amendment to this con¬ 
tract. subject, in the event of failure to 
agree, to final determination under the pro¬ 
visions of the Article hereof entitled “Dis¬ 
putes”, which shall establish such revisions, 
if any. in the maximum price apd profit al¬ 
lowances specified in subparagraph (c) (2) 
hereof as shall be equitable under the cir¬ 
cumstances; and (il) upon completion of 
deliveries under the contract as terminated, 
the contract prices for Items delivered shall 
be redetermined under the provisions of this 
Article on the basis of the adjusted average 
unit cost for such completed items, exclusive 
of all costs allocable to the terminated por¬ 
tion of this contract. 

(g) Termination under delays-damages 
article. In the event that this contract 
shall be terminated pursuant to the Article 
hereof entitled "Delays-Damages,” prior to a 
price redetermination under this Article, the 
prices, if any, payable to the Contractor pur¬ 
suant to said Delays-Damages Article shall be 
either (i) the prices currently in effect as of 
the effective date of termination, as estab¬ 
lished under paragraph (h) of this Article, or 
if the Contracting Officer shall determine in 
his discretion that the payment of the said 
prices is not in the best interest of the Gov¬ 
ernment, (11) the prices redetermined in ac¬ 
cordance with paragraph (c) of this Article 
on the basis of the adjusted average unit cost 
for completed items, exclusive of all costs 
allocable to the terminated portion of the 
contract. 

(h) Revision of tentative contract prices. 
Pending the price redetermlnatlon pursuant 
to the provisions of paragraph (c) of this 

Article, the sum of $-specified in 

Article_hereof and based upon an as¬ 
sumed average unit cost of $---- 

(and the prices of spare parts to be deter¬ 
mined in accordance with Appendix A here¬ 
to) (hereinafter called the tentative contract 
prices). as the same may be revised pursuant 
to the provisions of this paragraph, shall be 
deemed to be the contract prices for all pur¬ 
poses of this contract. If at any time after 

the delivery of the_ item under 

the contract. It appears that the average 
unit cost will be substantially greater or less 
than such assumed average unit cost, either 
the Contractor or the Contracting Officer may 
by notice to the other request negotiations 
for the fixing of revised tentative contract 
prices. If the parties are unable within 
thirty (30) days after the receipt of such 
notice to agree upon revised tentative con¬ 
tract prices, the dispute shall be deemed a 
question of fact to be determined under the 
Disputes Article. Within thirty (30) days 
after revised tentative contract prices shall 


have been so fixed, the amounts paid to the 
Contractor on the basis of the previous ten¬ 
tative contract prices shall be computed upon 
the basis of such prices as revised, and if 
such amounts so computed are in excess of 
the amounts theretofore paid, the Govern¬ 
ment *will promptly pay the excess to the 
Contractor upon the submission of invoices 
therefor and. if such amounts so recom¬ 
puted are less than the amounts thereto¬ 
fore paid, the Contractor shall promptly re¬ 
fund the difference to the Government, or, 
with the approval of the Contracting Officer, 
the same may be deducted from any amount 
thereafter payable to the Contractor under 
this contract. The fixing of revised tentative 
contract prices pursuant to the provisions 
of this paragraph shall not limit or affect in 
any way the price redetermination thereafter 
required to be effected pursuant to the pro¬ 
visions of paragraph (c) of this Article. 

SUBPART D—ADVANCE PAYMENTS 

§ 804.400 Basic law; Executive order. 
Executive Order 9001, December 27, 
1941 (6 F. R. 6787>. issued pursuant to 
Title II, First War Powers Act (55 Stat. 
839; 50 U. S. C. App. 611), in order to 
facilitate the prosecution of the war ef¬ 
fort. grants authority, with certain limi¬ 
tations, to the Secretary, to make ad¬ 
vance payments in any amount under 
agreements of all kinds (whether con¬ 
tracts, purchase orders, letters of intent, 
or otherwise) under such regulations as 
he may prescribe. The Executive order 
provides that advance payments shall be 
made only after careful scrutiny to de¬ 
termine that such payments will promote 
the national interest. 

§ 804.401 General policy. (a) The 

policy of the Department is to authorize 
advance payments where in order to ex¬ 
pedite the war effort there is a clear 
necessity for the procurement of serv¬ 
ices or supplies from particular contrac¬ 
tor or where a particular contractor is 
needed for the equipment ahd operation 
of a facility. Such advance payments 
will be authorized only if said contractor 
has no other means of adequate 
financing. 

(b) As to new contracts, pre-award 
procedure should be rigidly followed and 
no contracts should be given to a con¬ 
tractor requiring advance payment 
financing if other contractors are avail¬ 
able which do not require such financing. 
If advance payments are authorized, the 
amount of the authorization should be 
predicated upon use of the contractor’s 
own working capital as much as possible; 
the advance payment agreement should 
provide for 100 percent deposit of all 
payments into a special bank account 
and should include suitable negative 
covenants to protect the Government’s 
interest. Advance payments under such 
authorizations should be limited to 30 
days requirements and withdrawals 
from the special bank account should be 
closely supervised. 

(c) Advance payments shall not be 
made in connection with any contract 
entered into after formal advertising. 

§ 804.402 Approval of advance pay¬ 
ments. Requests for authorization to 
make advance payments will in each in¬ 
stance be submitted through the head of 
procuring service concerned and the 
Chief of Finance to the Secretary (Attn: 
Chief, Current Procurement Branch) for 
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approval or disapproval. The request 
will be supported by the following data: 

(a) A statement from the head of the 
procuring service that the national in¬ 
terest will be served in making the ad¬ 
vance. 

(b) A statement from the head of the 
procuring service that contractors with 
other means of financing are not avail¬ 
able. 

(c) Information as to the security pro¬ 
posed to protect the Government against 
loss with the definite recommendation of 
the head of the procuring service in¬ 
volved as to the adequacy thereof and 
negative covenants, if any, needed for 
further protection of the Government 
against loss. 

(d) Information as to the general 
character and responsibility as well as 
the technical ability of the contractor to 
perform the contract. 

(e) The amount of the contract, the 
items to be supplied and a schedule of 
deliveries. 

(f) Whether contract was awarded on 
a fixed price or on a cost-plus-fixed-fee- 
basis. 

(g) The terms of the proposed ad¬ 
vance and method of repayment or liqui¬ 
dation. 

(h) Latest available balance sheet and 
profit and loss statement of contractor. 

(i) Copy of the contractor’s letter of 
request and any financial and budgetary 
data submitted in support of the neces¬ 
sity for the advance payment. 

(j) Copy of the contracting officer’s 
report on the advance payment request, 
if any. 

(k) The date and identifying symbol 
of the approval of the award together 
with the appropriation available. 

(l) Any other information pertinent 
to a proper decision in the case. Re¬ 
quests for the approval of the authori¬ 
zation of an advance payment may be 
presented during the negotiation of a 
contract and prior to completion thereof. 
If the proposed contract is available a 
copy thereof should be forwarded to¬ 
gether with the request. If a copy of the 
contract is not available at the time the 
request is forwarded, such a copy should 
be submitted to the Chief of Finance for 
review and filing promptly after execu¬ 
tion. 

1 804.403 Security. Advance pay¬ 
ments shall be authorized only upon the 
furnishing of adequate security by the 
contractor. The security to be furnished 
will be that required under the provisions 
of the contract. A guarantee by, or bond 
of, a parent corporation is desirable if 
the subsidiary corporation has limited 
financial responsibility, especially in the 
case of a newly formed subsidiary cor¬ 
poration. Whether guarantees, subordi¬ 
nation agreements or other security de¬ 
vices should be required, in connection 
with advance payments, is within the 
discretion of the Secretary. Advance 
payment bonds will be required only in 
the most exceptional circumstances. 

§ 804.404 Release of security upon liq¬ 
uidation of advance payments, (a) Upon 
the liquidation of advance payments, re¬ 
leases, and agreements to release mort¬ 
gages, guarantors in guaranty agree¬ 


ments, sureties on advance payment 
bonds, and other security devices, which 
may be required in connection with ad¬ 
vance payments, may be executed pur¬ 
suant to Title II of the First War Powers 
Act, 1941, and Executive Order 9001, by 
the head of a procuring service or his 
duly authorized representative, in those 
cases where such security devices have 
been given to secure a specific advance 
payment or advance payments and no 
other obligations to the Government, and 
such advance payment or advance pay¬ 
ments have been fully liquidated. 

(b) In cases where releases or agree¬ 
ments to release security devices, given 
in connection with advance payments, 
cannot be executed pursuant to the au¬ 
thority above granted, proposed releases, 
or agreements to release, together with 
recommendations as to action requested, 
should be submitted for prior approval 
and execution by the Chief of Finance or 
his duly authorized representative to 
whom authority to execute such releases 
and agreements to release is granted pur¬ 
suant to Title II of the First War Powers 
Act, 1941, and Executive Order 9001. 

§ 804.405 Interest. Except when spe¬ 
cifically authorized by the Secretary to 
be made without interest, whenever an 
advance payment is made to a contractor 
by the Department, a charge should be 
made for the use of the Government 
money so furnished. The charge should 
be in the nature of an interest charge 
computed, at convenient accounting pe¬ 
riods, at the rate set by the Secretary on 
the unliquidated balance of advance pay¬ 
ments outstanding from time to time. In 
the case of a fixed-price contract, the 
amount of the charge should be deducted 
from payments under the contract. In 
the case of a cost-plus-a-fixed-fee con¬ 
tract, the charge should be deducted 
from the amount of the fee otherwise 
payable to the contractor. In case such 
fee is not sufficient to take care of such 
interest chargeable, deduction should be 
made from any other moneys due the 
contractor. Such interest should not be 
an item of reimbursable cost under the 
contract. 

§ 804.406 Contract articles. Articles 
providing for advance payments will be 
prescribed by the Chief. Current Pro¬ 
curement Branch. SS&P Division, Gen¬ 
eral Staff, U. S. Army, at the time the 
advance payment is approved. 

§ 804.407 Reports. In connection 
with advance payments, the offices of 
the chiefs of procuring services will 
make the following described reports: 

(a) Quarterly report. Reports on 
WD AGO Form 14-135 will be submitted 
to the Chief of Finance not later than 
the 15th day of the month following the 
close of the quarterly reporting period, 
as prescribed in Technical Manual 14- 
701. A special statement should be in¬ 
cluded In the report as to any contract 
with respect to which the completion of 
the contract and liquidation of the ad¬ 
vance payments appear to be doubtful 
together with a statement as to the steps 
being taken to protect the advance pay¬ 
ments. The report should include data 
previously furnished and not merely 
cover the period from the last report. 


The report need not include contracts 
upon which complete liquidation of the 
advance payments has been made and 
previously reported. When it is the in¬ 
tention to terminate a contract without 
using the advance or the contract is 
completed without use of the advance 
an appropriate remark to that effect 
should be made when listing the advance 
in order to clear the records of the Chief 
of Finance, and they may then be 
dropped on the next quarterly report. 

(b) Interim reports. If at any time 
between the rendering of quarterly re¬ 
ports it appears doubtful that a con¬ 
tractor to whom advance payments have 
been made will complete the contract, a 
report should be rendered to the Chief 
of Finance immediately. This report 
should include a statement of the facts 
in the case and of the steps being taken 
to protect the Government’s interest in 
the advance payments. 

§ 804.408 Action to be taken on un¬ 
collected balances of advance payments 
under contracts. See section I, WD Cir¬ 
cular 63, 1946, as amended. 


§ 804.409 Advance payments to 
finance supplemental payments of retro¬ 
active wage adjustments involved in the 
settlement of terminated Department 
contracts. Sections 804.400 to 804.408 do 
not apply to this type of advance pay¬ 
ments. 
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805.100- 1 

805.100- 2 

805.100- 3 

805.100- 4 

805.101 

805.101- 1 

805.101- 2 

805.101- 3 

805.101- 4 


SURPART 


805.200 

805.200- 1 

805.200- 2 

805.200- 3 

805.200- 4 


805.200-5 


805.200- 6 

805.200- 7 

805.201 

805.202 

805.202- 1 

805.202- 2 

804.203 

805.203- 1 

805.203- 2 


Part 805— Contracts 

SUBPART A—FORMALITIES 

Definitions. 

United States and Government. 

Contractor. 

Contracting officer. 

Contract. 

Documentary evidence of pur¬ 
chases. 

Forms prescribed. 

Formal contracts; required when. 

Informal contracts; authorized 
when. 

Negotiated purchases not in ex¬ 
cess of $1,000. 

—AUTHORITY TO MAKE AWARDS AND 
CONTRACTS 

Making and approval of awards. 

Authority of procuring services to 
make awards. 

Approval articles. 

Awards requiring the approval of 
the Secretary. 

Awards requiring the approval of 
the Chief, Current Procure¬ 
ment branch. 

Awards requiring clearance of 
Chief, Procurement Planning 
Branch, and Chief, Current 
Procurement Branch. 

Information to be furnished in 
requesting approval of awards. 

Approval of utilities contracts. 

Making and approval of contracts. 

Supplemental agreements and 
change orders. 

Definitions. 

Making and approval. 

Statement and certificate of 
award. 

In general. 

Public exigency. 


6UBPART C—EXECUTION OF CONTRACTS 


805.300 Requirements. 

805.300-1 Statements as to avaUabUity of 
. fluids. 
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See 

805.300- 2 
805 300-3 
805 300^4 

805.300- 5 

805.300- 6 

805.300- 7 

805.301 

805.301- 1 

805.301- 2 

805.301- 3 

805.301- 4 

805.301- 5 

805.302 
805 302-1 

805.302- 2 

805.302- 3 
805.302.-4 

805.302- 5 

805.302- 6 

805.303 

805.303- 1 

805.303- 2 

805.303- 3 

805.303- 4 

805.303- 5 


805.304 


8U3PART 

805400 

805.400- 1 

805.400- 2 


805.400-3 

805.401 


805.401- 1 

805.401- 2 

805 402 

805.402- 1 

805.402- 2 

805.402- 3 

805.402- 4 

805.403 

805.404 

805.405 

805.406 
805406-1 

805.406-2 


805.4C6-3 

805.406-4 


805 406 5 


803.4006 

805406-7 


805.407 

805.407- 1 
805 407-2 
805407-3 

805.407- 4 

805.407- 5 
805407-6 
8C5 407-7 


Contracting officer's signature. 

Contracts with Individuals. 

Contracts with an Individual 
trading as a firm. 

Contracts with partnerships. 

Contracts with corporations. 

Contracts with Joint-ventures. 

Consent of sureties to modifica¬ 
tion. 

Supplemental agreements. 

Change orders. 

Exception to requirement of con¬ 
sent of surety. 

Examination of consents of sure¬ 
ties. 

Form of consent of surety. 

Numbering contracts. 

When required. 

System for procuring services and 
Department of the Air Force. 

8ystem for Army Areas and Mili¬ 
tary District of Washington. 

Determination of numbering 
agency. 

Supplemental agreements and 
change orders. 

Numbering of subcontracts. 

Distribution. 

Secret and confidential contracts. 

Numbered contracts. 

Unnumbered contracts. 

Supplemental agreements and 
change orders. 

Purchases under contracts of Bu¬ 
reau of Federal Supply. Treas¬ 
ury Department; Post Office De¬ 
partment; etc. 

Payments for partial deliveries 
under unnumbered contracts. 

O-CONTRACT ARTICLES AND FORMS 

Contract articles; general. 

Contents. 

Deviations from approved con¬ 
tract articles. 

Additional contract articles. 

Articles required by acts of Con¬ 
gress or Executive orders, except 
labor articles. 

Classified contracts; employment 
of aliens. 

Classified contracts; disclosure of 
information. 

Labor articles. 

Davis-Bacon Act. 

Copeland "kick-back” Act. 

Eight-Hour Law. 

Notice of labor disputes. 

Patent articles. 

Termination articles. 

Advance payments. 

Bond and insurance articles. 

Liability for Government-fur¬ 
nished property. 

Cost plus fixed fee contracts; 

articles concerning reimburse¬ 
ment for losses and Insurance 
expenses. 

Cost plus fixed fee contracts; 

Insurance article. 

Cost plus fixed fee contracts; 

concerning insertion of insur¬ 
ance and liability provisions in 
CPFF subcontracts. 

Archltect-Englneer-Constructlon- 
Management-Servlce contracts. 

Fixed price contracts. 

Liability and insurance articles 
for use in fixed price contracts 
for transportation services. 

Miscellaneous articles. 

Approval article. * 

Partial payments. 

Government-furnished property. 

Records of Government-furnished 
property. 

Plant protection. 

Rental of gas cylinders. 

Sale of Government property. * 


Sec. Sec. 

805.407- 8 Making of shipping containers 805.504-6 

for overseas shipment. 

805407-9 Subcontracting. 805.504-8 

805.407- 10 Release upon final payment un- 805.504-9 

der cost-plus-fixed-fee con- 805.504-10 

805.407- 11 Material to be furnished by the 805.504-11 

Government. 805.504-12 

805407-12 Neutrality Act. 

805407-13 Conversion of fixed price contract. 805.504-13 


805.407-14 

Liquidated damages. 

805.504-14 

805.505 

805.408 

Contract forms. 

SUBPART E- 

-TERMINATION OF CONTRACTS FOR THE 

805.505-1 

CONVENIENCE OF THE GOVERNMENT 


805.500 

General provisions. 

805.505-2 

805300-1 

Terminations covered. 


805.500-2 

Audits. 

805.505-3 

805.500-3 

Definitions. 

805.500-4 

Purposes of terminations. 

805.505-4 

805.500-5 

Assistance to contractors. 

805.500-6 

Changes In specifications. 

805.505-5 

805.500-7 

Determining amount of claim or 
settlement. 

805.501 

Termination article. 

805.505-6 

805.501-1 

Forms. 

805.501-2 

Use of the article. 

805.505-7 

805.502 

Procedure for termination. 

805.502-1 

Authority to terminate. 

805.505-8 

805.502-2 

Need for components. 

805.502-3 

Continued production after ter¬ 

805.505-9 


mination. 

805.502-4 

Termination notice. 

805.505-10 


805.502- 5 

805.502- 6 
805.503 

805.503- 1 

805.503- 2 
805.508-3 

805.503- 4 

805.503- 5 

805.503- 6 

805.503- 7 

805.503- 8 

805.503- 9 

805.503- 10 

805.503- 11 


805.503- 12 

805.503- 13 


Immediate duties of prime con¬ 
tractor under notice. 

Treatment of advance payments. 
Contractor Inventory. 

Scope. 

Special terms. 

Disposition of contractor Inven¬ 
tory. 

Determination of price. 

Scope of authority of contracting 
officer and his representatives. 
Prescribed forms of Inventory 
schedules. 

Time and purpose of submitting 
Inventory schedules. 

To whom schedules submitted. 
Inventory schedule certificate. 
Basic policy. 

Authority and responsibility of 
contractors to dispose of con¬ 
tractor Inventory. 

Finality of authorized disposi¬ 
tions. 

Authority of Department to dis¬ 
pose of contractor Inventory. 

805.503- 14 Approval of dispositions. 

805.503- 15 Determinations not required In 

certain cases. 

805.503- 16 Retentions and sales at cost. 

805.503- 17 Retentions and sales of sundry 

Items costing $100 or less, and 
of all line-items costing $100 or 
less. 

805.503- 18 Retentions and sales inventories 

under $10,000. 

805.503- 19 Retentions and sales by contrac¬ 

tors when termination claim is 
$10,000 or more. 

805.503 T 20 Sales by the Department. 

805.503- 21 Dispositions of special types of 

material. 

805.503- 22 Sales on credit. 

805.593-23 Review of determinations and dis¬ 
positions. 

805.503- 24 Disposition of termination inven¬ 

tory on settlement. 

805.503- 25 Surplus contractor Inventory. 

805.503- 26 Protection of Government's inter¬ 

est in special tooling. 

805.503- 27 Protection of Government's Inter¬ 

est in special facilities. 

805.504 Settlement of termination claims. 

805.504- 1 Method of settlement. 

805.504- 2 Claim for settlement. 

805.504- 3 Use of inventory basis. 

805.504- 4 Treatment of completed articles. 

805.504- 6 Allowable costs on terminated 

fixed price contracts. 


Allowable costs on cost and cost- 
plus-fixed-fee contracts. 
Deductions. 

Principles for determining costs. 
Continuing costs after effective 
date of termination. 
Determination of allocabllity. 
Diversion of material and subcon¬ 
tracts to continuing contracts. 
Assignment of rights under sub¬ 
contracts. 

Disputes. 

Settlements of subcontract claims. 
Rights of subcontractors against 
Government. 

Duty of prime contractor to 
settle termination claims of 
subcontractors. 

Basis of settlement with subcon¬ 
tractors. 

Responsibility of subcontractors 
presenting claims. 

Duty of contractor to review set¬ 
tlement proposals of subcon¬ 
tractors. 

Mandatory review of subcontract 
settlements. 

Method of submitting subcon¬ 
tract settlements for approval. 
Standards for approval of sub¬ 
contract settlements. 
Termination review boards. 
Recognition of judgments of sub¬ 
contractors against contractors. 

805.505- 11 Recognition of arbitration awards. 

805.505- 12 Termination inventory of sub¬ 

contractor. 

805.505- 13 Finality of subcontract settle¬ 

ment. 

805.505- 14 Protection of subcontractors. 
805.506 Forms. 

805.506- 1 Standard termination articles. 
805 506-2 Termination notices. 

805.506- 3 Settlement claim forms. 

SUBPART F—TERMINATION OF FIXED-PRICE CON¬ 
TRACTS UPON DEFAULT OF CONTRACTOR 


805.600 

805.601 

805.602 

805.603 

805.603- 1 

805.603- 2 

805.603- 3 

805.604 


805.605 

805.606 

805.607 

805.608 

805.608- 1 

805.608- 2 

805.609 


Default; definition. 

Steps to be taken in event of de¬ 
fault. 

Notification to contractor. 
Liquidated damages. 

Accrual. 

Mitigation. 

Remission. 

Procedure to be followed when 
remedies under Delays-Dam- 
ages contract article are pur- 
• sued. 

Report of default. 

Collection of excess cost. 

Amount chargeable against de¬ 
faulting contractor. 

Report procedure. 

Where excess cost involved. 

Where no excess cost involved. 
Inapplicable to Navy or Post Of¬ 
fice Department contracts. 

SUBPART G-CONTRACT APPEALS, LIMITATIONS 

AND PROHIBITIONS 

Q05.700 Board of Contract Appeals. 

805.700- 1 General. 

805.700- 2 Types of contracts, appeals from 

which may be taken. 

805.700- 3 Appeal under contracts contain¬ 

ing standard clause. 

805.700- 4 Appeals under contracts contain¬ 

ing the nonstandard clause. 

805.700- 5 Correspondence. 

805.700- 6 Routing of correspondence. 

805.700- 7 Time of filing of approval to be 

endorsed. 

805.700- 8 Findings of fact and decisions. 

805.700- 9 Forwarding appeals from chiefs of 

procuring services. 

805.700- 10 Appeals improperly filed. 

805.700- 11 Rules and regulations. 

805.701 Assignments. 

805.701- 1 Basic statutes. 

805.701- 2 Assignment of Claims Act of 1940. 
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805.701- 3 Assignments by operation of law. 

805.701- 4 Transfer of entire business. 

805.701- 5 Corporate mergers. 

805.701- 6 Recognition of assignments pro¬ 

hibited by Revised Statutes. 

805.701- 7 Information to be furnished as¬ 

signees of claims. 

805.702 Procurement of spare parts. 

805.703 Limitation on purchases of arms. 

ammunition and implements - 
of war. 

805.704 Limitation on purchase and 

maintenance of motor vehicles 
or aircraft. 

SUBPART A—FORMALITIES 

§ 805.100 Definitions. 

§ 805.100-1 United States and Gov¬ 
ernment. These terms are synonymous 
and include the Department. 

§ 805.100-2 Contractor. A contrac¬ 
tor is any person, partnership, company, 
or corporation (or any combination of 
these) which is a party to a contract 
with the United States. 

§ 805.100-3 Contracting officer, (a) 

A contracting officer is an officer or ci¬ 
vilian official of the Department who 
has been appointed by any one of the 
following persons, or by their direction, 
to execute contracts on behalf of the 
United States: 

(1) The Secretary of the Department: 

(2) The Commanding Officers in 
charge of United States Armed Forces 
outside the continental United States 
and its territories and possessions, in¬ 
cluding Alaska; 

(3) Chief, Current Procurement 
Branch. SS&P Division, General Staff, 
U. S. Army; 

(4) The Chief of any Procuring 

Service; 

(5) Commanding Generals of Armies, 
ZI (Army Areas); 

(6) The Chief, National Guard Bu¬ 
reau; 

(7) The Superintendent, U. S. Mili¬ 
tary Academy, West Point, N. Y. 

(b) Unless otherwise specifically pro¬ 
vided, the words ‘The contracting offi¬ 
cer/’ when used in Parts 801 to 811, in¬ 
clusive, or in any contract, supplemental 
agreement or change order, are con¬ 
strued to include: 

(1) His duly appointed successor or 
authorized representative; 

(2) Any contracting officer, acting 
within the scope of the orders respec¬ 
tively appointing him a contracting 
officer; 

(c) Representatives may be desig¬ 
nated as follows: 

(1) The chief of a procuring service 
may designate any officer or civilian of¬ 
ficial to act as representative of the con¬ 
tracting officer or his duly appointed 
successor; 

(2) A commanding officer may desig¬ 
nate any contracting officer assigned to 
his command or station to act as repre¬ 
sentative of any other contracting officer 
assigned to the same command or sta¬ 
tion, or of a contracting officer’s duly 
appointed successor so assigned; 

(3) A contracting officer, his duly ap¬ 
pointed successor, and any representa¬ 
tive designated pursuant to this para¬ 
graph, may respectively designate any 


officers or civilian officials to act as their 
representatives. 

(d) A designation so authorized may 
be made by instructions referring to 
particular contractual instruments or 
classes of instruments, and may, to the 
extent not specifically prohibited by the 
terms of the contractual instrument in¬ 
volved, empower the representative to 
take any or all action thereunder which 
could lawfully be taken by the contract¬ 
ing officer. In no event, however, shall 
a representative, by virtue only of his 
designation as such, be empowered to 
execute any contract or supplemen¬ 
tal agreement (as distinguished from 
change order). 

S 805.100-4 Contract. A contract is 
an agreement between the United States 
and one or more contractors. It includes 
the following : 

(a) Formal contract. A formal con¬ 
tract is one which is required by law to 
be reduced to writing and signed by the 
contracting parties. 

(b) Informal contract. An informal 
contract is one which consists of an oral 
quotation or written offer signed by the 
contractor, and an acceptance (purchase 
order) signed by the contracting officer. 

§ 805.101 Documentary evidence of 
purchases. 

§ 805.101-1 Forms prescribed. Every 
purchase transaction by a contracting 
officer except those where payment is 
made coincidentally with receipt of sup¬ 
plies will be evidenced by a written con¬ 
tract, formal or informal, on one of the 
approved contract forms herein pre¬ 
scribed. Approved forms of contracts 
are those which may be approved from 
time to time for the general use of all 
procuring services, or the special use of 
one or more procuring service. 

§ 805.101-2 Formal contracts; re¬ 
quired when. Transactions will be evi¬ 
denced by formal contracts (a) when 
the amount involved is $100,000 or more, 
except when the transaction is with an¬ 
other service or department in which case 
a delivery order form may be used; and 
(b) when the amount involved is more 
than $1,000 and the delivery or perform¬ 
ance time is more than 60 days. 

§ 805.101-3. Informal contracts; au¬ 
thorized when. Transactions may be 
evidenced by informal contracts, consist¬ 
ing of a written informal quotation 
signed by the contractor and accept¬ 
ance signed by the contracting officer 
(a) when the amount involved exceeds 
$1,000 but is less than $100,000, and de¬ 
livery or performance time does not ex¬ 
ceed 60 days; and (b) when the amount 
involved does not exceed $1,000 and more 
than one payment is involved. 

§ 805.101-4. Negotiated purchases not 
in excess of $1,000. Negotiated pur¬ 
chases authorized by APR 4-104, which 
do not exceed $1,000, which are based 
on an oral quotation, and which involve 
only one payment, do not require a writ¬ 
ten agreement, but a written acceptance 
(purchase order) signed by the contract¬ 
ing officer is required. If the purchase 
order was preceded by a written quota¬ 
tion signed by the contractor, or if the 


contractor delivered some written instru¬ 
ment evidencing the contractor’s assent, 
the original of such written quotation 
or instrument must be attached to the 
original purchase order intended for the 
General Accounting Office and a copy 
thereof attached to the purchase order 
furnished the disbursing officer. 

SUBPART B—AUTHORITY TO MAKE AWARDS 
AND CONTRACTS 

§ 805.200 Making and approval of 
awards. 

§ 805.200-1 Authority of procuring 
services to make awards. All awards of 
contracts may be made by the procuring 
service concerned without the approval 
of higher authority except as stated be¬ 
low. 

§ 805.200-2 Approval articles . If ap¬ 
proval of a contract, supplemental agree¬ 
ment or change order by any Department 
officer or official other than the contract¬ 
ing officer is required pursuant to Parts 
801 to 811, inclusive, (a) an appropriate 
approval article will be included, (b) all 
changes and deletions shall have been 
made before the instrument is forwarded 
for such approval, and (c) the instru¬ 
ment shall not be valid until such ap¬ 
proval has been obtained. 

§ 605.200-3 Awards requiring the ap¬ 
proval of the Secretary. Awards made 
as the result of negotiation in the follow¬ 
ing categories must be submitted for ap¬ 
proval to the Secretary (Attn: Chief, 
Current Procurement Branch, SS&P 
Division, General Staff, U. S. Army). 

(a) Personal or professional services 
authorized under § 804.105 of this chap¬ 
ter. 

(b) Experimental, developmental, or 
research work authorized under § 804.- 
112, which will require the expenditure 
of more than $25,000. 

(c) Classified Articles authorized un¬ 
der § 804.113. 

(d) Standardization and Interchange- 
ability authorized under § 804.114. 

(e) Supplies of a technical or special¬ 
ized nature authorized under § 804.115. 

(f) Negotiation after advertising au¬ 
thorized under § 804.116. 

(g) Contracts in interests of National 
Defense authorized under § 804.117. 

(h) Contracts otherwise authorized by 
law under § 804.119. 

§ 805.200-4 Awards requiring the ap¬ 
proval of the Chief, Current Procurement 
Branch. All awards, where the amount 
involved is $100,000 or more, must be sub¬ 
mitted for approval to the Chief, Current 
Procurement Branch, SS&P Division, 
General Staff, U. S. Army: 

(a) Requests for approval of awards 
negotiated under the authority of § 804.- 
103 (Public Exigency) may be submitted 
by telegraph or radio. In such requests 
the nature of the emergency must be 
shown in sufficient detail to explain clear¬ 
ly the necessity for purchasing without 
formal advertising, and in addition, if 
the purchase was made without compe¬ 
tition. to explain why informal quota¬ 
tions could not have been solicited from 
more than one source. 

(b) In addition to the information re¬ 
quired by § 805.200-6, requests for ap- 
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proval of awards negotiated under the 
authority of § 804.111 (sole source pro¬ 
curement) will set forth the specific 
grounds upon which impracticability of 
competition was based. If negotiated as 
a result of unsatisfactory bidding, the 
reason therefor will refer to the serial 
number of the invitation for bids in re¬ 
sponse to which the unsatisfactory bids 
were received, in addition to a statement 
as to why the bidding was deemed un¬ 
satisfactory. 

§ 805.200-5 Awards requiring clear¬ 
ance of Chief, Procurement Planning 
Branch, and Chief , Current Procurement 
Branch. Before contacting any pro¬ 
spective ^contractor with respect to the 
undertaking of industrial planning or 
mobilization preparedness work, the 
project will be cleared through the 
Chief, Procurement Planning Branch, 
SS&P Division, General Staff, U. S. Army. 
All proposed awards of contracts for in¬ 
dustrial planning studies, or for the im¬ 
plementation of preparedness measures, 
in excess of $12,000, and awards of sup¬ 
plemental agreements or change orders 
which have the effect of increasing the 
price of such contracts so that the total 
amount exceeds $12,000, will be cleared 
through the Chief, Current Procurement 
Branch, SS&P Division, General Staff, 
U. S. Army. 

§ 805.200-6 Information to be fur¬ 
nished in requesting approval of awards. 
Requests for approval of awards referred 
to in § 805.200-3, § 805.200-4 (b), and 
§ 805.200-5 will include the following in¬ 
formation to the extent that the require¬ 
ments are applicable to the particular 
procurements 

(a) Name and address of contractor. 

(b) Location where contract is to be 
performed. 

(c) Brief description of supplies and 
quantity to be furnished. If for serv¬ 
ices, brief description of services to be 
performed and of the project to which 
the services relate. 

(d) Brief description of past perform¬ 
ance record of the contractor. 

(e) Brief description of delivery or per¬ 
formance schedule. 

(f) Whether negotiations were con¬ 
ducted with more than one contractor. 

(g) Type of contract to be employed. 
If other than a fixed price contract is to 
be used, a copy of the findings and de¬ 
termination required to be made by the 
chief of the procuring service as indi¬ 
cated in this subpart. Part 804 of this 
chapter will accompany this request. 

(h) Reference to contract form to be 
used, listing and justifying any devia¬ 
tion or addition to the provisions of the 
stated form. 

(1) Unit prices and total amount to be 
expended. 

(j) Statement as to whether the price 
is considered reasonable. In those in¬ 
stances in which the negotiation in¬ 
volved required a cost and/or price an¬ 
alysis in order to ascertain reasonable¬ 
ness of price, such information shall be 
given in sufficient detail to permit prop¬ 
er evaluation of the price factor. 

<k) Reference as to what section of 
this chapter authorizes the purchase by 
negotiation, and the information re¬ 


RULES AND REGULATIONS 

quired for the findings of the Secretary 
as listed in the appropriate section of 
this chapter. 

(1) Statement justifying the use of 
other than an approved specification. 

* § 805.200-7 Approval of utilities con¬ 
tracts. Contracts negotiated under the 
provisions of § 804.111-4 will be forward¬ 
ed for approval to the Department Pow¬ 
er Procurement Officer (Office of the 
Chief of Engineers), through the chief 
of the procuring service concerned, to¬ 
gether with a full statement of facts 
relative to standard articles which have 
been added and all rate schedules used 
by the contractor or approved by state 
regulatory agencies in the conduct of 
the contractor’s business. 

§ 805.201 Making and approval of 
contracts. A contract may be made by 
the procuring service concerned without 
approval of higher authority, Provided: 

(a) Approval of award has been ob¬ 
tained, if such approval is required un¬ 
der § 805.200, and the contract substan¬ 
tially embodies the award as approved. 

(b) The contract is written on an ap¬ 
proved form of contract. 

(c) The contract (1) complies with 
the provisions of this subpart with re¬ 
spect to mandatory and optional con¬ 
tract articles and (2) does not contain 
any article or involve any matter of pol¬ 
icy which, in the opinion of the procur¬ 
ing service, should be considered and 
passed upon by authority higher than 
the procuring service. 

§ 805.202 Supplemental agreements 
and change orders. 

§ 805.202-1 Definitions —(a) Supple¬ 
mental agreement. Any amendments or 
changes in the terms of contracts, which 
are not authorized under specific pro¬ 
visions thereof but are found to be de¬ 
sirable or necessary during the life of the 
contract, are made by supplemental 
agreements. Supplemental agreements 
must contain all the essential elements 
of an original contract and must bear the 
signatures of the contracting parties. 

(b) Change orders. A written order 
making changes in a contract which are 
authorized under the provisions thereof 
is known as a change order. 

§ 805.202-2 Making and approval. 
Supplemental agreements and change 
orders may be made by the procuring 
service concerned without approval of 
higher authority if: 

(a) The procuring service had author¬ 
ity to make the original contract, or the 
procuring service did not have such 
authority but obtained approval; and 

(b) The articles and features of the 
supplemental agreement or change or¬ 
der are themselves such that the procur¬ 
ing service would have authority to in¬ 
clude them in an original contract. 
When approval is required, the request 
for approval of each such supplemental 
agreement or change order shall include 
the findings required for the original ap¬ 
proval of award. 

§ 805.203 Statement and certificate of 
award. 

§ 805.203-1 In general. U. S. Stand¬ 
ard Form No. 1036 will be used to support 


all agreements, both formal or informal, 
except: 

(a) Negotiated purchases not exceed¬ 
ing $1,000 based on an oral quotation and 
involving only one payment. 

(b) Utility contracts. 

§ 805.203-2 Public exigency. The facts 
constituting any emergency purchase 
must be shown on U. S. Standard Form 
No. 1036. 

SUBPART C—EXECUTION OF CONTRACTS 

§ 805.300 Requirements . 

§ 805.300-1 Statements as to avail¬ 
ability of funds. A statement as to avail¬ 
ability of funds, funds chargeable and 
sufficiency thereof will be made on all 
contracts. 

§ 805.300-2 Contracting officer's sig¬ 
nature. The contracting officer will sign 
on behalf of the United States in the 
space provided for his signature, and his 
official title will be added. 

§ 805.300-3 Contracts with individu¬ 
als. A contract with an individual will 
be signed by the individual in his own 
name. 

§ 805.300-4 Contracts with an indi¬ 
vidual trading as a firm. Such a contract 
will be signed by the individual in ques¬ 
tion. The following illustrates the form 
that such a contract will ordinarily take: 

• • • • • 

John Doe Company 

By_ Contractor- 

John Doe (owner) 


(Business address) 

§ 805.300-5 Contracts with partner¬ 
ships. (a) The contract may be signed 
in the name of the partnership by one or 
more of the partners. Each partner who 
signs will sign as one of the firm. 

(b) A contract with a partnership do¬ 
ing business through a local representa¬ 
tive or agent may be executed in the 
name of the firm by such local repre¬ 
sentative or agent. 

(c) If the contract is executed in the 
manner specified in paragraph (b) of 
this section and the contract involves a 
substantial contract price, there should, 
if practicable, be filed with the contract 
a properly certified copy of the power of 
attorney showing the authority of the 
representative or agent executing the 
contract. 

§ 805.300-6 Contracts with corpora¬ 
tions. (a) A contract with a corpora¬ 
tion will have the name of the corpora¬ 
tion written in the blank space provided 
therefor at the end of the contract form, 
followed by the word “by”, after which 
the officer or person who has been au¬ 
thorized to contract on behalf of the cor¬ 
poration will sign his name, with the 
designation of his official capacity. 

(b) The contracting officer will in all 
cases endeavor to satisfy himself that 
the signer has authority to bind the cor¬ 
poration. 

(c) If the contract form being used 
contains alternate certificates, the con¬ 
tracting officer will, if practicable, pro¬ 
cure or make one of such alternate cer¬ 
tificates. 
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(d) If the contract form being used 
does not contain alternate certificates, 
no such certificate need be executed, nor 
will the evidence specified in paragraph 
(e) of this section be required. 

(e) In lieu of complying with para¬ 
graph (c) of this section, the contracting 
officer may obtain satisfactory evidence 
of the authority of the signer to bind the 
corporation and file such evidence with 
the contract. Such evidence will consist 
of extracts from the records of the cor¬ 
poration showing either: (1) The elec¬ 
tion or appointment of the officer exe¬ 
cuting the contract on behalf of the cor¬ 
poration and the grant of authority to 
such officer to execute the contract; or 

(2) If the contract is signed by someone 
other than an officer of the corporation, 
the grant of authority to such person to 
execute the contract. The above men¬ 
tioned copies will be certified by the cus¬ 
todian of such records, under the corpo¬ 
rate seal (if there be one), to be true 
copies of the records of the corporation. 

§ 805.300-7 Contracts with joint-ven¬ 
turers. Contracts are sometimes entered 
into with joint-venturers, consisting of a 
corporation and a partnership, or a part¬ 
nership and an individual, etc. In such 
cases the contract will be signed by each 
participant in the joint-venture in the 
manner indicated for each type of par¬ 
ticipant in § 805.300-3,* § 805.300-4, 
§ 805.300-5 or § 805.300-6. Whenever a 
corporation is participating, a certificate 
should be secured from the custodian of 
the records stating that the corporation 
is authorized to participate in the joint 
venture. 

§ 805.301 Consent of sureties to mod¬ 
ifications . 

§ 805.301-1 Supplemental agree¬ 
ments. Subject to the provisions of 
§ 805.301-3, if payment or performance 
bonds have been executed in connection 
with a contract, the consent of the sure¬ 
ty should be obtained to any supple¬ 
mental agreement modifying or amend¬ 
ing the contract. 

§ 805.301-2 Change orders. Likewise, 
subject to the provisions of § 805.301-3, 
the consent of such a surety should be 
obtained to any change order which 
grants an extension of performance time 
or which has the effect of increasing the 
contract price by more than $25,000. 
Such consent is not necessary when the 
change order effects an increase in the 
contract price of $25,000 or less. 

§ 805.301-3 Exception to requirement 
of consent to surety. The provisions of 
§§ 805.301-1 and 805.301-2 are subject to 
the qualification that the consent of a 
surety under a bond executed prior to 
the execution of a supplemental agree¬ 
ment, or change order is not necessary, 
if (a) an additional bond is furnished 
in support of the supplemental agree¬ 
ment or change order and (b) such 
surety is also surety on the additional 
bond. 

§ 805.301-4 Examination of consents 
of sureties. The original of each con¬ 
sent of surety required by §§ 805.301-1 
and 805.301-2 together with the original 
signed number of the supplemental 


agreement or change order to which It 
relates will be forwarded through The 
Judge Advocate General to the General 
Accounting Office. The Judge Advo¬ 
cate General will examine the consent of 
surety as to form, execution and legal 
sufficiency and will then forward it to¬ 
gether with the supplemental agreement 
or change order to the General Account¬ 
ing Office for filing. 

§ 805.301-5 Form of consent of sure¬ 
ty. For form of consent of surety see 
§ 806.105 of this chapter. 

§ 805.302 Numbering contracts. 

§ 805.302-1 When required. The fol¬ 
lowing paragraphs of this section based 
on rulings of the Comptroller General will 
be followed in the numbering of con¬ 
tracts: 

(a) Contracts and less formal agree¬ 
ments (such as proposal and acceptance 
or other documents evidencing in whole 
or in part the agreement between the 
parties) required to be numbered are: 

(1) Formal contracts, regardless of 
amount; 

(2) Less formal agreements, where 
amount involved determined at the time 
of making the agreements is $5,000 or 
more; 

(3) Less formal agreements, involving 
more than one payment, regardless of 
amount. 

(b) Less formal agreements not re¬ 
quired to be numbered are: 

(1) Agreements where it is determined 
at the time of making same that the 
amount involved is less than $5,000 and 
only one payment will be made; 

<2) Delivery orders evidencing inter¬ 
branch or interdepartmental purchases 
may be given sych other identification 
as may be prescribed by the chiefs of the 
procuring services. 

§ 805.302-2 System for procuring 
services and Department of the Air Force. 
Contract numbers will be placed in the 
upper right-hand corner and will con¬ 
sist of the following in the order named: 

(a) The capital letter “W’\ represent¬ 
ing the Departments of the Army and 
the Air Force. 

(b) Station number representing the 
station or office as published in the 
Technical Manual 14-711. 

(c) The letter or letters representing 
the procuring service or the Department 
of th$ Air Force. No approved letter 
symbol may be changed, nor may any 
new letter symbol be adopted, unless 
approval therefor is first obtained from 
the Office of the Chief of Finance. 

(d) A serial number, separated from 
the above by a hyphen, commencing with 
the number 1 and continuing in succes¬ 
sion indefinitely without regard to the 
fiscal year. When the serial number 
reaches the limit of five digits (99,999), 
a new series will be used beginning with 
the serial number 1 and followed by the 
capital letter “A”. Should additional 
series become necessary, they will be dis¬ 
tinguished by the capital letters “B”, “C", 
“D", etc., as may be required. 

(e) Based upon the above, the follow¬ 
ing is the number of the first numbered 
contract executed by the Philadelphia 
Quartermaster Depot: “W 36-030 qm-1.” 


5 805.302-3 System for Army Areas 
and Military District of Washington. 
(a) Contract numbers will be placed in 
the upper right-hand comer of Army 
Area contracts and will consist of the 
following in the order named: 

(1) The capital letter "W,” represent¬ 
ing the Department of the Army. 

(2) The station number, that is, the 
station or office as published in the Tech¬ 
nical Manual 14-711. There may be 
added to the station number a capital 
letter or other designation to indicate 
the branch by which the contract was 
executed. The following symbols will be 
used to designate the respective branches 
set opposite each symbol: 

Q—Quartermaster. 

S—Signal. 

T—Transportation. 

O—Ordnance. 

E—Engineer. 

M—Medical. 

C—Chemical. 

U—Repairs and Utilities Branch. 

Tng—Training Branch. 

AST—Army Specialized Training Branch. 

No symbol other than those enumerated 
in the preceding sentences will be used 
unless approval for such use is obtained 
from the Chief of Finance. Any request 
for such approval should specify the 
reason why additional symbols are re¬ 
quired. The use of these branch symbols 
may be dispensed with or, if desired, a 
single branch symbol (and one series of 
contracts) may be used for more than 
one, but less than all, branches at a given 
post, camp or station. 

(3) A symbol in parenthesis to indi¬ 
cate the Army Area. In the case of the 
six Army Areas, this symbol will consist 
of the capital letters A. A. followed by a 
hyphen and a Roman numeral in paren¬ 
thesis indicating in which Army Area the 
Contract was executed. In the case of 
the Military District of Washington, this 
symbol will consist of the capital letters 
M. D. W., the symbol to be in parenthesis. 

(4) A serial number separated from 
the above by a hyphen, commencing with 
the number U V* and continuing in suc¬ 
cession indefinitely without regard to the 
fiscal year. 

(c) Based upon the above, the follow¬ 
ing is the number of the first numbered 
contract executed at the Quartermaster 
Branch at Fort Bragg, North Carolina: 
“W 31-001Q (A. A.-HD-l.” 

The foregoing is on the assumption that 
the contract is to be paid with funds 
allotted to the Commanding General, 
Third Army. 

§ 805.302-4. Determination of num¬ 
bering agency. The following general 
guides may be used for determining 
when a contract is to be numbered as 
a procuring service, Department of the 
Air Force or army area contract. 

(a) Contracts will be numbered as 
procuring service, Department of the Air 
Force, or army area contracts depending 
on the source of the funds to be ex¬ 
pended under such contracts regardless 
of which of the foregoing execute the 
contract unless specifically provided 
otherwise herein. 

(b) In the event , a contract involves 
expenditure of both procuring service 
and army area funds, the source cf the 
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major proportion of the funds involved 
will govern the numbering of the con¬ 
tract. 

(c) Contracts executed by Department 
of the Air Force contracting officers, re¬ 
gardless of the source of the funds used 
to finance the contracts, are to be re¬ 
garded as Department of Air Force 
contracts. 

(d) When a given item is not avail¬ 
able at a procuring service depot, a rep¬ 
resentative of an army area may be 
given sufficient funds by a procuring 
service to enable the army area to pur¬ 
chase the item in question. A contract 
executed in making such a purchase is 
to be regarded as a procuring service 
contract. 

(e) Contracts which are executed 
under the supervision of the army com¬ 
manders and which are to be financed 
under an open allotment (see Technical 
Manual 14-700), are to be regarded as 
army area contracts. 

(f) Training and burial contracts are 
to be regarded as army area contracts. 

(g) In addition to contracts coming 
within the categories enumerated above, 
all other contracts which, pursuant to 
the provisions of any other regulations, 
are executed under the complete juris¬ 
diction of the army commanders are to 
be regarded as army area contracts. 

(h) In case of doubt as tp whether a 
particular contract should be numbered 
and distributed as a procuring service, 
Department of the Air Force or army 
area contract, an inquiry should be ad¬ 
dressed to the Current Procurement 
Branch, SS&P Division, General Staff, 
U. S. Army. If time does not permit 
making such inquiry, the contract should 
be numbered as in the past, and an in¬ 
quiry should be addressed to the Current 
Procurement Branch for advice as to 
how that type of contract should be 
numbered in the future. 

(i) Contracts for furnishing local 
transportation to Government and other 
personnel to or from or in the vicinity of 
Class I, Ii or IV installations will be 
numbered as Transportation Corps con¬ 
tracts. 

5 805.302-5 Supplemental agreements 
and change orders. Supplemental agree¬ 
ments and change orders will bear the 
same identification as the contract which 
is thereby modified or amended and will 
be lettered or numbered whichever 
method is authorized by the chief of the 
procuring service concerned, in the order 
in which the modifications or amend¬ 
ments to the contract are issued. One 
continuous series of lettering or number¬ 
ing as the case may be will be used for 
each contract, even though it is modified 
or amended both by supplemental agree¬ 
ments and by change orders. 

§ 805.302-6 Numbering of subcon¬ 
tracts. Contracting officers will urge 
contractors holding prime contracts with 
the Department to include in their sub¬ 
contracts, so far as practicable, a ref¬ 
erence to the number of the prime con¬ 
tract involved. Prime contractors will 
also be asked to urge their subcontractors 
to include a reference to the number of 
the applicable prime contract in sub¬ 
contractors; and so on down the line. 
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This practice will materially assist in ac¬ 
counting and auditing and particularly 
in the settlement of terminated subcon¬ 
tracts of all tiers. 

$ 805.303 Distribution . Contracts will 
not be distributed until properly signed 
by all parties, and approved, if approval 
is required. The following terms are 
used in connection with the distribution 
of contracts: 

(a) Signed number. A signed num¬ 
ber means the instrument with the re¬ 
quired signatures. 

(b) Authenticated copy. An authen¬ 
ticated copy means a copy of the in¬ 
strument shown to be authentic by 
either: 

(1) Certification as a true copy. 

(2) Official seal, or 

(3) Photostatic process. 

The signatures on such copies may be 
either facsimile, stamped, or typed. In 
lieu of copying the signatures of the 
parties signing the contract or supple¬ 
mental agreement and of the witnesses 
thereto, and the corporate certification 
or certificate, if any, of the contracting 
officers as to the authority of the per¬ 
son who signed the original for the cor¬ 
porate contractor, the contracting offi¬ 
cer or his authorized representative may 
execute the following certificate on the 
copies furnished the Fiscal Office and the 
Financing Disbursing Office for their use: 

I certify that this is a true copy of the 
document properly signed and witnessed 

_and that the corporate certi- 

(date) 

flcation therein was properly executed. 

(c) Copy. A copy means a copy of 
the instrument, including the names of 
the contracting parties, but lacking au¬ 
thentication. 

§ 805.303-1 Secret and confidential 
contracts . All instructions relating to 
distribution of contracts are subject to 
the provisions of AR 380-5 and all other 
current instructions governing the safe¬ 
guarding and disclosing of information 
affecting the national defense of the 
United States. Copies of secret or con¬ 
fidential contracts submitted to the Gen¬ 
eral Accounting Office will be transmitted 
under two covers. In the case of lump 
sum (fixed price) contracts, each cover 
is to be addressed to the General Ac¬ 
counting Office, Army Audit Branch, 
Building 203, 4300 Goodfellow Boulevard, 
St. Louis 20, Missouri. In the case of 
cost-plus-fixed-fee contracts, each cover 
is to be addressed to Assistant Chief, War 
Contract Service Section, Audit Division, 
General Accounting Office, Washington 
25, D. C. The inner cover only will be 
marked “Personal and Confidential/’ 

§ 805.303-2 Numbered contracts. 
Subject to such special instructions as 
may be issued by the chief of the pro¬ 
curing service concerned, numbered con¬ 
tracts will be distributed as follows: 

(a) The original signed number of 
each lump sunt (fixed price) contract 
will be forwarded to the General Ac¬ 
counting Office, Army Audit Branch, 
Building 203, 4300 Goodfellow Boulevard, 
St. Louis 20. Missouri. The original 
signed number of each cost or cost-plus- 
fixed-fee contract will be forwarded to 


the War Contract Service Section, Audit 
Division, General Accounting Office, 
Washington 25, D. C. if a surety bond 
or bonds were required in support of a 
contract, whether lump sum or cost- 
plus-fixed-fee, see § 806.201-2 (a). 

(b) The duplicate signed number will 
be filed with the contracting officer or 
as directed by the chief of the procuring 
service concerned. 

(c) The triplicate signed number will 
be forwarded to the contractor. 

(d) An authenticated copy will be for¬ 
warded to the disbursing officer for his 
files. 

(e) Additional authenticated copies or 
unauthenticated copies will be distrib¬ 
uted as directed in applicable Depart¬ 
ment publications or by the chief of pro¬ 
curing service concerned. 

§ 805.303-3 Unnumbered contracts. 

(a) The original signed number will be 
furnished the disbursing officer and will 
be attached to the voucher on which 
payment is made and will accompany 
such voucher to the General Account¬ 
ing Office. Army Audit Branch, Building 
203, 4300 Goodfellow Boulevard, St. Louis 
20. Missouri. If a surety bond or bonds 
were required in support of a contract, 
whether lump sum or cost-plus-fixed-fee 
see § 806.201-2 (a). 

(b) The duplicate signed number will 
be forwarded to the contractor. 

(c) An authenticated copy will 
be furnished the disbursing officer for 
his files. 

(d) Additional copies will be prepared 
and distributed as directed in applicable 
Department publications or by the chief 
of the procuring service concerned. 

§ 805.303-4 Supplemental agreements 
and change orders. Signed numbers and 
copies of supplemental agreements and 
change orders will be distributed in the 
same manner as is prescribed for the con¬ 
tracts to which they pertain and the con¬ 
tracting office will note on his retained 
copy of the supplemental agreement or 
change order the date on which the con¬ 
tractor’s number was delivered or mailed 
to him. 

§ 805.303-5 Purchases under con¬ 
tracts of Bureau of Federal Supply , 
Treasury Department ; Navy Depart¬ 
ment; Post Office Department ; etc. (a) 
Delivery orders covering such purchases 
will be distributed in accordance with 
§ 805.303-5. 

(b) The chief of the procuring serv¬ 
ice concerned will secure compliance with 
all special instructions of the respective 
agencies which make the contracts. For 
example, the regulations of the Bureau 
of Federal Supply, Treasury Depart¬ 
ment, require that a copy of all delivery 
orders placed under Federal Supply 
Schedule contracts be forwarded to the 
Purchase Order Section, Bureau of Fed¬ 
eral Supply, Treasury Department, 
Washington 25, D. C. 

(c) Vouchers submitted to the Gen¬ 
eral Accounting Office, Army Audit 
Branch, may relate to less than all of 
the items covered by the delivery order. 
If the original signed number of the de¬ 
livery order has not already been so 
submitted, it will be submitted with the 
first voucher; and when vouchers are 
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submitted covering subsequent payments, 
a reference will be made to the first 
voucher. The reference should contain 
the date on which the invoice covered 
by the first voucher was paid and the 
name of the disbursing officer by whom 
such payment was made. 

§ 805.304 Payments for partial de- 
liveries under unnumbered contracts. A 
contract may be entered into under 
which it was anticipated that delivery 
would be completed in a single shipment 
but due to subsequent unforeseen condi¬ 
tions and circumstances the contractor is 
precluded from completing such delivery 
and instead makes partial shipments in 
order to fulfill his obligation as expedi¬ 
tiously as practicable. Under such cir¬ 
cumstances payments, not to exceed five 
(5) in number on any given contract, may 
be made with respect to partial deliveries 
under unnumbered contracts, Provided , 
That the original signed contract is at¬ 
tached to the first payment voucher and 
cross references thereto noted on succes¬ 
sive partial and final payment vouchers. 
Such cross references will include the fol¬ 
lowing information as to the first pay¬ 
ment voucher: the date and the disburs¬ 
ing officer’s name and voucher number. 

SUBPART D —CONTRACT ARTICLES AND FORMS 

§ 805.400 Contract articles; general. 

§ 805.400-1 Contents. This subpart 
contains only those contractual articles 
which are applicable to particular situa¬ 
tions. Contractual articles made man¬ 
datory by acts of Congress or Executive 
orders, or required to be placed uniformly 
in all contracts are contained in the 
printed contract forms prescribed for use 
(see § 805.408). 

§ 805.400-2 Deviations from approved 
contract articles, (a) No deviation of 
any nature is authorized in any of the 
contractual articles contained in the 
forms prescribed for use (see § 805.408), 
or any of the articles prescribed for 
use in this subpart, except with the prior 
approval of the Chief, Current Procure¬ 
ment Branch, SS&P Division, General 
Staff, U. S. Army. 

(b) Requests for authority to deviate 
from approved contractual articles will 
state fully the reasons for such request, 
together with the proposed article. 

(c) All authorities to deviate from ap¬ 
proved contractual articles granted prior 
to the date of Parts 801 to 811. inclusive, 
are hereby revoked and requests for new 
authorities mast be originated if the de¬ 
viations are desired. 

§ 805.400-3 Additional contract ar¬ 
ticles. (a) Only the contractual articles 
contained in the forms prescribed in 
Subpart B of this part, or prescribed for 
use in this subpart are authorized for 
use in contracts. If other contractual 
articles are required to meet particular 
situations, authority for the use of such 
articles must be obtained from the Chief, 
Current Procurement Branch, SS&P Di¬ 
vision, General Staff, U. S. Army, prior 
to the use of such article. 

(b) Requests for authority to use con¬ 
tractual articles in addition to those pre¬ 
scribed herein will state fully the rea¬ 
sons for such use, together with the pro¬ 
posed article. 

No. 22' 


(c) Authorities to use additional con¬ 
tractual articles granted prior to the date 
of Parts 801 to 811, inclusive, are hereby 
revoked and requests for new authorities 
must be originated, if the article is de¬ 
sired. 

§ 805.401 Articles required by acts of 
Congress or Executive orders , except la¬ 
bor artictes. 

8 805.401-1 Classified contracts; em¬ 
ployment of aliens, (a) All top secret, 
secret, confidential or restricted con¬ 
tracts will contain the following article: 

Employment of aliens. The Contractor 
will not permit any alien employed or to be 
employed by It or by any sub-bidder or sub¬ 
contractor to have access to the drawings, 
specifications and accompanying enclosures 
relating to the performance of this contract, 
or to the models or material referred to there¬ 
in, or to engineering principles, composi¬ 
tion, subassemblies, or assemblies which are 
vital to the functioning or use of the article 
or articles forming the subject matter of this 
contract, without the written consent before¬ 
hand of the Secretary of the Army. 

5 805.401-2 Classified contracts; dis¬ 
closure of information. All top secret, 
secret, confidential or restricted con¬ 
tracts will contain the following article: 

Disclosure of information, (a) It is un¬ 
derstood that disclosure of information re¬ 
lating to the work contracted for hereunder 
to any person not entitled to receive it, or 
failure to safeguard all top secret, secret, 
confidential and restricted matter that may 
come to the Contractor or any person under 
his control In connection with the work 
under this contract, may subject the Con¬ 
tractor, his agents, employees, and subcon¬ 
tractors to criminal liability under the laws 
of the United States. See Title 1, act of 
June 15. 1917 (40 Stat. 217; 50 U. S. C. 31-42), 
as amended by act of March 28, 1940 (54 
Stat. 79); and the act of January 12, 1938 
(52 Stat. 3; 50 U. S. C. 45-45d), as supple¬ 
mented by Executive Order No. 8381, dated 
March 22, 1940 (3 CFR Cum. Supp.). 

(b) The Contractor shall cause a like ar¬ 
ticle to be inserted in ail subcontracts under 
this contract. 

§ 805.402 Labor articles. 

§ 805.402-1 Davis-Bacon Act. (a) 

(1) All contracts will contain the fol¬ 
lowing article, if the contract is in excess 
of $2,000 in amount and is for the con¬ 
struction, alteration, and/or repair, in¬ 
cluding painting and decorating, of a 
public building or public work within 
the geographical limits of the States of 
the Union, the Territory of Alaska, the 
Territory of Hawaii, v or the District of 
Columbia: 

(!) The contractor or his subcontractor 
shaU pay all mechanics and laborers em¬ 
ployed directly upon the site of the work, 
unconditionally and not less often than once 
a week, and without subsequent deduction 
or rebate on any account, the full amounts 
accrued at time of payment, computed at 
wage rates not less than those stated In the 
specifications regardless of any contractual 
relationship which may be alleged to exist 
between the contractor or subcontractor and 
such laborers and mechanics; and the scale 
of wages to be paid shall be posted by the 
contractor in a prominent and easUy acces¬ 
sible place at the site of the work. The 
contracting officer shall have the right to 
withhold from the contractor so much of 
accrued payments as may be considered nec¬ 
essary by the contracting officer to pay to 
laborers and mechanics employed by the 


contractor or any subcontractor on the work 
the difference between the rates of wages 
required by the contract to be paid laborers 
and mechanics on the work and the rates of 
wages received by such laborers and mechan¬ 
ics and not refunded to the contractor, sub¬ 
contractors, or their agents. 

(11) In the event it Is found by the con¬ 
tracting officer that any laborer or mechanic 
employed by the contractor or any subcon¬ 
tractor directly on the site of the work cov¬ 
ered by the contract has been or Is being paid 
a rate of wages less than the rate of wages 
required by the contract to be paid as afore¬ 
said. the Government may, by written notice 
to the contractor, terminate his right to pro¬ 
ceed with the work or such part of the work 
as to which there has been a failure to pay 
said required wages and prosecute the work 
to completion by contract or otherwise, and 
the contractor and his sureties shall be liable 
to the Government for any excess costs occa¬ 
sioned the Government thereby. 

(ill) The regulations of the Secretary of 

Labor, referred to in article_(non-rebate 

of wages) hereof, allow certain ‘'Permissible 
deductions” from the wages required by this 
article to be paid. 

(2) For a discussion of the Davis- 
Bacon Act and information as to con¬ 
tracts which are subject to, and those 
which are exempt from, such act, see 
Part 809 of this chapter. 

(3) The article to which cross-refer¬ 
ence is made in paragraph (iii) of the 
above article is that contained in 
§ 805.402-2. 

(b) There will be contained in each 
contract subject to the Davis-Bacon Act 
(or in the specifications accompanying 
the contract) an article as follows: 

The minimum wages to be paid laborers 
and mechanics on this project, as deter¬ 
mined by the Secretary of Labor to be pre¬ 
vailing for the corresponding classes of la¬ 
borers and mechanics employed on projects 
of a character similar to the contract work 
in the pertinent locality, are as follows: 


Classification of 
laborers and 
mechanics 


Minimum rates of 
wages per hour 


Any class of laborers and mechanics not 
listed In the preceding paragraph, which will 
be employed on this contract, shall be classi¬ 
fied or reclassified conformably to the fore¬ 
going schedule by mutual agreement between 
the contractor and class of labor concerned, 
subject to the prior approval of the contract¬ 
ing officer. In the event the interested par¬ 
ties cannot agree on the proper classification 
or reclassification of a particular class of la¬ 
borers and mechanics to be used, the ques¬ 
tion, accompanied by the recommendation 
of the contracting officer, shall be referred 
to the Secretary of Labor for final deter¬ 
mination. 

§ 805.402-2 Copeland “kick-back ” Act. 
(a) All contracts subject to the Copeland 
“kick-back” act will contain the follow¬ 
ing article: 

Nonrebate of wages. The contractor shall 
comply with the regulations of the Secretary 
of Labor pursuant to the act of June 13, 1934, 
48 Stat. 948 (secs. 276b and 276c. 40 U. S. C.), 
and any amendments or modifications there¬ 
of, shall cause appropriate provisions to be 
inserted in subcontracts to insure compli¬ 
ance therewith by all subcontractors subject 
thereto, and shall be responsible f<5r the sub¬ 
mission of affidavits required of subcontrac¬ 
tors thereunder, except as the Secretary of 
Labor may specifically provide for reason¬ 
able limitations, variations, tolerances, and 
exemptions from the requirements thereof. 
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(b) For a discussion of the Copeland 
“kick-back” Act and information as to 
the contracts which are subject to and 
those which are exempt from such act, 
see Part 809 of this chapter. 

§ 805.402-3 Eight-hour law. (a) All 
contracts subject to the Eight-Hour Law 
of 1912 will contain the following article: 

Eight-hour law. No laborer or mechanic 
doing any part of the work contemplated by 
this contract, in the employ of the contrac¬ 
tor or any subcontractor contracting for any 
part of said work contemplated, shall be re¬ 
quired or permitted to work more than 8 
hours In any one calendar day upon such 
work at the site thereof, except upon the 
condition that compensation is paid to such 
laborer or mechanic in accordance with the 
provisions of this article. The wages of 
every laborer and mechanic employed by the 
contractor or any subcontractor engaged in 
the performance of this contract shall be 
computed on a basic day rate of 8 hours per 
day and work in excess of 8 hours per day 
is permitted only upon the condition that 
every such laborer, and mechanic shall be 
compensated for all hours worked In excess 
of 8 hours per day at not less than one and 
one-half times the basic rate of pay. For 
each violation of the requirements of this 
article a penalty of $5 shall be imposed upon 
the contractor for each laborer or mechanic 
for every calendar day in which such em¬ 
ployee is required or permitted to labor more 
than 8 hours upon said work without re¬ 
ceiving compensation computed in accord¬ 
ance with this article, and all penalties thus 
imposed shall be withheld for the use and 
benefit of the Government: Provided, That 
this stipulation shall be subject in all re¬ 
spects to the exceptions and provisions of 
U. S. Code, title 40, sections 321, 324, 325. 
and 326, relating to hours of labor, as modi¬ 
fied by the provisions of section 303 of the 
act approved September 9, 1940 (54 Stat. 
884; 40 U. S. C. 325a), relating to compen¬ 
sation for overtime. 

(b) For a discussion of the Eight- 
Hour Law of 1912 and information as to 
contracts which are subject to and 
those which are exempt from such law, 
see Part 809 of this chapter. 

§ 805.402-4 Notices of labor disputes . 
The following will be inserted in con¬ 
tracts where its use is appropriate: 

Notice to the Government of labor dis¬ 
putes. Whenever an actual or potential la¬ 
bor dispute is delaying or threatens to delay 
the timely performance of this contract, the 
Contractor will immediately give notice 

thereof to the 1 -- 

Such notice shall include all relevant Infor¬ 
mation with respect to such dispute. 

§ 805.403 Patent articles. See Part 
808 of this chapter for patent articles 
and instructions for their use. 

§ 805.404 Termination articles. See 
Subpart E of this part for termination 
articles and instructions for their use. 

§ 805.405 Advance payments. Ar¬ 
ticles providing for advance payments 
will be prescribed by the CJiief, Current 
Procurement Branch, SS&P Division, 
General Staff, U. S. Army, at the time 
the advance payment is approved as pro¬ 
vided in Part 804 of this chapter. 

§ 805.406 Bond and insurance articles. 

§ 805.406-1 In compliance with the 
policy expressed in 8 806.500 of this chap- 


* Such officers as may be designated by the 
chief of the procuring service concerned. 
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ter, the following article is prescribed for 
inclusion in cost-plus-fixed-fee contracts 
(see Note 2 of this section). 

Liability for Government-furnished Prop¬ 
erty. (a) Except as otherwise specifically 
provided, the contractor shall not be liable 
for loss or destruction of or damage to prop¬ 
erty of the Government in the possession or 
control of the contractor in connection with 
this contract (hereinafter called “Govern¬ 
ment property”) unless such loss, destruction 
or damage results from willful misconduct or 
failure to exercise good faith on the part of 
the contractor’s corporate officers or other 
representatives having supervision or direc¬ 
tion of the operation of the whole of the 
contractor’s business or of the whole of any 
plant operated by the contractor in the per¬ 
formance of this contract. 

(b) The contractor represents that it is not 
maintaining and agrees that it wUl not here¬ 
after maintain insurance (including self- 
insurance funds or reserves) covering loss or 
destruction of or damage to Government 
property, and represents that it is not includ¬ 
ing and agrees that it will not hereafter in¬ 
clude In any price to the Government any 
charge or reserve for such insurance. 

(c) Upon the happening of loss or destruc¬ 
tion of or damage to Government property 
caused by: 

Fire; lightning; windstorm, cyclone, tor¬ 
nado. hall; explosion; riot, riot attending a 
strike, civil commotion; vandalism and ma¬ 
licious mischief; aircraft or objects falling 
therefrom; vehicles running on land or 
tracks, excluding vehicles owned or operated 
by the contractor or any agent or employee 
of the contractor; smoke; sprinkler leakage; 
earthquake, or volcanic eruption; flood, 
meaning thereby rising of rivers or streams; 
enemy attack or any action taken by the mili¬ 
tary, naval or air forces of the United States 
in resisting enemy attack, 

the contractor shall communicate with the 
contracting officer and with the Loss and 
Salvage Organization now or hereafter desig¬ 
nated by the contracting officer and, with the 
assistance of that organization employed by 
the contractor to perform services in accord¬ 
ance with instructions or regulations of the 
Government (unless the contracting officer 
directs that no such organization be em¬ 
ployed), shall take all reasonable steps to 
protect the Government property from fur¬ 
ther damage, separate the damaged and un¬ 
damaged Government property, put all the 
Government property in the best possible 
order, and furnish to the contracting officer 
a statement of: (1) the lost, destroyed and 
damaged Government property, (2) the time 
and origin of the loss, destruction or dam¬ 
age, (3) all known interests in commingled 
property of which the Government property 
is a part, and (4) the insurance, If any. 
covering any part of or interest In such com¬ 
mingled property. // and as directed by the 
contracting officer, the contractor shall make 
repairs and renovations of the damaged Gov¬ 
ernment property} The contractor shall be 
reimbursed the expenditures made by it and 
approved by the contracting officer in per¬ 
forming its obligations under this paragraph 
(c) (including charges made to the contrac¬ 
tor by the Loss and 8alvage Organization, 
except any of such charges, the payment of 
which the Government has, at its option, 
assumed direqt). 

(d) In the event the contractor is reim¬ 
bursed or compensated for any loss or de¬ 
struction of or damage to Government prop¬ 
erty, it shall equitably reimburse the Gov¬ 
ernment. The contractor shall do nothing 
to prejudice the Government's rights to re¬ 
cover against third parties for any such loss, 
destruction or damage and, upon the request 
of the contracting officer, shall, at the Gov- 


* Italicized language may be omitted in 
appropriate cases. 


ernment’s expense, furnish to the Govern¬ 
ment all reasonable assistance and coopera¬ 
tion (including the prosecution of suit and 
the execution of instruments of assignment 
in favor of the Government) in obtaining 
recovery. 

(e) The Government shall at all times 
have access to the premises wherein any 
Government property is located. 

(f) The contractor shall insert in all cost- 
plus-fixed-fee subcontracts under this con¬ 
tract provisions which will make applicable 
to the Government and the subcontractors 
substantially the same rights and obligations 
in respect to the Government property as 
are made applicable to the Government and 
the contractor under this Article. 

Note 1: Where facilities, such as machin¬ 
ery, are furnished by the Government or ac¬ 
quired for Government account under cost- 
plus-flxed-fee contracts, appropriate addi¬ 
tional provisions, dealing with such sub¬ 
jects as standby, storage and removal, may be 
included. 

Note 2: (a) The article set forth above will 
be included in all cost-plus-fixed-fee con¬ 
tracts executed on or after March 15, 1944. 

(b) Whenever the terms of a cost-plus- 
fixed fee contract are to be modified by the 
execution, on or after March 15, 1944, of o 
supplemental agreement, and the contract 
to be modified does not contain an article 
Identical in wording with that set forth 
above, the supplemental agreement will pro¬ 
vide that the contract is modified to Include 
the article. 

(c) In order that the services of the Loss 
and Salvage Organizations may be made 
available, widely and promptly, it is desired, 
in addition, that existing contracts be 
amended whenever practicable to incorpo¬ 
rate the article even when occasion does not 
arise to write a supplemental agreement for 
other reasons. 

Note 3: See §§ 806.500-1 and 806.802 in 
regard to Loss and Salvage Organizations. 

Note 4: In the event that the Government 
property is located in an area outside of the 
United States, where the services of the Loss 
and Salvage Organizations are not available, 
the following clause will be used in lieu of 
paragraph (c) above: 

Upon the happening of loss or destruction 
of or damage to Government property, the 
contractor shall communicate with the con¬ 
tracting officer, shall take all reasonable steps 
to protect the Government property from 
further damage, separate the damaged and 
undamaged Government property, put all the 
Government property in the best possible 
order, and furnish to the contracting officer 
a statement of: (1) the lost, destroyed and 
damaged Government property, (2) the time 
and origin of the loss, destruction or dam¬ 
age, (3) all known interests in commingled 
property of which the Government property 
is a part, and (4) the insurance, if any, cov¬ 
ering any part of or interest in such com¬ 
mingled property. If and as directed by the 
contracting officer, the contractor shall make 
repairs arid renovations of the damaged Gov¬ 
ernment property} The contractor shall be 
reimbursed the expenditures made by It and 
approved by the contracting officer in per¬ 
forming its obligations under this paragraph 

<c). 

1 805.406-2 Cost-plus- fixed-fee con¬ 
tracts—article concerning reimburse¬ 
ment for losses and insurance expenses. 
Every cost-plus-fixed-fee contract will 
contain the following article without 
deviation: 

Allowable items of cost shall include the 
contractor’s actual expenses incurred under 
his contract for: 

a. Such bonds and insurance policies as 
have been approved or required by the Con¬ 
tracting Officer. 
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b. Subject to availability of funds, losses 
or expenses not compensated by insurance or 
otherwise (including settlements made with 
the written consent of the Contracting Offi¬ 
cer) actually sustained by the Contractor in 
connection with the work and found and 
certified by the Contracting Officer to be Just 
and reasonable, unless reimbursement there¬ 
for is expressly prohibited; provided that 
such reimbursement shall not include any 
amount for which the Contractor would have 
been indemnified or compensated by insur¬ 
ance except for failure of the Contractor to 
procure or maintain bonds or insurance in 
accordance with the requirement of the Con¬ 
tracting Officer. 

c. The cost of reconstructing and replac¬ 
ing any of the work or property destroyed or 
damaged and not covered by insurance, but 
expenditures under this Item must have the 
written authorization of the Contracting 
Officer in advance. 

d. The cost, including incidental expenses 
and premiums (if any), of providing such 
death, injury, internment, and other bene¬ 
fits to the Contractor’s employees epgaged 
in performing services under this contract 
as the Contracting Officer may approve or 
require. 

§ 805.406-3 Cost-plus-fixed-fee con¬ 
tracts; insurance article. Every cost- 
plus-fixed-fee contract will contain the 
following article without deviation: 

Insurance, a. The Contractor shall pro¬ 
cure and thereafter maintain such bonds 
and insurance in such forms and in such 
amounts and for such periods of time as the 
Contracting Officer may require in writing 
and shall be reimbursed for the cost thereof; 

b. In every instance where this contract 
requires the United States to pay the pre¬ 
mium on a bond or Insurance policy, the 
bond or insurance policy shall contain an 
endorsement or other recital excluding by 
appropriate language any claim on the part 
of the insurer or obligor to be subrogated, 
on payment of a loss or otherwise, to any 
claim against the United States; 

c. The Contractor shall give the Contract¬ 

ing Officer or his representative Immediate 
notice in writing of any suit or action filed 
against the Contractor arising out of the 
performance of this contract and of any claim 
against the Contractor the cost and expense 
of which are reimbursable under the provi¬ 
sions of Article_hereof, and the risk 

of which is then uninsured or in which the 
amount claimed exceeds the amount of In¬ 
surance coverage. The Contractor shall fur¬ 
nish immediately to the Contracting Officer 
copies of all pertinent papers received by the 
Contractor. Insofar as the following shall 
not conflict with any policy or contract of 
insurance, and upon request of the Contract¬ 
ing Officer, the Contractor shall do any and 
all things to effect an assignment and sub¬ 
rogation in favor of the Government of all 
Contractor’s rights and claims except against 
the Government, arising from or growing out 
of such asserted claims, and, if required by 
the Contracting Officer, shall authorize rep¬ 
resentatives of the Government to settle 
and/or defend any such claim and to rep¬ 
resent or take charge of any such litigation 
affecting the Contractor. 

§ 805.406-4 Cost-plus-fixed-fee con¬ 
tracts; concerning insertion of insurance 
and liability provisions in CPFF subcon¬ 
tracts. Every cost-plus-fixed-fee con¬ 
tract, the terms of which do not require 
the incorporation by reference in cost- 
plus-fixed-fee subcontracts, of all of the 
terms and conditions of the prime con¬ 
tract in regard to insurance and liability, 
will contain the following article without 
deviation: 

Additional provisions. (1) The Contrac¬ 
tor will Include in each cost-plus-fixed-fee 
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subcontract made under this contract a pro¬ 
vision as follows: 

(a) The title to all work under this sub¬ 
contract, completed or in the course of 
manufacture or assembly in the Subcontrac¬ 
tor’s plant, shall be in the Government. 
Upon delivery thereof to the Subcontractor 
at any point within the continental limits 
of the United States or any place approved 
by the Contractor, title to all purchased ma¬ 
terials, parts, assemblies, subassemblies, 
tools, machinery, equipment and supplies, 
for which the Subcontractor shall be entitled 
to be reimbursed hereunder, shall vest in the 
Government. 

(b) The Subcontractor shall not be reim¬ 
bursed for the cost of any insurance on any 
property of the Government. 

(c) As used herein the term “Govern¬ 
ment” shall be deemed to mean the United 
States of America. 

(2) The Contractor will, if so requested 
by the Contracting Officer, include in any 
particular cost-plus-flxed-fee subcontract, a 
provision as follows: 

The Subcontractor shall procure and 
thereafter maintain the following insur¬ 
ance _(here shall be inserted the types, 

amounts and limits of insurance, as speci¬ 
fied in writing by the Contracting Officer). 
The cost of such insurance and losses or 
expenses (including settlements made with 
the written consent of the Contracting Of¬ 
ficer who executed the principal contract 
or his duly authorized successor or repre¬ 
sentative) not compensated by insurance or 
otherwise and found and certified by the 
Contractor and said Contracting Officer or 
his duly authorized successor or representa¬ 
tive to be Just and reasonable, actually sus¬ 
tained by the Subcontractor in the defense 
and/or discharge of such claims of others 
on account of death or bodily injury of per¬ 
sons or loss or destruction of or damage to 
property as may arise out of or in connection 
with the performance of the work under this 
subcontract shall be allowable items of cost 
hereunder; provided that such reimburse¬ 
ment shall not include any amount for which 
the Subcontractor would have been indem¬ 
nified or compensated except for the failure 
of the Subcontractor to procure or maintain 
Insurance in accordance with the require¬ 
ments of this subcontract. The Subcontrac¬ 
tor shall give the Contractor immediate no¬ 
tice in writing of any suit or action filed 
against the Subcontractor, arising out of the 
performance of this subcontract and of any 
claims against the Subcontractor, the cost 
and expense of which is reimbursable under 
the provisions of this subcontract pertinent 
to allowable items of cost, and the risk of 
which is then uninsured or in which the 
amount claimed exceeds the amount of in¬ 
surance coverage. The Subcontractor shall 
furnish immediately to the Contractor copies 
of all pertinent papers received by the Sub¬ 
contractor. Insofar as the following shall not 
conflict with any policy or contract of in¬ 
surance, and upon request of the Contractor, 
the Subcontractor shall do any and all things 
to effect an assignment and subrogation Id 
favor of the Contractor or its nominee of all 
Subcontractor’s rights and claims, except 
rights and claims of the Subcontractor 
against the Contractor or such nominee, aris¬ 
ing from or growing out of such asserted 
claim, and, if required by the Contractor, 
shall authorize representatives of the Con¬ 
tractor or of its nominee to settle and/or 
defend any such claim and to % represent the 
Subcontractor in or take charge of any such 
litigation. Every policy for the insurance 
referred to in this paragraph shall contain 
an indorsement or other recital excluding 
by appropriate language any claim on the 
part of the insurer or obligor to be subro¬ 
gated on payment of a loss or otherwise to 
any claim against the Contractor or the Gov¬ 
ernment. 
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(3) Whenever a provision as set forth in 
paragraph (2) of this article is inserted in 
any subcontract, then the contractor will 
forthwith transmit to the Contracting Of¬ 
ficer all notices and copies of papers received 
by it from the subcontractor, will make the 
Government its nominee for all assignments 
and subrogations received by it from the sub¬ 
contractor thereunder and, if required by the 
Contracting Officer, will do everything in its 
power to have representatives of the Gov 
eminent authorized to settle and/or defend 
the claims therein referred to and to rep¬ 
resent the subcontractor in or to take charge 
of the litigation therein referred to. 

§ 805.406-5 Architect-Engineer-Con¬ 
struction - Management - Service C on- 
tracts. In accordance with the instruc¬ 
tions contained in paragraphs ta) 
through (d), inclusive, of this section, 
there will be inserted without deviation 
in Architect - Engineer - Construction- 
Management-Service Contracts and all 
contracts (except supply contracts), ex¬ 
ecuted under or in connection with such 
contracts, the appropriate article or ar¬ 
ticles set forth in said paragraphs. 

(a) In the * Architect-Engineer-Con- 
struction-Management-Service-contract 
the following article: 

The A-E-M hereby agrees that he will pro¬ 
cure and maintain bonds and Insurance in 
such forms and in such amounts and lor 
such periods of time as the Contracting Offi¬ 
cer may require or approve. Insurance shall 
cover all work required by this contract, 
regardless of whether it is performed by the 
A-E-M's own forces, Subcontractors, or under 
direct contracts with the Government, as is 

contemplated in Article- 

(Article containing 


General Statement of Work and Services) 
of this contract. 

(b) In cost-plus-fixed-fee subcon¬ 
tracts, executed under Architect-Engi¬ 
neer-Construction-Management-Service 
Contracts, there will be inserted without 
deviation the following article: 

All necessary Insurance protection re¬ 
quired under the terms of this contract will 
be provided by the policies maintained by 
the Architect-Engineer-Manager Contractor. 

(c) In lump-sum subcontracts, ex¬ 
ecuted under Architect-Engineer-Con¬ 
struction-Management Service Con¬ 
tracts, there will be inserted without 
deviation the following article: 

(1) The Architect-Engineer-Manager Con¬ 
tractor will, at no cost to the Subcontractor, 
maintain policies providing the following 
insurance protection for the Subcontractor, 
which insurance shall apply only to opera¬ 
tions of the Subcontractor under this sub¬ 
contract and employees of the Subcontractor 
engaged therein and shall not apply to any 
other operations or employees of the Sub¬ 
contractor : 

(a) Workmen’s compensation. (1) In Ju¬ 
risdictions where there are Workmen’s Com¬ 
pensation Laws, either mandatory or elec¬ 
tive, statutory coverage; and in Jurisdictions 
where the Workmen’s Compensation Law 
does not cover all occupational diseases, oc¬ 
cupational disease coverage by endorsement 
for limits of $50,000 per person in any one 
case and. subject to that limit for each per¬ 
son, an aggregate limit of $100,000 for each 
year of the policy period; 

(ii) In those states where there is a “per 
accident” limitation of coverage under para¬ 
graph 1 (b) of the policy, an endorsement 
will be added to provide $100,000 limit for 
each accident; 














7702 

(iii) In those states where there is a "per 
person’* limitation of coverage under para¬ 
graph 1 (b) of the policy, an endorsement 
will be added to provide $50,000 limit for each 
person; 

(iv) In Jurisdictions where there are no 
Workmen’s Compensation Laws, Employers' 
Liability Insurance, including occupational 
disease coverage, for limits of $50,000 per 
person in any claim and, subject to that 
limit for each person, $100,000 for two or 
more persons in any one accident and $100,- 
000 aggregate limit for each year of the policy 
period for occupational disease claims. 

(b) General liability. Insurance with lim¬ 
its of $50/100,000 for bodily injury liability 
on the comprehensive policy form; the policy 
will be endorsed to include coverage for air¬ 
craft and watercraft operations by elimina¬ 
tion of any such exclusions therein. 

(c) Automobile public liability and prop¬ 
erty damage. Insurance with limits of 
$50/100,000 for bodily injury liability and 
$5,000 for property damage liability on the 
comprehensive policy form covering all 
owned, non-owned and hired automobiles 
which will be used in connection with the 
work to be done under the contract, and 
which are not for use exclusively .on the 
premises at which the work under such con¬ 
tract is performed. 

(2) The Subcontractor may purchase at his 
own expense such additional or other insur¬ 
ance protection as he may deem necessary. 
The Contracting Officer or his authorized 
representative may restrict access to the site 
of the work to such personnel of any insur¬ 
ance carrier providing additional or other in¬ 
surance coverage referred to in this para¬ 
graph for the proper servicing of such in¬ 
surance as he may deem necessary. 

<d) In prime lump sum or unit price 
contracts, collateral to Architect-Engi¬ 
neer-Construction-Management Service 
Contracts, there will be inserted without 
deviation the following article: 

(1) The Architect-Engineer-Manager Con¬ 
tractor will, at no cost to the Contractor, 
maintain policies providing the following in¬ 
surance protection for the Contractor and 
his Subcontractors (excluding supply sub¬ 
contractors) which insurance shall apply 
only to operations of the Contractor and such 
Subcontractors under this contract and em¬ 
ployees of the Contractor and such Subcon¬ 
tractors engaged therein and shall not apply 
to any other operations or employees of the 
Contractor and such Subcontractors: 

(a) Workmen's compensation, (i) In Ju¬ 
risdictions where there are Workmen’s Com¬ 
pensation Laws, either mandatory or elective, 
statutory coverage; and in Jurisdictions where 
the Workmen’s Compensation Law does not 
cover all occupational diseases, occupational 
disease coverage by endorsement for limits of 
$50,000 per person in ally one case, and sub¬ 
ject to that limit for each person, an aggre¬ 
gate limit of $100,000 for each year of the 
policy period; 

(ii) In those states where there is a "per 
accident’’ limitation of coverage under para¬ 
graph 1 (b) of the policy, an endorsement 
will be added to provide $100,000 limit for 
each accident; 

'(ill) In those states where there is a "per 
person" limitation of coverage under para¬ 
graph 1 (b) of the policy, an endorsement 
wlU be added to provide $50,000 limit for each 
person; 

(lv) In Jurisdictions where there are no 
Workmen’s Compensation Laws, Employers’ 
LlabUity Insurance Including occupational 
disease coverage, for limits of $50,000 per per¬ 
son in any claim and, subject to that limit 
for each person, $100,000 for two or more per¬ 
sons in any one accident and $100,000 aggre¬ 
gate limit for each year of the policy period 
for occupational disease claims. 
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(b) General liability. Insurance with 
limits of $50/100,000 for bodily injury lia¬ 
bility on the comprehensive policy form; the 
policy will be endorsed to include coverage 
for aircraft and watercraft operations by 
elimination of any such exclusions therein. 

(c) Automobile liability and property dam¬ 
age. Insurance with limits of $50/100,000 for 
bodily injury liability and $5,000 for property 
damage liability on the comprehensive policy 
form covering all owned, non-owned and 
hired automobiles which will be used. In con¬ 
nection with the work to be done under the 
contract, and which are not for use exclu¬ 
sively on the premises at which the work 
under such contract is performed. 

(2) The Contractor or his Subcontractors 
may purchase at their own expense such 
additional or other insurance protection as 
they may deem necessary. The Contracting 
Officer or his authorized representative may 
restrict access to the site of the work to such 
personnel of any Insurance carrier providing 
additional or other insurance coverage re¬ 
ferred to in this paragraph for the proper 
servicing of such insurance, as he may deem 
necessary. 

§ 805.406-6 Fixed Price Contracts. 
Except in the special cases discussed in 
§ 806.401 of this chapter, the following 
Article is prescribed for Inclusion in fixed 
or unit price contracts under which Gov¬ 
ernment-owned property is furnished to 
the contractor. (See Note 1 below.) 
When deemed desirable by a procuring 
service, because of the amount of Gov¬ 
ernment property involved or for other 
reasons in the best interests of the United 
States, the substance of the- following 
Article may also be approved for Inclu¬ 
sion in fixed or unit price subcontracts 
under either cost-plus-fixed-fee or fixed 
or unit price prime contracts. This Arti¬ 
cle is not intended to cover Government- 
owned facilities furnished under fixed or 
unit price contracts or subcontracts, as to 
which see § 805.407-3. 

Liability for Government-furnished prop¬ 
erty. (a) Except as otherwise specifically 
provided, the contractor shall not be liable 
for loss or destruction of or damage to prop¬ 
erty of the Government in the possession or 
control of the contractor in connection with 
this contract (hereinafter called "Govern¬ 
ment property") (1) caused by any peril while 
the property is in transit off the contractor’s 
premises, or (2) caused by any of the follow¬ 
ing perils while the property is on the con¬ 
tractor’s or subcontractor’s or other premises 
or by removal therefrom because of any of 
the following perils: 

Fire; lightning; windstorm, cyclone, tor¬ 
nado, hall; explosion; riot, riot attending a 
strike, civil commotion; vandalism and ma¬ 
licious mischief: aircraft or objects falling 
therefrom; vehicles running on land or 
tracks, excluding vehicles owned or operated 
by the contractor or any agent or employee 
of the contractor; smoke; sprinkler leakage, 
earthquake or volcanic eruption; flood, mean¬ 
ing thereby rising of rivers or streams: enemy 
attack or any action taken by the military, 
naval or air forces of the United States in 
resisting enemy attack. 

The perils as set forth in (1) and (2) above 
are hereinafter called "excepted perils". 

(b) The contractor represents that it is 
not maintaining and agrees that it will not 
hereafter maintain insurance (Including self- 
insurance funds or reserves) covering loss or 
destruction of or damage to Government 
property caused by any excepted peril, and 
represents that it is not Including and agrees 
that it will not hereafter Include in any price 
to the Government any charge or reserve for 
such insurance. 

(c) Upon the happening of loss or destruc¬ 
tion of or damage to Government property 


caused by an excepted peril, the contractor 
shall communicate with the contracting offi¬ 
cer and with the Loss and Salvage Organiza¬ 
tion now or hereafter designated by the con¬ 
tracting officer and, with the assistance of 
that organization employed by the contractor 
to perform services in accordance with in¬ 
structions or regulations of the Government 
(unless the contracting officer directs that no 
such organization be employed), shall take 
all reasonable steps to protect the Govern¬ 
ment property from further damage, separate 
the damaged and undamaged Government 
property, put all the Government property m 
the best possible order, and furnish to the 
contracting officer a statement of: (1) the 
lost, destroyed, and damaged Government 
property, (2) the time and origin of the loss, 
destruction or damage, (3) all known in¬ 
terests in commingled property of which the 
Government property is a part, and (4) the 
insurance, if any, covering any part of or in¬ 
terest in such commingled property. If and 
as directed by the contracting officer, the 
contractor shall make repairs and renova¬ 
tions of the damaged Government property.' 
The contractor shall be reimbursed the ex¬ 
penditures made by it in performing its obli¬ 
gations under this paragraph (c) .(including 
charges made to the contractor by the Loss 
and Salvage Organization, except any of such 
charges the payment of which the Govern¬ 
ment has, at its option, assumed direct), as 
approved by the contracting officer and set 
forth in a supplemental agreement. 

(d) With the approval of the contracting 
officer after loss or destruction of or damage 
tp Government property, and subject to such 
conditions and limitations as may be im¬ 
posed by the contracting officer, the con¬ 
tractor may, in order to minimize the loss to 
the Government or in order to permit re¬ 
sumption of business or the like, sell for the 
account of the Government any item of 
Government property which has been dam¬ 
aged beygnd practicable repair, or which is 
so commingled or combined with property of 
others, including the contractor, that sepa¬ 
ration is impracticable. 

(e) Except to the extent of any loss or de¬ 
struction of or damage to Government prop¬ 
erty for which the contractor is relieved of 
liability under the foregoing provisions of 
this article, and except for reasonable wear 
and tear or depreciation, or the utilization of 
the Government property in accordance with 
the provisions of this contract, the Govern¬ 
ment property (other than property per¬ 
mitted to be 6old) shall be returned to the 
Government in as good condition as when re¬ 
ceived by the contractor in connection with 
this contract. In aid of Its obligation so to 
return the Government property, the con¬ 
tractor shall maintain a property control, ac¬ 
counting and maintenance system consistent 
with good business practice. 

(f) In the event the contractor is reim¬ 
bursed or compensated for any loss or de¬ 
struction of or damage to Government prop¬ 
erty. caused by an excepted peril, it shall 
equitably reimburse the Government. The 
contractor shall do nothing to prejudice the 
Government's rights to recover against third 
parties for any such loss, destruction or dam¬ 
age and, upon the request of the contracting 
officer, 6hall at the Government’s expense 
furnish to the Government all reasonable 
assistance and cooperation (including the 
prosecution of suit and the execution of in¬ 
struments of assignment in favor of the Gov¬ 
ernment) in obtaining recovery. 

(g) The Government shall at all times 
have access to the premises wherein any Gov¬ 
ernment property is located. 

Note 1: (a) The Article set forth above will 
be included in all fixed or unit price con- 


1 Italicized language may be omitted in ap¬ 
propriate cases. 
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tracts under which Government-owned prop¬ 
erty U furnished to the contractor, executed 
on or after 15 March 1944. 

(b> Whenever the terms of such a fixed or 
unit price contract are to be modified by the 
execution, on or after 15 March 1944, of a 
supplemental agreement, and the contract to 
be modified does not contain an article iden¬ 
tical in wording with that set forth above, 
the supplemental agreement will provide 
that the contract is modified to include the 
article. 

(c) In order that the services of the Loss 
and Salvage Organizations may be made 
available, widely and promptly, it is desired, 
In addition, that such existing contracts be 
amended whenever practicable to incorporate 
the*article even when occasion does not arise 
to write a supplemental agreement for other 
reasons. 

Note 2: See 5 804.402-1 and § 804.802 in 
regard to Loss and Salvage Organizations. 

Note 3: In the event that the Government 
property is located in an area outside of the 
United States, where the services of the Loss 
and Salvage Organizations are not available, 
the following clause will be used in lieu of 
paragraph (c) above: 

Upon the happening of loss or destruction 
of or damage to Government property caused 
by an excepted peril, the contractor shall 
communicate with the contracting officer, 
shall take all reasonable steps to protect the 
Government property from further damage, 
separate the damaged and undamaged Gov¬ 
ernment property, put all the Government 
property in the best possible order, and fur¬ 
nish to the contracting officer a statement 
or: (l) the lost, destroyed and damaged 
Government property. (2) the time and origin 
of the loss, destruction or damege. (3) all 
known interests in commingled property of 
which the Government property is a part, 
and (4) the insurance, if any. covering any 
part of or Interest in such commingled prop¬ 
erty. If and as directed by the contracting 
officer, the contractor shall make repairs and 
renovations of the damaged Government 
property. 1 The contractor shall be reim¬ 
bursed the expenditures made by it in per¬ 
forming its obligations under this paragraph 
(c) as approved by the contracting officer 
and set forth in a supplemental agreement. 

5 805.406-7 Liability and insurance 
articles for use in fixed price contracts 
for transportation services . The con¬ 
tract articles set forth below shall be 
used under the conditions prescribed for 
the use of each article in fixed price con¬ 
tracts for services accessorial to or form¬ 
ing a part of the transportation move¬ 
ment. including contracts for freight 
handling, car loading and unloading, 
packing and crating, stevedoring, light¬ 
erage, trucking, heavy life service, lum¬ 
ber handling and other contracts for 
terminal services not procured by means 
of a bill of lading. 

(a) Where eliminating cost of insur¬ 
ance results in savings. Where savings 
to the Government may be obtained by 
eliminating the cost of insurance on 
Government property which otherwise 
would be added to the contract price, the 
contract will contain the article set forth 
in § 805.406-1 (omitting paragraph (f) 
and, in cases where the contract is per¬ 
formed on Government premises, para¬ 
graph (e)). 

(b) Where services performed by com¬ 
mon carrier or warehouseman . The fol¬ 


l Thls sentence may be omitted in appro¬ 
priate casea. 
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lowing liability provision will be used 
where the services are performed by a 
common carrier or a common warehouse¬ 
man at traffic or established rates, since 
such rates include a factor for the liabil¬ 
ity imposed or assumed: 

Liability for Government-furnished prop¬ 
erty. The Contractor’s responsibility for 
Government property in Its possession or 
control pursuant to the performance of this 
contract shall be that imposed by law. 

(c> Where savings trivial in amount, 
difficult of ascertainment or performed 
at tariff rates. Except as otherwise pro¬ 
vided in paragraph (b). where savings 
will be trivial in amount or difficult of 
ascertainment or where the services are 
performed at tariff or established rates, 
which rates include a factor for liability 
imposed or assumed, the following article 
will be used: 

Liability for Government-furnished prop¬ 
erty. The Contractor shall be liable to the 
Government for all loss of or damage to 
property of the Government in its posses¬ 
sion or control in connection with this con¬ 
tract resulting from the fault or negligence 
of the Contractor’s officers, agents or em¬ 
ployees. 

(d> Where contractor carries limited 
amount of insurance. Where insurance 
covering Contractor’s liability for prop¬ 
erty is carried in a limited amount and 
no substantial savings will accrue to the 
Government if this insurance is elimi¬ 
nated, yet if the Contractor be required 
to assume total liability the Contractor’s 
insurance limits would have to be in¬ 
creased or additional insurance pur¬ 
chased, thereby increasing the cost of 
services, the following article will be 
used: 

Liability for Government-furnished prop¬ 
erty. (a) The Contractor shall be liable to 
the Government for all loss or destruction 
of or damage to the property of the Govern¬ 
ment In its possession or control In connec¬ 
tion with this contract (hereinafter called 
•’Government property”) resulting from the 
fault or negligence of the Contractor’s of¬ 
ficers. agents, or employees, provided, how¬ 
ever. that the liability of the Contractor 

under this paragraph shall not exceed % - 

(A) on account of any one accident or oc¬ 
currence and that with respect to so much 
of any loss or destruction of or damage to 
Government property on account of any one 

accident or occurrence as exceeds $-(A) 

the Contractor shall be liable only under 
the conditions set forth in subparagraph (b) 
hereof. 

(b) Except as otherwise specifically pro¬ 
vided. the Contractor shall not be liable for 
loss or destruction of or damage to Govern¬ 
ment property unless such loss, destruction 
or damage results from the willful miscon¬ 
duct or failure to exercise good faith on the 
part of the Contractor’s corporate officers or 
other representatives having supervision or 
direction of the operation of the Contractor’s 
business or of the whole of Contractor’s op¬ 
erations at any place where the Contractor 
may perform services under this contract. 

(c) The Contractor represents that it Is 
not maintaining and agrees that it will not 
hereafter maintain insurance (Including 
self-insurance funds or reserves) covering 
loss or destruction of or damage to Govern¬ 
ment property in excess of the maximum 
amount of liability provided In subparagraph 
(a) hereof, and represents that it is not in¬ 
cluding and agrees that It will not hereafter 
Include in any price to the Government any 
charges or reserve for such Insurance. 
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(d) Upon the happening of loss or de¬ 
struction of or damage to Government prop¬ 
erty in excess of $(A) the Contractor shall 
communicate w'lth the Contracting Officer 
and, if directed by the Contracting Officer, 
with the Loss and Salvage Organization now 
or hereafter designated by the Contracting 
Officer; and, with the assistance of the or¬ 
ganization, If employed by the Contractor 
to perform services in accordance with in¬ 
structions or regulations of the Government, 
shall take all reasonable steps to protect the 
Government property from further damage, 
separate the damaged and undamaged Gov¬ 
ernment property, put all the Government 
property in the best possible order, and fur¬ 
nish to the Contracting Officer a statement 
of: (1) the lost, destroyed and damaged 
Government property. (2) the time and 
origin of the loss, destruction or damage, 
(3) all known interests in commingled prop¬ 
erty of which the Government property is a 
part. (4) the insuranoe. if any, covering any 
part of or Interest in such commingled prop¬ 
erty. The Contractor shall be reimbursed 
the expenditures made by it and approved by 
the Contracting Officer in performing its ob¬ 
ligations under this subparagraph (d) (in¬ 
cluding charges made to the Contractor by 
the Loss and Salvage Organization, except 
any of such charges, the payment of which 
the Government has, at its option, assumed 
direct). 

(e) In the event the Contractor is indem¬ 
nified. reimbursed or compensated for any 
loss or destruction of or damage to Gov¬ 
ernment property, it shall equitably reim¬ 
burse the Government. The Contractor shall 
do nothing to prejudice the Government’s 
rights to recover against third parties for 
any such loss, destruction or damage and, 
upon the request of the Contracting Officer, 
shall, at the Government’s expense, furnish 
to the Government all reasonable assistance 
and cooperation (including the prosecution 
of suit and the execution of instruments of 
assignment in favor of the Government) in 
obtaining recovery. 

(f) The Government shall at all times 
have access to the premises wherein any 
Government property is located. (Omit this 
subparagraph if the contract is to be per¬ 
formed at any Army installation.) 

(e) Where Government may obtain 
benefit of insurance carried as part of 
contractor's regular operations. If the 
Contractor carries as a part of its regu¬ 
lar commercial operations insurance on 
property covering loss or damage caused 
by fire, lightning, flood, windstorm and 
the like, and the Government may ob¬ 
tain the benefit of such additional in¬ 
surance protection without substantial 
increase in the contract price, the fol¬ 
lowing provision will be added at the 
end of the articles prescribed in para¬ 
graphs (b) and (c). at the end of sub- 
paragraph (a) of the article prescribed 
in paragraph (d) or (with the first seven 
words of the second sentence deleted) 
in lieu of subparagraph (a) of the article 
prescribed in subparagraph (d), de¬ 
pending upon the nature of the Con¬ 
tractor’s insurance: 

The Contractor carries and will maintain 
as a part of its regular commercial operations 
insurance covering loss or destruction of or 

damage to property in the amount of $-- 

In addition to the liability hereinabove im¬ 
posed, the Contractor shall be liable to the 
Government for any loss or damage to prop¬ 
erty of the Government in its possession or 
control in connection with this contract to 
the extent coverage is provided in such 
insurance. 

§ 805.407 Miscellaneous articles. 
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RULES AND REGULATIONS 


§ 805.407-1 Approval article . All 
contracts amounting to $100,000 or more, 
and contracts, regardless of amount, 
when required by these regulations or in 
the instructions of the chief of procur¬ 
ing service concerned, will contain the 
following article: 

This contract shall be subject to the writ¬ 
ten approval of___and shall 

not be binding until so approved. 

§ 805.407-2 Partial payments —(a) 
When payments are not to exceed 75 
percent of the cost of the property. In 
those cases where it is contemplated that 
partial payments in an amount not to 
exceed 75 percent of the cost to the con¬ 
tractor of the property will be made, the 
contract will contain the following ar¬ 
ticle: 

Partial payments. Partial payments, 
which are hereby defined as payments prior 
to delivery, on work in progress for the Gov¬ 
ernment under this contract, may be made 
upon the following terms and conditions. 

(a) The Contracting Officer may, from 
time to time, authorize partial payments to 
the Contractor upon property acquired or 
produced by it for the performance of this 
contract: provided, That such partial pay¬ 
ments shall not exceed 75 percent of the cost 
to the Contractor of the property upon which 
payment is made, which cost shall be deter¬ 
mined from evidence submitted by the Con¬ 
tractor and which must be such as is satis¬ 
factory to the Contracting Officer: Provided 
further, That in no event shall the total of 
unliquidated partial payments (see (c) be¬ 
low) and of unliquidated advance payments, 
if any, made under this contract, exceed 80 
percent of the total contract price of supplies 
still to be delivered. 

(b) Upon the making of any partial pay¬ 
ment under this contract, title to all parts, 
materials, inventories, work in process and 
non-durable tools theretofore acquired or 
produced by the Contractor for the perform¬ 
ance of this contract, and pfoperly charge¬ 
able thereto under sound accounting prac¬ 
tice, shall forthwith vest in the Government; 
and title to all like property thereafter ac¬ 
quired or produced by the Contractor for the 
performance of this contract and properly 
chargeable thereto as aforesaid shall vest in 
the Government forthwith upon said acqui¬ 
sition or production: Provided, That noth¬ 
ing herein shall deprive the Contractor of 
any further partial or final payments due 
or to become due hereunder; or relieve the 
Contractor or the Government of any of 
their respective rights or obligations under 
this contract. 

(c) In making payment for the supplies 
furnished hereunder, there shall be deduct¬ 
ed from the contract price therefor a pro¬ 
portionate amount of the partial payments 
theretofore made to the Contractor, under 
the authority herein contained. 

(d) It is recognized that property (includ¬ 
ing, without limitation completed supplies, 
spare parts, drawings. Information, partially 
completed supplies, work in process, materi¬ 
als, fabricated parts and other things called 
for herein) title to whicl; is or may here¬ 
after become vested in the Government pur¬ 
suant to this Article will from time to time 
be used by or put in the care, custody or 
possession of the Contractor in connection 
with the performance of this contract. The 
Contracted either before or after receipt of 
notice of termination at the option of the 
Government, may acquire or dispose of prop¬ 
erty to w’hich title Is vested in the Govern¬ 
ment under this Article, upon terms ap¬ 
proved by the Contracting Officer, provided, 
that after receipt of notice of termina¬ 
tion, any such property that is a part of 
termination inventory may be acquired or 
disposed of only in accordance with the 


provisions of the termination article of 
this contract and the applicable law and 
regulations. The agreed price (in case of 
acquisition by the contractor) or the pro¬ 
ceeds received by the contractor (in case of 
any other disposition), shall, to the extent 
that such price and proceeds do not exceed 
the unliquidated balance of partial pay¬ 
ments hereunder, be paid or credited to the 
Government as the Contracting Officer shall 
direct; and such unliquidated balance shall 
be reduced accordingly. Current production 
scrap may be sold by the Contractor without 
approval of the Contracting Officer but the 
proceeds will be applied as provided in this 
paragraph (d), provided that any such scrap 
which Is a part of termination inventory may 
be sold only in accordance with the provisions 
‘of the termination article of this contract 
and applicable laws and regulations. Upon 
liquidation of all partial payments hereun¬ 
der or upon completion of deliveries called 
for by this contract, title to all property (or 
the proceeds thereof) which has not been de¬ 
livered to and accepted by the Government 
under this contract or which has not been 
Incorporated in supplies delivered to and 
accepted by the Government under this con¬ 
tract and to which title has vested in the 
Government under this Article shall vest in 
the Contractor. 

(e) The article of this contract captioned 
“Liability for Government-furnished Prop¬ 
erty” and any other provision of this con¬ 
tract defining liability for Government-fur¬ 
nished property shall be inapplicable to 
property to which the Government shall 
have acquired title solely by virtue of the 
provisions of this Article. The provisions 
of this Article shall not relieve the Contrac¬ 
tor from risk of loss or destruction of or 
damage to property to which title vests in 
the Government under the provisions hereof. 

(f) If this contract (as heretofore or here¬ 
after supplemented or amended) contains 
provision for Advance Payments, and in ad¬ 
dition if at the time any partial payment is 
to be made to the Contractor under the pro¬ 
visions of this partial payments article any 
unliquidated balance of advance payments is 
outstanding, then notwithstanding any oth¬ 
er provision of the Advance Payments Ar¬ 
ticle of this contract the net amount, after 
appropriate deduction for liquidation of the 
advance payment, of such partial payment 
shall be deposited in the special bank ac¬ 
count or accounts maintained as required by 
the provisions of the Advance Payments Ar¬ 
ticle, and shall thereafter be withdrawn only 
pursuant to such provisions. 

(b) When payments are not to exceed 
90 percent of direct labor and material 
costs. In those cases where it is con¬ 
templated that partial payments in an 
amount not to exceed 90 percent of the 
direct labor and material costs to the 
contractor will be made, the contract will 
contain the following article: 

Partial payments. Partial payments, 
which are hereby defined as payments prior 
to delivery, on work in progress for the Gov¬ 
ernment under this contract, may be made 
upon the following terms and conditions. 

(a) The Contracting Officer may, from 
time to time, authorize partial payments to 
the Contractor upon property acquired or 
produced by it for the performance of this 
contract: Provided, That such partial pay¬ 
ments shall not exceed 90 percent of the 
direct labor and direct material costs to the 
Contractor of the property upon w’hich pay¬ 
ment is made, which costs shall be deter¬ 
mined from evidence submitted by the Con¬ 
tractor and which must be such as is satis¬ 
factory to the Contracting Officer; Provided 
further , That in no event shall the total of 
unliquidated partial payments (see (c) be¬ 
low) and of unliquidated advance payments, 
if any, made under this contract, exceed 80 


percent of the contract price of supplies still 
to be delivered. 

(b) Upon the making of any partial pay¬ 
ment under this contract, title to all parts, 
materials, inventories, work in process and 
non-durable tools theretofore acquired or 
produced by the Contractor for the perform¬ 
ance of this contract, and properly charge¬ 
able thereto under sound accounting prac¬ 
tice, shall forthwith ve6t in the Government; 
and title to all like property thereafter ac¬ 
quired or produced by the Contractor for 
the performance of this contract and prop¬ 
erly chargeable thereto as aforesaid shall vest 
In the Government forthwith upon said ac¬ 
quisition or production: Provided, That 
nothing herein shall deprive the Contractor 
of any further partial or final payments due 
or to become due hereunder; or relieve the 
Contractor or the Government of any of 
their respective rights or obligations under 
this contract. 

(c) In making payment for the supplies 
furnished hereunder, there shall be deducted 
from the contract price therefor a propor¬ 
tionate amount of the partial payments 
theretofore made to the Contractor, under 
the authority herein contained. 

(d) It is recognized that property (includ¬ 
ing, without limitation, completed supplies, 
spare parts, drawings, Information, partially 
completed supplies, work in process, mate¬ 
rials, fabricated parts and other things called 
for herein) title to which is or may here¬ 
after become vested in the Government pur¬ 
suant to this Article will from time to time 
be used by or put in the care, custody or 
possession of the Contractor in connection 
with the performance of this contract. The 
Contractor, either before or after receipt of 
notice of termination at the option of the 
Government, may acquire or dispose of prop¬ 
erty to which title is vested in the Govern¬ 
ment under this Article, upon terms ap¬ 
proved by the Contracting Officer, provided, 
that, after receipt of notice of termination, 
any such property that is a part of termina¬ 
tion inventory may be acquired or disposed of 
only in accordance with the provisions of 
the termination article of this contract and 
applicable laws and regulations. The agreed 
price (in case of acquisition by the contrac¬ 
tor) or the proceeds received by the Con¬ 
tractor (in case of any other disposition), 
shall, to the extent that such price and pro¬ 
ceeds do not exceed the unliquidated balance 
of partial payments hereunder, be paid or 
credited to the Government as thb Contract¬ 
ing Officer shall direct; and such unliqui¬ 
dated balance shall be reduced accordingly. 
Current production scrap may be sold by 
the Contractor without approval of the Con¬ 
tracting Officer but the proceeds will be ap¬ 
plied as provided in this paragraph (d), pro¬ 
vided that any such scrap which is a part of 
termination Inventory may be sold only In 
accordance with the provisions of the termi¬ 
nation article of this contract and applicable 
laws and regulations. Upon liquidation of 
all partial payments hereunder or upon com¬ 
pletion of deliveries called for by this con¬ 
tract, title to all property (or the proceeds 
thereof) which has not been delivered to 
and accepted by the Government under this 
contract or which has not been incorporated 
in supplies delivered to and accepted by the 
Government under this contract and to 
which title has vested in the Government 
under this Article shall vest in the Con¬ 
tractor. 

(e) The article of this contract captioned 
“Liability for Government-furnished Prop¬ 
erty” and any other provision of this con¬ 
tract defining liability for Government-fur¬ 
nished property shall be inapplicable to 
property to which the Government shall have 
acquired title solely by virtue of the provi¬ 
sions of this Article. The provisions of this 
Article shall not relieve the Contractor from 
risk of loss or destruction of or damage 
to property to which title vests in the Gov¬ 
ernment under the provisions hereof. 
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(f) If this contract (as heretofore or here¬ 
after supplemented or amended) contains 
provision for Advance Payments, and in addi¬ 
tion if at the time any partial payment is 
to be made to the Contractor under the pro¬ 
visions of this partfal payments article nny 
unliquidated balance of advance payments is 
outstanding, then notwithstanding any other 
provision of the Advance Payments Article of 
this contract the net amount, after appro¬ 
priate deduction for liquidation of the ad¬ 
vance payment, of such partial payment shall 
be deposited in the special bank account or 
accounts maintained as required by the pro¬ 
visions of the Advance Payments Article, and 
shall thereafter be withdrawn only pursuant 
to such provisions. 

§ 805.407-3 Government - furnished 
property . The following article is pre¬ 
scribed for inclusion in fixed or unit price 
contracts under which the contractor Is 
to acquire or manufacture.facilities for 
the account of the Government, or the 
Government is to furnish facilities to the 
contractor, for use in connection with 
the contractor’s work under the contract: 

Government-furnished property. (A) In 
connection with its work under this con¬ 
tract. the contractor shall, within the short¬ 
est practicable time, acquire or manufacture 
for the Government’s account the facilities 
listed in Schedule "A” attached hereto, the 
estimated costs of which are therein stated. 
(With the prior written approval of the con¬ 
tracting officer as to their character and esti¬ 
mated costs, the contractor may substitute 
facilities similar to those listed in Schedule 
“A", in which event said Schedule will be 
modified accordingly.) 1 Such facilities shall 
be installed by the contractor In its plant or 
plants, or, if approved In writing by the con¬ 
tracting officer, in the plants of subcon¬ 
tractors. The contractor shall insert provi¬ 
sions in all subcontracts under which such 
facilities are furnished to the subcontractors 
whereby there will be made applicable to the 
Government and the subcontractors substan¬ 
tially the same rights and obligations in re¬ 
spect to such facilities as are made applica¬ 
ble to the Government and the contractor 
under this Article. 

(B) Upon inspection and acceptance of 
the facilities by the contracting officer, and 
upon the contractor’s furnishing satisfactory 
evidence that it has made payment or in¬ 
curred the costs as the case may be, the 
Government shall reimburse the contractor 
for the actual costs of Schedule *’A” facili¬ 
ties. approved by the contracting officer. The 
term “actual costs”, as used in this Article, 
means the following: 

(1) For facilities procured by the con¬ 
tractor from sources other than its own 
manufacture: 

(a) The net invoice price to it of the fa¬ 
cilities; 

(b) The costs of transportation. Provided 
That no costs of transportation shall be sep¬ 
arately reimbursed when the invoice price 
reimbursed under (1) (a) hereof includes 
the cost of transportation; 


'In appropriate cases the following lan¬ 
guage may be used in lieu of the sentence in 
the text enclosed in parentheses: 

With the prior written approval of the 
contracting officer as to their character and 
estimated costs, the contractor may substi¬ 
tute facilities similar to those listed in Sched¬ 
ule “A”, or the contractor may add additional 
facilities thereto, in which event said Sched¬ 
ule will be modified accordingly; provided, 
however, that the actual costs reimbursed to 
the contractor pursuant to paragraph (B) be¬ 
low. for facilities listed in Schedule “A” or 
such similar facilities as the contractor may 
substitute therefor and such additional fa¬ 
culties as the contractor may add thereto, 
shall not exceed the sum of $-- 
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(2) For facilities manufactured by the con¬ 
tractor : 

(a) The net invoice price to it of all direct 
materials required in manufacture; 

(b) The costs of transportation. Provided 
That no costs of transportation shall be sep¬ 
arately reimbursed when the invoice price 
reimbursed under (2) (a) hereof includes 
the cost of transportation; 

(c) The costs to it of all direct labor re¬ 
quired in manufacture; 

(d) An amount equal to- 1 percent 

of item (2) (c) hereof as an allowance for all 
overhead and administrative expenses. The 
contractor repre.smts, based on experience, 
that this amount does not include any ele¬ 
ment of profit, and represents no more than 
actual costs allocable to manufacture. 

The contractor shall install all Schedule 
“A” facilities at no expense to the Govern¬ 
ment- in addition to the contract price.* 

(C) In the event the contracting officer 
shall determine, at any time prior to instal¬ 
lation of any item of Schedule “A” facilities, 
that such item is not reasonably necessary 
for the performance of this contract, or any 
other contract for the performance of which 
the use of that item has been authorized 
pursuant to paragraph (E) (2). within the 
time allowed for such performance, he may 
by written order exercise one of the follow¬ 
ing options with respect to that item: 

(1) If the contractor has made no binding 
commitment and incurred no expense there¬ 
for of a kind reimbursable hereunder as an 
actual cost: The contracting officers may 
eliminate the item from Schedule “A” and 
the Government shall be relieved of any 
liability therefor. 

(2) If the contractor has made a binding 
commitment or incurred expense therefor of 
a kind reimbursable hereunder as an actual 
cost: The contracting officer may direct the 
contractor to stop all further work and the 
making of all further commitments thereon 
and eliminate the item from Schedule ”A”. 
In that event the contractor and the con¬ 
tracting officer will attempt to agree on an 
amount which will reasonably compensate 
the contractor for the actual cost Incurred 
by him with regard to such eliminated item. 
If no such agreement is reached within 
thirty (30) days after the date of elimina¬ 
tion (or within such longer period as may 
at any time be mutually agreed upon), the 
contractor will be paid an amount, if any, 
which together with all sums previously paid 
by the Government on account of the item, 
shall be sufficient to reimburse the contractor 


* Insert a number or the word “no”. 

•If costs of installation are to be reim¬ 
bursed to the contractor, delete this sen¬ 
tence and substitute the following: 

“(3) For the installation of facilities ac¬ 
quired or manufactured hereunder, when ef¬ 
fected by the servants, agents or employees 
of the contractor: 

*‘(a) The net invoice price to it of all 
direct materials required for installation; 

•*(b) The costs of transportation: Pro¬ 
vided. That no costs of transportation shall 
be separately reimbursed when the invoice 
price reimbursed under (3) (a) hereof In¬ 
cludes the cost of transportation; 

“(c) The costs to it of all direct labor re¬ 
quired for installation; 

“(d) An amount equal to -. (insert 

a number or the word “no”) percent of item 

(3) (c) hereof as an allowance for overhead 
and administrative expenses. The contractor 
represents, based on experience, that this 
amount does not include any element of 
profit, and represents no more than actual 
costs allocable to installation. 

“(4) For the installation of facilities ac¬ 
quired or manufactured hereunder, when ef¬ 
fected by persons other than the servants, 
agents or employees of the contractor: 

“(a) The net invoice price to it of the in¬ 
stallation.'* 
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for expenses paid and the settlement of any 
obligation incurred by the contractor there¬ 
on. In lieu of reimbursing the contractor for 
the settlement of obligations, the Govern¬ 
ment, in the discretion of the contracting 
officer, may assume such obligations or any 
of them. In no event shall the aggregate of 
reimbursement on account of the item (and 
of ail payments previously made) together 
with the amount of any obligation assumed, 
exceed the actual costs, as herein defined, 
expended or incurred thereon up to the time 
of such elimination. The contracting officer 
may permit the contractor to sell or retain 
at prices or on terms agreed to by the Gov¬ 
ernment any materials, supplied, or work in 
process, and the proceeds of such sale, or 
such agreed prices, shall be paid or credited 
to the Government in such manner as the 
contracting officer may direct. Upon pay¬ 
ment to the contractor pursuant to this sub- 
paragraph (2), ‘title to all materials, supplies, 
work in process and other things for which 
payment is made (except such property as 
may be sold or retained as above provided) 
will vest in the Government (if title thereto 
has not alreday vested in the Government). 
The Government will also become entitled to 
any rights under any commitment which it 
may assume, or for the settlement of which it 
shall have reimbursed the contractor. 

(3) The contracting officer may direct the 
diversion of the item, when it shall have 
been acquired or its manufacture shall have 
been completed, to the Government or to any 
person designated, by the contracting officer. 
In that event the Government shall reim¬ 
burse the contractor for the actual costs of 
the item in accordance with the provisions 
of paragraph (B) hereof, with appropriate 
adjustment in the amount of reimbursable 
transportation costs. Upon diversion, the 
Item will be eliminated from Schedule ”A’’ 

The determination of the contracting offi¬ 
cer that an item of Schedule “A” facilities is 
not reasonably needfesary for the performance 
of this contract, or any other contract for the 
performance of which the use of that item 
has been authorized pursuant to paragraph 
(E) (2). within the time authorized for such 
performance, is subject to written appeal by 

the contractor within ten (10) days to_ 

_ (chief of the procuring service) 

or his duly authorized representative, whose 
decision thereon shall be final and conclusive 
upon the parties hereto. Pending this deci¬ 
sion, the contracting officer shall not exer¬ 
cise any of the above options. 

(D) Except with the prior written approval 
of the contracting officer for each such pur¬ 
chase, the contractor will not purchase any 
Schedule “A” facilities in which it had any 
property interest at any time after the com¬ 
mencement of negotiations for this contract. 

(Et (1) Title to each item of Schedule “A” 
facilities shall vest in the Government im¬ 
mediately upon Inspection and acceptance 
thereof by the contracting officer, or at such 
earlier time as the contracting officer may 
designate in writing. Such facilities shall be 
deemed personal property although they may 
be affixed to realty. 

(2) The Government hereby grants to the 
contractor the right to use Schedule “A” 
facilities, without the payment of rental 
therefor, in connection with its work under 
this con tract t and. subject to the written ap¬ 
proval of the contracting officer and upon 
such terms as he may prescribe, in connec¬ 
tion with any other work for which the Gov¬ 
ernment and the contractor may heretofore 
have contracted, or may hereafter contract. 
(Where the Government, pursuant to this 
paragraph (E) (2). has granted to the con¬ 
tractor the right to use Schedule “A” facili¬ 
ties in connection with its work on any con¬ 
tract other than the contract of which this 
Article is a part, the contractor shall at any 
time, upon the request of the contracting 
officer, enter into suitable amendments of 
this Article or suitable separate agreements 
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of lease of the facilities evidencing the terms 
upon which the facilities are then held.) 

(F) (1) The contractor shall not be liable 
for loss or destruction of or damage to 
Schedule “A" facilities, title to which has 
vested In the Government (a) caused by any 
peril while the facilities are In transit off the 
contractor’s premises, or (b) caused by any 
of the following perils while the facilities are 
on the contractor’s or subcontractor’s or 
other premises or by removal therefrom be¬ 
cause of any of the following perils: 

Fire; lightning; windstorm, cyclone, tor¬ 
nado, hall; explosion; riot, riot attending a 
strike, civil commotion; vandalism and ma¬ 
licious mischief; aircraft or objects falling 
therefrom; vehicles running on land or 
tracks, excluding vehicles owned or operated 
by the contractor or any agent or employee 
of the contractor; smoke; sprinkler leakage; 
earthquake or volcanic eruption; flood, mean¬ 
ing thereby rising of rivers or streams; enemy 
attack or any action taken by the military, 
naval or air forces of the United States In 
resisting enemy attack. 

The perils as set forth in (a) and (b) above 
are hereinafter called "excepted perils." 

^(2) The contractor represents that it is 
not maintaining and agrees that it will not 
hereafter maintain Insurance (Including 
self-insurance funds or reserves) covering 
loss or destruction of or damage to Schedule 
"A" facilities caused by any excepted peril, 
and represents that it is not including and 
agrees that it will not hereafter include in 
any price to the Government, any charge or 
reserve for such insurance. 

(3) Upon the happening of loss or de¬ 
struction of or damage to Schedule "A" 
facilities caused by an excepted pery, the 
contractor shall communicate with the con¬ 
tracting officer and with the Loss and Salvage 
Organization now or hereafter designated by 
the contracting officer and, with the assist¬ 
ance of that organization employed by the 
contractor to perform services in accord¬ 
ance with instructions or regulations of the 
Government (unless the contracting officer 
directs that no such organization be em¬ 
ployed), shall take all reasonable steps to 
protect the facilities from further damage, 
separate the damaged and undamaged facili¬ 
ties, put all the facilities in the best possible 
order, and furnish to the contracting officer 
a statement of: (a) the lost, destroyed and 
damaged facilities, (b) the time and origin 
of the loss, destruction or damage, (c) all 
known interests in commingled property of 
which the facilities are a part, and (d) the 
insurance, if any, covering any part of or 
interest in such commingled property. // 
and as directed by the contracting officer, 
the contractor shall make repairs and reno¬ 
vations of the damaged facilities.* The con¬ 
tractor shall be reimbursed the expenditures 
made by it in performing its obligations 
under this subparagraph (3) (including 
charges made to the contractor by the Loss 
and Salvage Organization, except any of such 
charges the payment of which the Govern¬ 
ment has, at its option, assumed direct), as 
approved by the contracting officer and set 
forth in a Supplemental Agreement. 

(4) With the approval of the contracting 
officer after loss or destruction of or damage 
to Schedule "A" facilities, and subject to such 
conditions and limitations as may be imposed 
by the contracting officer, the contractor may, 
in order to minimize the loss to the Govern¬ 
ment or in order to permit resumption of 
business or the like, sell for the account of 
the Government any item of facilities which 
has been damaged beyond practicable re¬ 
pair, or which is so commingled or combined 
with property of others, including the con¬ 
tractor, that separation is impracticable. 

(5) Except to the extent of any loss or 
destruction of or damage to Schedule "A" 


4 Italic language may be omitted in ap¬ 
propriate cases. 
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facilities for which the contractor is relieved 
of liability under the foregoing provisions of 
this paragraph (F) and except for reasonable 
wear and tear or depreciation, the facilities 
(other than facilities permitted to be sold) 
shall be returned by the contractor to the 
Government, or delivered by the contractor 
to any designee of the Government (at the 
time elsewhere in this Article provided) in 
as good condition as when received by the 
contractor in connection with this contract. 
In aid of its obligation so to return the facil¬ 
ities, the contractor shall, at its own expense, 
maintain a program for the proper use. care 
and maintenance of the facilities, as well as 
a property control and accounting system 
consistent with good business practice, and 
make repairs and replacements. 

(6) In the event the contractor is indemni¬ 
fied, reimbursed or compensated for any loss 
or destruction of or damage to Schedule "A" 
facilities caused by an excepted peril, it shall 
equitably reimburse the Government. The 
contractor shall do nothing to prejudice the 
Government’s rights to recover against third 
parties for any such loss, destruction or dam¬ 
age and, upon the request of the contract¬ 
ing officer, shall at the Government’s expense, 
furnish to the Government all reasonable as¬ 
sistance and cooperation (including the 
prosecution of suit and the execution of in¬ 
struments of assignment in favor of the Gov¬ 
ernment) in obtaining recovery. 

(7) Whenever any item of Schedule "A" 
facilities has become unserviceable (whether 
under circumstances which do or which do 
not render the contractor liable hereunder), 
the contractor shall notify the contracting 
officer, and it may then be required by the 
contracting officer to dismantle and prepare 
the item for shipment at no expense to the 
Government in addition to the contract 
price, whereupon the item shall be removed 
promptly by the Government at the Gov¬ 
ernment’s expense. 

(G) Each item of Schedule "A" facilities 
6hall be suitably marked with an identifying 
mark or symbol, indicating that such item 
is the property of the Government. Upon 
completion of the Installation of such facili¬ 
ties. the contractor shall submit to the con¬ 
tracting officer a detailed inventory list In¬ 
cluding a description of the identifying mark 
or symbol on each item. 

(H) The Government shall not be respon¬ 
sible for damages to property of the contrac¬ 
tor or for personal injuries to the contrac¬ 
tor’s officers, agents, servants or employees, 
or other persons on the premises as invitees 
or licensees of the contractor, arising from 
or incident to the use of Schedule "A" fa¬ 
cilities, and the contractor shall save the 
Government harmless from any and all such 
claims: Provided, That nothing in this para¬ 
graph shall be deemed to affect any liability 
of the Government to its own employees. 

(I) The Government shall at all times 
have access to the premises wherein any 
Schedule "A" facilities are located. 

(J) Except as otherwise in this Article spe¬ 
cifically provided, the contractor shall not 
remove or otherwise part with the possession 
of any Schedule "A" facilities. The contrac¬ 
tor shall not pledge or assign, or transfer or 
purport to transfer title to any of such fa¬ 
cilities in any manner to any third person, 
either directly or indirectly, nor do or suffer 
anything to be done whereby any of such 
facilities shall or may be seized, taken in 
execution, attached, destroyed or injured. 
Any violation of the provisions of this para¬ 
graph or of paragraph (F) hereof shall en¬ 
title the Government forthwith to enter 
upon the premises wherein «uch facilities 
are found and remove the same. 

(K) In the event the contracting officer 
shall determine, at any time after installa¬ 
tion of any item of Schedule "A" facilities, 
that the item is not reasonably necessary for 
the performance of this contract or any other 
contract for the performance of which the 


use of such facilities has been authorized, 
he may serve on the contractor a written 
notice of his Intention to remove such item. 
This determination is subject to written ap- 
peal by the contractor within ten (10) days 

to-- (chief of the procuring 

service) or his duly authorized representa¬ 
tive, whose decision shall be final and con¬ 
clusive upon the parties hereto. Pending 
this decision, the facilities shall remain in 
the contractor’s plant available for use. At 
any time with ip one year after completion or 
termination in whole or in part of such con¬ 
tracts, the contracting officer may serve on 
the contractor a written notice of his inten¬ 
tion to remove all the Schedule "A" facili¬ 
ties or any portion thereof. Within the 
shortest practicable time after service of a 
notice under this paragraph (K), and in no 
event later than fifteen days thereafter (un¬ 
less a longer time is allowed by the contract¬ 
ing officer), the contractor, at no expense to 
the Government in addition to the contract 
price, will have dismantled and prepared for 
shipment the items affected. Upon notifica¬ 
tion from the contractor that the items are 
ready for shipment, the Government shall 
remove them at the Government’s expense. 

(L) If, upon the completion or termina¬ 
tion of this contract or any other contract 
entered into between the Government and 
the contractor for the performance of which 
the use of Schedule **A” facilities has been 
authorized, no notice pursuant to paragraph 
(K) of Intention to remove a item has been 
received, the contractor shall, at no expense 
to the Government in addition to the con¬ 
tract price, place the item in stand-by condi¬ 
tion, and thereafter maintain it in such con¬ 
dition in its own plant for & period of ninety 
(90) days from the date of such completion 
or termination (unless a notice pursuant to 
paragraph (K) is received in the meantime). 
In lieu of placing the item in stand-by con¬ 
dition and maintaining it in its own plant, 
the contractor may store the same elsewhere 
at Its own expense provided that the item 
can be quickly and readily reinstalled in the 
production line and production resumed 
witfcln a reasonable time if necessary in the 
interest of the Government. 

(M) Unless a notice pursuant to paragraph 
(K) is sooner received, the contractor shall, 
for a period of nine (9) months after com¬ 
pletion of the stand-by period, store the 
items affected as follows: 

(1) In the plant where the Items are then 
located, or In the contractor’s other plants 
in the same locality, if space is available 
thereat and storage will not materially im¬ 
pair the use of the plant or plants for the 
contractor’s Government or commercial work; 
or 

(2) If space Is not available at such plant 
or plants or storage thereat will materially 
impair their use by the contractor, then at 
any other place or places in the vicinity se¬ 
lected by the contractor which are considered 
satisfactory by the contracting officer. How¬ 
ever. the contractor’s obligation to 6tore un¬ 
der this subparagraph (2) shall cease if such 
other place or places cannot be obtained by 
the contractor, unless the Government shall 
itself find and designate a place or places of 
storage. 

At the time the items are placed In storage, 
whether in the contractor’s plant or else¬ 
where, the parties shall attempt to negotiate 
a Supplemental Agreement to this contract 
providing for payment to the contractor of 
a sum or sums agreed upon as representing 
the reasonable expenses of placing and main¬ 
taining the items in storage. In the absence 
of such agreement, the contractor shall be 
entitled to receive payment, under this con¬ 
tract, of such reasonable expenses. The 
contractor’s obligation In respect to storage 
shall be contingent upon the availability of 
appropriated funds for payment of such rea¬ 
sonable expenses, and if appropriated funds 
are not available, the contractor shall be 
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under no such obligation. The items af¬ 
fected shall have been dismantled and pre¬ 
pared for shipment, at no expense to the 
Government in addition to the contract price, 
within fifteen days after the expiration of 
the storage period, or, if no storage obligation 
arises, then within fifteen days after the ex¬ 
piration of the stand-by period (unless a 
longer time is allowed by the contracting 
officer). Upon notification from the contrac¬ 
tor that the items are ready for shipment, 
the Government shall remove them at the 
Government’s expense. 

(N) The ninety (90) day stand-by period, 
and the nine (9) month storage period, may 
be eliminated, shortened or lengthened by 
agreement of the parties on mutually agree¬ 
able terms. 

(O) 5 The Government reserves the right 
to furnish to the contractor f. o. b. the 
contractor’s plant any or all the items of 
Schedule "A" facilities upon written notice 
by the contracting officer to the contractor 
at any time prior to the Installation of such 
Items. In such event the contracting officer 
shall exercise the option described in para¬ 
graph (C) (1) or (C) (2) with respect to 
the item, eliminate it from Schedule “A”, 
and place it on the list of Schedule "B" 
facilities hereinafter provided for. 

(P) * The Government shall furnish to the 
contractor f. o. b. the contractor’s plant, the 
Government-owned facilities listed in Sched¬ 
ule “B” attached hereto, not later than the 
dates shown thereon. Subject to the right of 
the contractor to inspect and reject Schedule 
'B” facilities for good and sufficient reason 
prior to shipment, the contractor shall re¬ 
ceive the same in their then condition, with¬ 
out warranty express or implied on the part 
of the Government as to serviceability or fit¬ 
ness for use. The contractor shall bear the 
costs of Installation of such facilities.* 
Schedule "B" facilities shall be held by the 
contractor and considered and treated in the 
same manner as Schedule “A” facilities under 
ancf pursuant to’ paragraphs (E) (2) and 
(P) to (N) inclusive of this article. 

(Q) 5 The contractor has in Its possession, 
installed and ready for use under this con¬ 
tract, the facilities listed in Schedule "C". 
title to which is in the Government. Such 
facilities shall be held by the contractor and 
considered and treated in the same manner 
as Schedule ”A” facilities under and pursu¬ 
ant to paragraphs (E) (2) and (P) to (N) 
inclusive of this article. Any previous agree¬ 
ment to the contrary is hereby modified 
accordingly. 

Note 1: Cross-references: See §§ 805.406-6. 
806.401-1, 806.802, and Department regula¬ 
tions on Disposition of Personal Property 
Leases), and Plant Facilities Expansions. 

Note 2: Where it is determined that a ren¬ 
tal should be charged (see Department regu¬ 
lations on Plant Facilities Expansions) para¬ 
graph (El (2) of the article should be ap¬ 
propriately modified. 

Note 3: In cases where facilities are here¬ 
after to be acquired or manufactured by, or 
furnished by the Government to, a con¬ 
tractor, a clause may be included granting 
an option to the contractor to purchase the 
facilities, provided the chief of the procuring 
service finds that such action will be in the 
interest of the Government. (The power to 
make this finding is not subject to delegation 
by the chief of the procuring service, unless 
Chief, Current Procurement Branch, SS&P 
Division, General Staff, U. S. Army, specifl- 


1 Delete if inapplicable. 

•If such costs are to be reimbursed to the 
contractor, make appropriate changes (see 
paragraphs (B) (3) (a) (c) (d) and (B) (4) 
(a) above). 

7 Insert "subparagraphs (1) and (3) of 
paragraph (C) and" if contractor is to be re¬ 
imbursed the costs of Installation of Sched¬ 
ule "B" facilities. 


cally authorizes a delegation.) In such cases, 
unless otherwise authorized by the Chief, 
Current Procurement Branch. 8S&P Division, 
General Staff, U. S. Army, the option will 
contain the following features: 

(I) The option will come into effect only 
upon the date of expiration of the standby- 
plus-storage period, and will cover all, but 
not part of, the facilities as to which a stand¬ 
by obligation arose and as to which no no¬ 
tice under paragraph (K) of intention to 
remove has been served upon the contractor 
during thee standby-plus-storage standby 
period. 

(II) The option period will extend for not 
more than fifteen days after the date speci¬ 
fied in Note 3 (1). 

(iii) The option price will be the full cost 
of the facilities to the Government (includ¬ 
ing transportation and installation charges) 
less specified rates of depreciation, plus 
storage charges incurred under paragraph 
(M). 

Note 4: In the event that the facilities are 
located in an area outside the United States, 
where the services of the Loss and Salvage 
Organizations are not available, the follow¬ 
ing clause will be used in lieu of paragraph 
(F) (3) above: 

"Upon the happening of loss or destruc¬ 
tion of or damage to Schedule "A" facilities 
caused by an excepted peril, the contractor 
shall communicate with the contracting offi¬ 
cer, shall take all reasonable steps to protect 
the facilities from further damage, separate 
the damaged and undamaged facilities, put 
all the facilities in the best possible order, 
and furnish to the contracting officer a state¬ 
ment of: (a) the lost, destroyed, and dam¬ 
aged facilities, (b) the time and origin of 
the loss, destruction, or damage, (c) all 
known interests in commingled property of 
which the facilities are a part of or Interest 
in such commingled property. If and as di¬ 
rected by the contracting officer, the con¬ 
tractor shall make repairs and renovations of 
the damaged facilities. (Italicized words 
may be omitted in appropriate cases.) The 
contractor shall be reimbursed the expendi¬ 
tures made by it in performing its obliga¬ 
tions under this subparagraph (3) as ap¬ 
proved by the contracting officer and set forth 
in a Supplemental Agreement." 

5 805.407-4 Records of Government- 
furnished property. All contracts, in 
connection with which property or sup¬ 
plies of any kind owned by the United 
States are furnished to a contractor for 
use on the contract or as guides, sam¬ 
ples, etc., will contain the following 
Article: 

Records of Government-furnished prop¬ 
erty. The Property Officer_ 

is designated as the officer to maintain the 
necessary property records in connection 
with this contract. 

§ 805.407-5 Plant protection. In 
those cases where the contracting of¬ 
ficer deems it necessary to retain some 
control as to the plant protective de¬ 
vices in a particular plant, the contract 
will contain one of the following articles. 
Such an article will not normally be 
necessary in construction contracts. 

(1) Plant protection. The Contractor shall 
maintain in and about his plant adequate 
plant protective devices and shall employ 
such watchmen, guards and other personnel 
as the Contracting Officer may deem neces¬ 
sary to prevent espionage, sabotage, and 
other malicious destruction or damage. 

(2) Plant protection. The Contractor 
shall maintain in and about his plant ade¬ 
quate plant protective devices and shall em¬ 
ploy such watchmen, guards and other per¬ 
sonnel as the Contracting Officer may deem 
necessary to prevent espionage, sabotage, and 


other malicious destruction or damage. If 
the Contracting Officer from time to time 
shall require the installation of plant pro¬ 
tective devices or the employment of watch¬ 
men, guards or other personnel, or both, in 
addition to those deemed necessary by him 
on the date the Contractor shall commence 
performance of this contract, the cost of any 
such devices installed or the pay of any such 
personnel employed, or both, at the WTitten 
request and upon the written authorization 
of the Contracting Officer, shall be reim¬ 
bursed to the Contractor upon submission of 
vouchers approved by the Contracting Officer, 
provided that no reimbursement of the cost 
of any such installation or pay of any such 
personnel, or both, shall be made in excess 
of the cost thereof, as estimated in advance 
and approved in writing by the Contracting 
Officer. 1 

5 805.407-6 Rental of gas cylinders. 
Every contract for the rental of gas 
cylinders will contain an article similar 
to one of the following: 

( 1 ) Rental of Gas Cylinders (Individual 

Basis). Cylinders shaU remain the property 
of the contractor and will be loaned, with¬ 
out charge, to the Government for a period 
of 30 days after the date of shipment of 
cylinders from the contractor’s plant. Be¬ 
ginning with the first day after the expira¬ 
tion of the 30-day free loan period to and 
Including the day the cylinders are released 
to the transportation company for return 
to the contractor, there will be charged and 
the United States agrees to pay the con¬ 
tractor a rental at the rate of $-per 

cylinder per day for the use of cylinders not 
returned to the contractor. 

(2) Rental of Gas Cylinders (Quantity 

Basis). Cylinders shall remain the property 
of the contractor and will be loaned, with¬ 
out charge, to the Government for a period 
of 30 days after the date of shipment of 
cylinders from the contractor’s plant. Be¬ 
ginning with the first day after the expira¬ 
tion of the 30-day free loan period to and 
Including the day the cylinders are released 
to the transportation company for return 
to the contractor, there will be charged and 
the United States agrees to pay the contrac¬ 
tor a rental at the rate of $-per cylin¬ 

der per day, computed on a quantity basis, 
as indicated below, for the use of cylinders 
not returned to the contractor. This rental 
charge will be computed separately for oxygen 
and acetylene cylinders and for each point 
of delivery named in the contract. A credit 
of 30 cylinder days will accrue for each 
cylinder shipped. A debit of one cylinder 
day will accrue for each cylinder for each 
day held beginning with the day after date 
of shipment from contractor’s plant to and 
including the day the cylinder is released to 
the transportation company for return to 
the contractor. At the end of the contract 
period, in the event the total number of 
debits exceeds the total number of credits, 
rental will be charged for the difference. If 
the total number of credits equals or exceeds 
the total number of debits, no charge will 
be made for the use of the cylinders. 

All cylinders not returned to the contractor 
on or before the expiration of a 90-day rental 
period or lost or damaged beyond repair 
while in the possession of the United States 
Government shall be paid for by the United 
States to the contractor at a replacement 

value of $_for each oxygen cylinder of 

100 to 110 cubic feet capacity. $-for 

each oxygen cylinder of 200 to 220 cubic feet 
capacity, $_for each acetylene cylin¬ 

der of 100 to 150 cubic feet capacity, and 


l If desired an additional proviso may be 
added, reading substantially as follows: 

"Provided further that no reimbursement 
of the cost of any such installation or pay of 
any such personnel is being made to the 
contractor by other means." 
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$_for each acetylene cylinder of 250 to 

300 cubic feet capacity. 

Cylinders retained or lost and so paid for 
shall be considered the property of the 
United States. But if and when located they 
may, at the option of the Government, be 
returned to the contractor, and, in 6uch 
event, credit Bhall be allowed to the Govern¬ 
ment at the replacement value paid, less 
rental at the rate of $_per day begin¬ 

ning at the expiration of the 30-day period 
as aforesaid to the date upon which cylinders 
are turped over to carrier for return to con¬ 
tractor's plant. 

§ 805.407-7 Sale of Government prop¬ 
erty. (a) An article substantially as fol¬ 
lows may be inserted in cost-plus-fixed- 
fee contracts when authorized by the 
provisions of Part 804 of this chapter: 

Sale of Government property. It is rec¬ 
ognized that property (including without 
limitation machine tool and processing 
equipment, manufacturing aids, raw, man¬ 
ufactured, scrap and waste materials), title 
to which is or may hereafter become vested 
in the Government, will be used by or will be 
in the care, custody or possession of the Con¬ 
tractor in connection with the performance 
of this contract. With the approval in writ¬ 
ing of the Contracting Officer (whether such 
approval is given prior to or after the giving 
of a notice of the termination of this con¬ 
tract for the convenience of the Govern¬ 
ment), the Contractor may transfer or 
otherwise dispose of such Government- 
owned property to such parties and upon 
such terms and conditions as the Contracting 
Officer may approve or ratify, or, with like ap¬ 
proval by the Contracting Officer, the Con¬ 
tractor may itself acquire title to such prop¬ 
erty or any of it at a price mutually agree¬ 
able. The proceeds of any such transfer or 
disposal or the agreed price of any property, 
title to which is so acquired by the Con¬ 
tractor, shall be applied in reduction of any 
payments to be made by the Government to 
the Contractor under this contract, or shall 
otherwise be paid in such manner as the Con¬ 
tracting Officer may direct. 

(b) If desired, the article authorized in 
paragraph (a) of this section may be 
designated as subparagraph /a) and 
there may be added thereto provisions 
substantially as follows: 

(b) The Contractor is authorized to insert 
in any subcontract made by the Contractor 
on a cost-plus-fixed-fee basis under this con¬ 
tract the following provision: 

Article_ Sale of Government prop¬ 

erty. It is recognized that property (includ¬ 
ing without limitation machine tools and 
processing equipment, manufacturing aids, 
raw, manufactured, scrap and waste mate¬ 
rials) title to which is or may hereafter 
become vested in the Government, will be 
used by or will be in the care, custody or pos¬ 
session of-(Subcontractor) 

in connection with the performance of this 
subcontract. With the approval in writing 
of the Contracting Officer for the plant of 

- (Subcontractor) (whether 

such approval is given prior to or after the 
giving of a notice of the termination of this 
subcontract)_(Subcontrac¬ 

tor) may transfer or otherwise dispose of 
such Government-owned property to such 
parties and upon such terms and conditions 
as such Contracting Officer may approve or 
ratify, or, with like approval by. and at a 
price agreeable to, such Contracting Officer, 

....(Subcontractor) may Itself 

acquire title to such property or any of it. 
The proceeds of any^uch transfer or disposal 
or the agreed price of any property, title to 
which Is so acquired by____ (Sub¬ 


contractor), shall, at the direction of such 

Contracting Officer, be applied by_ 

-(Subcontractor) in reduction of any 

payments to be made by_!_ 

(Prime Contractor) under this subcontract 
or shall be paid to the Treasurer of the 

United States, or to____ (Prime 

Contractor) for the account of the United 
States, in such manner as such Contracting 
Officer may direct. 

(c) Upon approval of any transfer or other 
disposition of Government-owned property 
as provided in paragraph (b) above, which 
transfer or disposition is made to a trans¬ 
feree other than the Contractor, the Con¬ 
tractor shall be and hereby is released and 
discharged from liability for such property, 
if any. except that the Contractor shall be 
obligated to account to the Government for 
the proceeds of any such transfer or dis¬ 
posal of such property paid or credited to the 
Contractor pursuant to the direction of the 
Contracting Officer for the plant of any such 
subcontractor. 

§ 805.407-8 Marking of shipping con¬ 
tainers for overseas shipment. Every 
supply contract relating to supplies des¬ 
tined for overseas shipment will contain 
the following article: 

Marking of shipping containers. The 
Contractor will follow any directions set 
forth in the contract specifications concern¬ 
ing the marking of containers in which the 
supplies are to be shipped. If the contract 
specifications contain no such directions, the 
Contractor will follow such instructions on 
the matter as he may from time to time 
receive from the Contracting Officer. 

§ 805.407-9 Subcontracting. The fol¬ 
lowing article is authorized when appli¬ 
cable for inclusion in contracts relating 
to technical materiel and supplies: 

Article concerning subcontracts. No con¬ 
tract shall be made by the contractor with 
any other party for furnishing any of the 
completed or substantially completed arti¬ 
cles, spare parts, or work herein contracted 
for without the written approval of the 
Contracting Officer. 

§ 805.407-10 Release upon final pay¬ 
ment under cost-plus-fixed-fee contracts. 
All cost-plus-fixed-fe,e contracts will con¬ 
tain the following article: 

Release provisions, (a) Prior to final pay¬ 
ment and as a condition thereof the Con¬ 
tractor shall furnish the Government with 
a release of all claims against the Govern¬ 
ment arising under and by virtue of this con¬ 
tract, other than (i) such claims. If any, as 
may be specifically excepted by the Contrac¬ 
tor from the operation of the release in stated 
amounts to be set forth therein, or in esti¬ 
mated amounts where the amounts are not 
susceptible of exact statement, and (il) any 
claim based upon responsibility of the con¬ 
tractor to third parties arising out of the 
performance of this contract not known to 
the Contractor at the time of furnishing the 
release. 

(b) Even though the existence or amount 
thereof shall not be determined until after 
the furnishing of such release as is described 
next above, reimbursement to be made'for 
payments made by the Contractor shall In¬ 
clude, along with wages and salaries other¬ 
wise reimbursable, all additional amounts 
determined (either by approval of the Con¬ 
tracting Officer or by litigation as herein¬ 
after provided) to be due and payable for 
overtime compensation and aUowances un¬ 
der local, state or Federal laws in connection 
with such wages and Salaries. 

(c) Tho Contractor shall promptly notify 
the Contracting Officer of any claims of the 


type described in paragraph (a) (1) above 
which are asserted subsequent to the execu¬ 
tion of the release. 

(d) In the event the Contracting Officer 
shall determine that the best fhterests of the 
Government required that the Contractor 
Initiate or defend litigation in connection 
with claims of third parties arising out of 
the performance of this contract, the Con¬ 
tractor will proceed with such litigation in 
good faith and the costs and expenses of 
such litigation, including judgments and 
court costs, allowances rendered or awarded 
in connection with suits for wages, overtime 
or salaries, and reasonable attorneys’ fees for 
private counsel, shall he reimbursable under 
this contract. The term "litigation” shall 
include suits at law or in equity and proceed¬ 
ings before any Governmental agency having 
jurisdiction over the claim. 

§ 805.407-11 Material to be furnished 
by the Government, (a) In appropri¬ 
ate cases, the following article will be 
inserted in supply contracts: 

Material to be furnished by the Govern¬ 
ment. (a) The Government shall deliver to 

the Contractor at_for use 

in the manufacture of the supplies to be 
furnished under the terms of this contract, 
the following material: 

(b) Upon the completion or termination 
of this contract, the Contractor shall deliver 

to the Government, f. o. b._any of 

said material, exclusive of scrap or wastage, 
not used in connection with this contract. 

(c) In consideration of a reduction of 

$-per unit in the price of the supplies 

hereunder, which reduction has been taken 
account of in the unit contract price stated 

in Article-above, title to all scrap or 

wastage resulting from the processing of the 
materials referred to in paragraph (a) hereof 
shall be and remain In the contractor. 

(2) Where the Government desires the re¬ 
turn of the scrap or wastage, the following 
paragraph will be substituted for paragraph 
(c) in the above article: 

(c) The Contractor shall provide and 
maintain adequate facilities in which he 
shall store and keep all scrap or wastage re¬ 
sulting from the use of said materials fur¬ 
nished by the Government, Title to all such 
scrap or wastage shall remain in the Gov¬ 
ernment. 

§ 805.407-12 Neutrality Act. All con¬ 
tracts for the purchase of arms, ammu¬ 
nition. or implements of war will contain 
the following article: 

Neutrality Act. (a) Subsection 12 (g) of 
the Joint Resolution approved by the Presi¬ 
dent, November 4, 1939, provides: 

"No purchase of arms, ammunition, or im¬ 
plements of war shall be made on behalf of 
the United States by any officer, executive 
department, or independent establishment 
of the Government from any person who 
shall have failed to register under the provi¬ 
sions of this joint resolution." 

(b) Prior to the execution of this contract, 
the Contractor shall furnish a certified or 
photostatic copy of its Certificate of Regis¬ 
tration with the Department of State, which 
copy shall be attached to the copy of this 
contract on file in the office of the chief of 
the procuring service concerned. 

§ 805.407-13 Conversion to fixed price 
contract. The following article will be 
used in cost-plus-fixed-fee contracts. 

Conversion to fixed price contract, (a) 
The Government and the Contractor agree 
to convert this contract from a cost-plus- 
flxed-fee basis to a fixed price basis in accord¬ 
ance with this Article. 

(b) Within fifteen (15) days after the 
production — % of the items covered by 
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this contract, the Contractor will submit to 
the Contracting Officer the following data: * 

( 1 ) statements showing the cost of pro¬ 
ducing all items theretofore completed for 
delivery for which cost figures are avail¬ 
able. and such other statements as the Con¬ 
tracting Officer may require. 

(2) Estimates of the cost of producing the 
remainder of the contract based upon the 
previous cost experience of the Contractor 
and upon all other relevant factors. 

(3) Proposed prices for the items there¬ 
tofore delivered and to be delivered during 
the remainder of the contract. 

(c) Upon the filing of the data required 
by section (b) hereof, the Contractor and the 
Contracting Officer will negotiate in good 
faith to agree upon a price or prices for this 
contract on a fixed price basis. In negotiat¬ 
ing such prices consideration may be given 
to all pertinent factors which have affected 
the Contractor's copts during the preceding 
period and which are likely to affect such 
costs during the remainder of the contract 
and to all pertinent factors bearing upon the 
profit margin which Is reasonable for the 
Contractor to earn under the contract. The 
agreement to convert may make the fixed 
price basis applicable to the entire contract. 
Including performance before as well as after 
the effective date of the conversion; and it 
may provide for the treatment of any ad¬ 
vance payments and reimbursements thereto¬ 
fore made to the Contractor as payments 
under the revised contract, for appropriate 
credit for deliveries theretofore made by him, 
and for releasing to the Contractor any in¬ 
terest or title of the Government in any 
materials and property acquired for the per¬ 
formance of the contract. The terms of the 
agreement shall be evidenced by a supple¬ 
mental agreement. 

§ 805.407-14 Liquidated damages. If 
it is deemed necessary to provide for 
liquidated damages for delay, the follow¬ 
ing article shall be substituted for the 
article “Delays—Damages’* and prospec¬ 
tive bidders so advertised: 

Delays — Liquidated Damages. If the con¬ 
tractor refuses or falls to make delivery of 
the materials or supplies within the time 
specified in Article 1, or any extension there¬ 
of. the actual damage to the Government 
for the delay will be impossible to deter¬ 
mine, and In lieu thereof the contractor shall 
pay to the Government, as fixed, agreed, and 
liquidated damages for each calendar day of 
delay in making, delivery, the amount as set 
forth in specifications or accompanying pa¬ 
pers. and the contractor and his sureties shall 
be liable for the amount thereof: Provided, 
however, That the Government reserves the 
right to terminate the right of the contractor 
to proceed with deliveries of such part or 
parts thereof as to which there has been 
delay, and to purchase similar material or 
supplies in the open market or secure the 
manufacture and delivery thereof by con¬ 
tract or otherwise, charging against the con¬ 
tractor and his sureties any excess cost oc¬ 
casioned the Government thereby, together 


1 Where It will be unduly difficult for the 
Contractor to submit the data in the form 
specified in paragraphs (1) and (2), the fol¬ 
lowing form may be substituted for these 
paragraphs, if the Contracting Officer is satis¬ 
fied that it will provide reliable and suffi¬ 
cient data for the purposes of the article: 

“(1) Revised estimates of the cost of per¬ 
forming the entire contract, based upon the 
cost experience of the Contractor during the 
trial run and upon all other relevant fac¬ 
tors, itemized In the same way as the esti¬ 
mated cost stated in section (b) above, and 
showing separately any reserves for contin¬ 
gencies nicluded in the estimate." 

Paragraph (3) will then be renumbered 
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with liquidated damages accruing until such 
time as the Government may reasonably pro¬ 
cure similar material or supplies elsewhere: 
Provided further. That the contractor shall 
not be charged with liquidated damages or 
any excess cost when the delay in delivery 
Is due to unforeseeable causes beyond the 
control and without the fault or negligence 
of the contractor, including, but not restrict¬ 
ed to. acts of God or the public enemy, acts 
of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight em¬ 
bargoes, unusually severe weather, and delays 
of a subcontractor due to such causes unless 
the contracting officer shall determine that 
the materials or supplies to be furnished 
under the subcontract are procurable in the 
open market, if the contractor shall notify 
the contracting officer in writing of the cause 
of any such delay, within 10 days from the 
beginning thereof, or within such further 
period as the contracting offilcer shall, with 
the approval of the agency head or his duly 
authorized representative, prior to the date 
of final settlement of the contract, grant for 
the giving of such notice. The contracting 
officer shall then ascertain the facts and ex¬ 
tent of the delay and extend the time for 
making delivery when in his judgment the 
findings of fact Justify such an extension, 
and his findings of fact thereon shall be final 
and conclusive on the parties hereto, sub¬ 
ject only to appeal, within 30 days, by the 
contractor to the Department head or his 
duly authorized representative, whose deci¬ 
sion on such appeal as to the facts of delay 
and the extension of time for making deliv¬ 
ery shall be final and conclusive on the par¬ 
ties hereto. 

§ 805.408 Contract forms. (To be 
distributed at a later date. Forms now 
in use and the regulations governing such 
forms will continue in effect until such 
time as revised regulations are issued.) 

SUBPART E—TERMINATION OF CONTRACTS FOR 

THE CONVENIENCE OF THE GOVERNMENT 

§ 805.500 General provisions. 

§ 805.500-1 Terminations covered. 
This subpart deals only with the termina¬ 
tion of fixed price or cost-plus-fixed-fee 
prime contracts for the convenience or at 
the option of the Government. This 
subpart applies only to contracts entered 
into after November 1,1947. The termi¬ 
nation of contracts entered into prior to 
that date is controlled by the Contract 
Settlement Act of 1944 and the Joint 
Termination Regulation. 

§ 805.500-2 Audits. All necessary 
audits or other accounting reviews to 
be made in connection with termination 
settlements in accordance with this sub¬ 
part will be performed by the Army Audit 
Agency. These audits or reviews will be 
made in accordance with instructions 
issued from time to time by the Chief of 
Finance. 

§ 805.500-3 Definitions. As used in 
Parts 801 to 811, inclusive, the following 
terms shall have the following meanings. 

(a) Common item . The term “com¬ 
mon item” means any material which is 
normally usable both in connection with 
a terminated contract and in connection 
with other work of the contractor. 

(b) Continued portion of contract . 
The term “continued portion of the con¬ 
tract” means that portion of a partially 
terminated contract which is not already 
completed at the effective date of termi¬ 
nation, and which the contractor must 
continue to perform. 
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(c) Effective date of termination and 
date fixed for termination. The terms 
“effective date of termination" and “date 
fixed for termination" means the date 
. upon which the notice of termination 
first requires the contractor (1) to reduce 
or stop deliveries under his contract, or 
(2) if no deliveries are called for under 
the contract, to reduce or stop perform¬ 
ance under the contract. 

Xd) Material. The term “material” 
includes any article, commodity, ma¬ 
chinery, equipment, accessory, part, com¬ 
ponent, assembly, work in process, 
maintenance, repair and operating sup¬ 
plies, and any product of any kind. 

(e) Other work. The term “other 
work" means any work, whether Govern¬ 
ment or commercial, being done by a con¬ 
tractor other than that related to the 
terminated contract under discussion. 

(f) Prime contract. The term “prime 
contract” means any contract, agree¬ 
ment, purchase order, letter of intent, 
letter contract, or other preliminary con¬ 
tractual instrument, heretofore or here¬ 
after entered into by the Department of 
the Army, the termination of which is 
not under the Contract Settlement Act of 
1944. 

(g) Prime contractor. The term 
“prime contractor" means any holder of 
one or more prime contracts. 

(h) Retain or retention. The terms 
“retain” or “retention” include any pur¬ 
chase, by the contractor in possession, of 
termination inventory in which the Gov¬ 
ernment has title or other interest, as 
well as the retention of termination in¬ 
ventory to which the contractor has title. 

(i) Subcontract. The term “subcon¬ 
tract” means any. contract, agreement, 
or purchase order, and any preliminary 
contractual instrument, heretofore or 
hereafter entered into to perform any 
work, or to make or furnish any material 
to the extent that such work or material 
is required for the performance of any 
one or more prime contracts or of any 
one or more other subcontracts. 

(j) Subcontractor. The term “subcon¬ 
tractor” means any holder of one or more 
subcontracts. 

(k) Terminated portion of the con¬ 
tract. The term “terminated portion of 
the contract" means that portion of a 
terminated contract which does not re¬ 
late either (1) to completed work or ma¬ 
terial delivered and accepted under the 
contract or (2) to any continued portion 
of the contract. 

(l) Termination, terminate, and ter¬ 
minated. The terms “termination”, “ter¬ 
minate”, and “terminated” refer to the 
termination or cancellation, in whole or 
in part, of work under a prime contract 
for the convenience or at the option of 
the Government (except for default of 
the prime contractor) or of work under 
a subcontract for any reason except the 
default of the subcontractor. 

(m) Termination claim. The term 
“termination claim” or “claim” means 
any claim or demand by a contractor for 
the compensation to which he is entitled 
for the termination of any contract. 

(n) Termination inventory. The term 
“termination inventory” means any ma¬ 
terials (including a proper part of any 
common items) properly allocable to the 
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terminated portion of a contract, except 
any machinery or equipment subject to 
a separate contract or contract provi¬ 
sion specifically governing the use or dis¬ 
position thereof. 

§ 805.500-4 Purpose of terminations . 
The purpose of terminating contracts is 
to prevent unnecessary expense to the 
Government and waste of materials, 
manpower, and facilities. To accomplish 
this purpose, prime contracts to be ter¬ 
minated must be carefully selected, and 
their termination must be well planned. 
In addition, all work under the termi¬ 
nated prime contract, whether per¬ 
formed by the prime contractor or by a 
subcontractor, must be stopped prompt¬ 
ly, unless the contracting officer permits 
some work in process to be completed in 
accordance with § 805.502-3. 

§ 805.500-5 Assistance to contractors. 
The furnishing of advice, in the ordinary 
routine of operations, on the procedures 
and methods to be employed by a con¬ 
tractor in connection with a termination 
and its settlement and in determining 
and presenting claims for termination 
charges, is part of the official duty of 
Government personnel performing func¬ 
tions in connection with termination 
claims and is not regarded as in any way 
in conflict with section 109 of the Crim¬ 
inal Code (18 U. S. C. 198). 

§ 805.500-6 Changes in specification. 
Parts 801 to 811, inclusive, do not apply 
to any modification of a contract pur¬ 
suant to its terms for the purpose of 
changing plans and specifications, with¬ 
out substantially reducing its extent, ex¬ 
cept to the extent that the chief of a 
procuring service, in his discretion, may 
require that the provisions of Parts 801 to 
811, inclusive, shall apply. 

§ 805.500-7 Determining amount of 
claim or settlement. When any action 
under Parts 801 to 811, inclusive, depends 
upon the amount of a termination claim 
or settlement, then, unless specifically 
provided otherwise, in determining the 
amount of the claim or settlement, (a) 
credits for tetention or disposal of ter¬ 
mination inventory allocated to the claim 
and advance or partial payments shall 
not be deducted from the gross claim or 
settlement; but (b) amounts payable for 
completed articles of work at the con¬ 
tract price, for the discharge of termina¬ 
tion claims of subcontractors and for in¬ 
terest shall be deducted. When the ac¬ 
tion is authorized or required before the 
amount of the claim or settlement is 
finally determined, the amount may be 
estimated. 

§ 805.501 Termination article. 

§ 805.501-1 Forms. The standard 
form of termination article for use in 
fixed price contracts is set forth in 
§ 805.506-1 (a). The standard form 

of termination article for use in cost- 
plus-flxed-fee contracts is set forth in 
§ 805.506-1 (b). 

§ 805.501-2 Use of the article. These 
articles may be used in research and de¬ 
velopment contracts, and in contracts for 
the procurement of technical equipment 
which involve the expenditure of at least 
$100,000 and which will not be completed 
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for at least six months after the date of 
execution. These articles may be used in 
other contracts only with the permission 
of the chief of the procuring service con¬ 
cerned. 

§ 805.502 Procedure for termination. 

§ 805.502-1 Authority to terminate. 

(a) Any contract containing a termina¬ 
tion article, the use of which is author¬ 
ized by Parts 801 to 811, inclusive, may 
be terminated by the contracting officer 
by the service of a termination notice in 
accordance with § 805.502-4. However, 
no such contract may be terminated 
without express authorization therefor 
by the chief of the procuring service 
concerned. 

(b) Should it become necessary or de¬ 
sirable to terminate a contract which 
does not contain a termination article, 
authorization for such termination and 
instructions as to the procedures to be 
followed in connection with the settle¬ 
ment thereof will be secured from the 
Chief, Current Procurement Branch, 
SS&P Division, General Staff, United 
States Army. 

§ 805.502-2 Need for components. 
Before authorizing the termination of a 
prime contract, the chief of the pro¬ 
curing service should consider whether 
any subassemblies or components of the 
end product covered by the prime con¬ 
tract are within the requirements of the 
procurement program for maintenance 
or spare parts for completed units, and 
should permit completion of such items 
or parts to cover reasonable prospective 
needs. Such needs should also be con¬ 
sidered in determining how to dispose of 
work in process or parts on hand. 

§ 805.502-3 Continued production 
after termination. In exceptional cases, 
the chief of the procuring service con¬ 
cerned may authorize continued process¬ 
ing, after the effective date of termina¬ 
tion, to a stage necessary to get a usable 
end product or component where the 
available data or actual commitments of 
responsible persons make it apparent 
that an undue loss to the Government on 
the production to date will be prevented 
thereby. Provided, That: 

(a) Such chief considers on the basis 
of available data that the realizable 
value of work in process, if work on it 
were stopped immediately, plus the cost 
of additional processing would be less 
than the value of the end product or 
component; and 

<b) The continuation of production in 
the specific instance is approved in writ¬ 
ing by the chief of the procuring service. 

§ 805.502-4 Termination notice. The 
prime contractor may be notified to ter¬ 
minate his contract by a letter notice or 
by a telegraphic notice followed by a 
letter notice. 

(a) Forms. The forms of termination 
notices are set out in § 805.506-2. Where 
the chief of the procuring service deter¬ 
mines that any portion of the standard 
form of notice is inappropriate for any 
case or class of cases, he may authorize 
the omission or variation of that portion. 

(b) Preparation of notice. In using 
the standard forms prescribed by § 805.- 


506-2, the following information should 
be clearly stated; 

(1) The effective date of termination. 
This shall not be earlier than the date 
the letter notice or preceding telegraphic 
notice is delivered to the'business address 
of the prime contractor unless the con¬ 
tractor agrees to an earlier date. 

(2) The performance to be discon¬ 
tinued and, if the termination is partial, 
the portion of the contract to be con¬ 
tinued. 

(3) Any subcontracts which are not to 
be terminated. 

(4) Any special directions which can 
then be given as to the protection of 
Government property in the custody of 
the prime contractor or any subcon¬ 
tractor. 

(5) Any special directions or limita¬ 
tions, which can then be stated, with 
respect to the sale or retention of any 
termination inventory by the prime con¬ 
tractor or any subcontractor or its trans¬ 
fer to the Government. 

(c) Service of notice. (1) In order to 
enable the prime contractor to terminate 
his own work and that of subcontractors 
in an efficient and orderly manner, the 
termination notice shall be given as far 
in advance of the cessation of work 
thereunder as is feasible and consistent 
with the national security without per¬ 
mitting unneeded production or per¬ 
formance. 

(2) In all cases, the termination no¬ 
tice should be served in written form, 
preferably by delivery by hand, registered 
mail or telegram. Where the notice of 
termination is sent by telegram, it will 
be confirmed by letter. A signed ac¬ 
knowledgment of receipt of the notice 
should be obtained from the prime con¬ 
tractor wherever possible, and when this 
is not possible, a written record of proof 
of delivery shall be made. 

(3) Copies of the notice of termination 
shall be sent to any assignee, who has 
filed a proper notice of assignment, and 
any guarantor or surety, of the prime 
contractor with respect to the terminated 
contract, and to the appropriate disburs¬ 
ing officer, and to such other officers and 
agents of the departments as the chief 
of the procuring service may direct. 

§ 805.502-5 Immediate duties of prime 
contractor under notice —(a) Stoppage 
of work. The prime contractor must 
discontinue the making of subcontracts 
and must take all necessary steps to stop 
work as promptly as practicable on and 
after the effective date of the termination 
notice, except that the prime contractor 
may continue any part of the work for 
his own account, unless the notice ex¬ 
pressly provides otherwise. The contrac¬ 
tor is not entitled to any compensation, 
or reimbursement of costs, for work done 
after he should have stopped work, or for 
work continued for his own account. 
The contractor should immediately call 
to the attention of the contracting officer 
any special circumstances which make it 
necessary or desirable to continue some 
or all of the work for the account of the 
Government in order to avoid waste of 
materials or work in process, or injury to 
the plant or other property. 

(b) Completion of continued portion. 
The prime contractor must complete any 
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continued portion of the prime contract 
in accordance with the termination no¬ 
tice. He should promptly submit to the 
contracting officer any requests for 
equitable adjustment in the terms and 
prices for the performance of the con¬ 
tract. and any evidence showing changes 
in the probable cost of such perform¬ 
ance which will result from the partial 
termination and will not be taken into 
account In the termination settlement. 
Such an equitable adjustment in the 
price or terms of the continued portion 
shall not be used to compensate the con¬ 
tractor for his termination claim. 

(c> Termination of subcontracts. (1) 
Except as the termination notice pro¬ 
vides otherwise, the prime contractor 
must take steps to terminate, with or 
without the consent of the subcontrac¬ 
tors. all unperformed or partially per¬ 
formed subcontracts related to the ter¬ 
minated portion of the prime contract, 
except that he may continue any such 
subcontracts for his own account unless 
the notice expressly provides otherwise. 
Such subcontracts must be terminated as 
promptly as practicable on and after the 
date of the termination notice or, if the 
termination notice so provides, at such 
later times as the contracting officer may 
direct. The prime contractor will notify 
his subcontractors of the termination as 
far in advance of the effective date as 
possible. Subcontractors in turn will be 
required to pass along the same require¬ 
ments to their Immediate subcontrac¬ 
tors. If any subcontractor continues 
work after it should have been stopped, 
neither he nor the prime contractor is 
entitled to compensation or reimburse¬ 
ment from the Government for such 
work. 

(2) In the notice of termination, the 
prime contractor will inform his sub¬ 
contractors of the number of the prime 
contract to which their subcontracts re¬ 
late. and the name and address of the 
contracting officer administering the 
prime contract. Each subcontractor 
will, in turn, include such information in 
the notice terminating any next lower 
tier subcontract. 

(3) The prime contractor should take 
such action as the contracting officer 
may direct to secure to the Government 
by assignment or otherwise the benefit 
of his rights under subcontracts in ac¬ 
cordance with § 805.504-13. 

(d) Termination inventory . The 
prime contractor and each subcontractor 
must use reasonable care, and in addi¬ 
tion take such action as the contracting 
officer may direct or approve, to pro¬ 
tect and preserve property in his pos¬ 
session in which the Government has or 
may acquire an interest, and to reduce 
or prevent loss or damage to the Govern¬ 
ment. 

(e) Notice of suits. (1) The prime 
contractor should promptly notify the 
contracting officer in writing of any legal 
proceedings against the contractor based 
upon any subcontract or commitment 
related to the terminated prime contract, 
which are pending on the date of the ter¬ 
mination notice or are brought at any 
time thereafter. Subcontractors will give 
similar notice, through the contractual 
chain. 


(2) The contracting officer should give 
notice immediately through channels of 
all such litigation, with his recommenda¬ 
tions thereon to the Litigation Division, 
Office of the Judge Advocate General. 
This office will decide whether to assume 
control of any such litigation and defend 
against the claim, by suitable arrange¬ 
ment with the contractor being sued. 

(3) The contracting officer should in¬ 
struct the contractor to protect the Gov— 
ernment’s interest in any such litigation 
until such time as the Government may 
assume the defense thereof or advise the 
contractor as to any further action to be 
taken. 

(f) Preparation of settlement claim. 
The prime contractor must proceed 
promptly to prepare his settlement claim 
and necessary supporting schedules. He 
should also take steps to obtain prompt¬ 
ly similar claims and schedules from his 
subcontractors. 

§ 805.502-6 Treatment of advance 
payments. In the event that advance 
payments are authorized under the con¬ 
tract which has been terminated, no 
further advances will be made after the 
effective date of termination. The con¬ 
tracting officer will require the contrac¬ 
tor to return immediately the unused 
balance in the advance payment account 
on the effective date of termination, in 
accordance with the terms of the ad¬ 
vance provision in the contract. Failure 
to comply with such instructions will 
subject the contractor to the penalties 
contained in such advance payment pro¬ 
vision. 

I 805.503 Contractor inventory . 

§ 805.503-1 Scope. Section 805.503 
states the policies and procedures gov¬ 
erning the submission of inventory 
schedules and the disposition of contrac¬ 
tor inventory. The provisions apply to 
all types of contractor inventory, except 
where the context indicates that it ap¬ 
plies only to a particular type (for ex¬ 
ample. termination inventory). Much 
of its content is based on the fact that 
the Surplus Property Act will be in effect 
until December 31, 1949. 

5 805.503-2 Special terms. Certain 
terms, in addition to those defined in 
§ 805.500-3 have a special meaning as 
applied to the disposition of contractor 
inventory. As used in this regulation, 
these terms are as follows: 

(a) Best price obtainable. In the case 
of a sale or retention for resale, the term 
the “best price obtainable” means the 
highest price offered which is adequate 
in the light of a reasonable knowledge or 
test of the market, having due regard for 
current prices for any raw materials or 
products for which quotations are pub¬ 
lished and to the circumstances, nature, 
condition, quantity, and location of the 
particular property. In the case of a 
retention for use, the term “best price ob¬ 
tainable” means a price that is fair and 
reasonable and not less than the net 
proceeds that could reasonably be ex¬ 
pected to be obtained if the item were 
offered for sale at such time. 

(b) Care and handling. The term 
"care and handling” includes complet¬ 
ing, repairing, converting, rehabilitating, 


operating, maintaining, preserving, pro¬ 
tecting. insuring, storing, packing, han¬ 
dling, and transporting, and in the case 
of property which is dangerous to public 
health or safety, destroying, or rendering 
innocuous, such property. 

(c> Contractor inventory. The term 
“contractor inventory” (as used in Parts 
801 to 811, inclusive, and as defined in 
the Surplus Property Act) means (1) any 
property related to a terminated contract 
of any type with the owning agency or 
to a subcontract thereunder; (2) any 
property acquired under a contract pur¬ 
suant to the terms of which title is vested 
in the Government, and in excess of the 
amounts needed to complete perform¬ 
ance thereunder; and (3) any property 
which the Government is obligated to 
take over under any type of contract as 
a result of any change in the specifica¬ 
tions or plans thereunder. 

(d) Cost. (1) The “cost” of contrac¬ 
tor-owned material is the cost to the con¬ 
tractor, as stated in. his inventory 
schedule, provided that such cost is com¬ 
puted upon a reasonably acceptable basis. 
Generally, such cost will be the actual 
or estimated cost of raw material, pur¬ 
chased parts, and supplies plus direct 
labor and factory overhead for work in 
process and manufactured parts. Cost 
may be estimated if necessary, and the 
contracting officer may rely on the esti¬ 
mates of the contractor. 

(2> The “cost” of Government-owned* 
materials is the cost to the Government, 
estimated if not known. 

(e) Disposal agency. The term “dis¬ 
posal agency" means any Government 
agency designated by the War Assets Ad¬ 
ministration pursuant to the Surplus 
Property Act to dispose of surplus prop¬ 
erty. 

(f) Owning agency. The term “own¬ 
ing agency” is defined in the Surplus 
Property Act as “the executive depart¬ 
ment, the independent agency in the ex¬ 
ecutive branch of the Federal Govern¬ 
ment, or the corporation (if a Govern¬ 
ment agency) having control of such 
property otherwise than solely as a dis¬ 
posal agency". As used in § 805.503, 
“owning agency” means the Department 
of the Army. 

(g) Retention for use. The term “re¬ 
tention for use" means a retention of 
contractor inventory that a contractor 
intends to use or consume for his own 
manufacturing, construction, mainte¬ 
nance, or repair purposes and not for re¬ 
sale in its existing form at a profit. Such 
retention must be accompanied by the 
use representation, except as provided in 
§ 805.503-19 (c). For the definition of 
“retention” see § 805.500-3 (h). When 
unqualified, the words “retain" and “re¬ 
tention", mean both a retention for re¬ 
sale and a retention for use. 

(h) Reviewing authority. The term 
“reviewing authority” means the local 
disposal board established under Depart¬ 
ment regulations on “Disposition of Per¬ 
sonnel Property” for the purpose of re¬ 
viewing dispositions and determinations 
that property is unserviceable, scrap or 
salvage. It also includes any disposal 
board in the office of the chief of a pro¬ 
curing service. 

(i) Salvage. “Salvage” means prop¬ 
erty that is in such a worn, damaged, 
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deteriorated or incomplete condition, or 
is of such a specialized nature that it has 
no reasonable prospect of sale as a unit, 
or is not usable as a unit without major 
repairs or alteration. Salvage has some 
value in excess of its basic material con¬ 
tent because it may contain serviceable 
components or may have value to a pur¬ 
chaser who may make major repairs or 
alterations. 

(j) Scrap. The term “scrap” means 
property that has no reasonable prospect 
of sale except for its basic material con¬ 
tent. 

(k) Scrap warranty . The term “scrap 
warranty” means a written warranty by 
a buyer that property purchased or re¬ 
tained as scrap will in fact be sold or 
used by the buyer only as scrap. The 
scrap warranty shall read as follows: 

The undersigned represents and warrants 
to the United States that the property cov¬ 
ered by this agreement was offered as scrap, 
that he Is purchasing or retaining It only 
as scrap and that he will sell and ship or use 
it only as scrap, either in Its existing con¬ 
dition or after further preparation. 

(l) Serviceable property . The term 
“serviceable property” means property 
that has reasonable prospect of sale for 
use as a unit either in its existing form 
or after minor repairs: it includes raw 
materials, primary forms and shapes, 
and mill products. 

(m) Small lot and line-item. (1) The 
term “small lot” means any item or 
group of items where the cost of all sub¬ 
stantially similar items available for sale 
at any one location, listed on any one 
inventory schedule, does not exceed $300. 
The term “small lot” also means any 
line-item, as defined in subparagraph 

(2) of this paragraph, which costs $100 
or less. 

(2) The term “line-item” means any 
item or group of identical items under 
any one contract which may properly be 
described and listed as a single entry in 
an inventory schedule. 

(n) Substantially similar items. The 
term “substantially similar items” means 
items which serve the same immediate 
purpose. Substantially similar items in¬ 
clude items which are commonly consid¬ 
ered in ordinary business practice as be¬ 
ing in the same class, although they dif¬ 
fer in size, weight, color, capacity, com¬ 
position, quality, or design, and are not 
interchangeable in use. 

(o) Surplus. The term “surplus” re¬ 
fers to property determined to be sur¬ 
plus to the needs and responsibilities of 
the owning agency. Surplus property is 
declared to a disposal agency or disposed 
of in accordance with § 805.503-25. 

(p) Unserviceable material. The 
term “unserviceable material” means 
scrap, salvage, and other material that 
has no reasonable prospect of sale for 
use as a unit either in its existing form 
or after minor repairs. 

(q) Use representation. The term 
“use representation” means a written 
representation in the following form: 

The undersigned represents to the United 
States that the material covered by this 
agreement is retained or purchased by him 
for his manufacturing, construction, main¬ 
tenance, or repair purposes and that he in¬ 
tends to use or consume the material for 
said purposes, and that he is not retaining 


or purchasing the material with the inten¬ 
tion of reselling it in its existing form at a 
profit. 

§ 805.503-3 Disposition of contractor 
inventory —(a) Relation to settlement. 
When a contract is terminated the con¬ 
tractor is entitled to compensation for 
his termination costs, including the cost 
of material allocable to the terminated 
portion of the contract. As an incident 
to the allowance of such compensation, 
the contractor is required either to de¬ 
liver the material for which compensa¬ 
tion is allowed or to credit in the termi¬ 
nation settlement the agreed value of 
material retained and the proceeds of 
material sold. 

(b) General policy. (1) In order to 
further the objectives of the Surplus 
Property Act. the WAA has empowered 
the Department of the Army to authorize 
any contractor to retain or sell contractor 
inventory in accordance with Regulation 
No. 9 of the Administration. 

(2) The policy of the Government is to 
encourage contractors to retain for use 
at the best price obtainable as large 
amounts as possible of all types of con¬ 
tractor inventory for their manufactur¬ 
ing, construction, maintenance, or repair 
purposes. The policy of the Government 
also is to authorize sales by contractors 
under circumstances which will yield the 
best price obtainable by competitive bid¬ 
ding, or by negotiation in certain cases. 

(3) All types of contractor inventory 
are to be treated alike, for purposes of 
disposition. 

(c) Retention by subcontractors. 
Regulation No. 9 of the WAA (Part 8309 
of Title 32) provides that it is the policy 
of the WAA that subcontractors shall be 
permitted to retain, as against their 
upper tier contractors, such contractor 
inventories as they desire, and that ex¬ 
ceptions to this policy shall be permitted 
only in cases where contract rights of 
upper tier contractors make it necessary. 
Representatives of the services will use 
their best efforts to carry out the policies 
set forth in this section, consistent with 
the contract rights of upper tier con¬ 
tractors. 

§ 805.503-4 Determination of price. 
For the purpose of determining the price 
at which material is retained or sold, 
charges for the termination of subcon¬ 
tracts may be taken into consideration. 
Such charges, however, shall not be con¬ 
sidered for purposes of determining 
whether the price conforms to the ap¬ 
plicable price policy or whether approval 
or review of a retention or sale is 
required. 

§ 805.503-5 Scope of authority of 
contracting officer and his representa¬ 
tives. The contracting officer is author¬ 
ized to act for the Department of the 
Army in making and approving disposi¬ 
tions of contractor inventory, subject to 
review by a reviewing authority in cer¬ 
tain cases as provided in § 805.503-23. 

§ 805.503-6 Prescribed forms of in¬ 
ventory schedules . The following in¬ 
ventory schedules (§ 805.506-3) are des¬ 
ignated for use with standard form for 
settlement claims under fixed price con¬ 
tracts: 


Form 2a—Metals (In mill product form). 
Form 2b—Raw Materials (other than 
metals), Purchased Part6, Finished Compo¬ 
nents, Finished Product and Miscellaneous. 
Form 2c— Work in Process. 

Form 2d—Dies, Jigs, Fixtures, etc., and 
Special Tools. 

§ 805.503-7 Time and purpose of sub¬ 
mitting inventory schedules— k&) in 
support of settlement claim. To support 
the contractor's settlement claim com¬ 
plete inventory schedules must be sub¬ 
mitted with the settlement claim or prior 
to its submission. 

(b) To facilitate disposition. In or¬ 
der to obtain prompt approval of recom¬ 
mendations that material is unservice¬ 
able or scrap, or of proposed retention 
or sales of material, a contractor may 
submit inventory schedules at any time. 
Schedules may be submitted before sub¬ 
mission of the settlement claim. The 
contractor may group items which he 
considers unserviceable. Partial sched¬ 
ules may be submitted provided that 
they cover substantial portions of the 
contractor inventory. 

§ 805.503-8 To whom schedules sub¬ 
mitted —(a) By prime contractors. 
Prime contractors will submit inventory 
schedules for all purposes to their con¬ 
tracting officers. 

(b) By subcontractors. (1) In all 
cases, subcontractors will submit inven¬ 
tory schedules to the next higher tier 
contractor. 

(2) The next higher tier contractor 
will not forward inventory schedules 
which he receives from a subcontractor 
except: 

(i) As directed to do so by the con¬ 
tracting officer; or 

(ii) In support of the subcontractor’s 
settlement claim. 

§ 805.503-9 Inventory schedule cer¬ 
tificate —(a) Certificate to accompany 
all schedules. Each inventory schedule 
or set of schedules submitted together 
must be accompanied by a certificate in 
the form set forth in Appendix B to the 
“Instructions for Use of Standard Con¬ 
tract Settlement Proposal Forms.” 

(b) Tender of title. Government of¬ 
ficers may rely upon the representation 
of the war contractor in his certificate 
that title to material listed in the at¬ 
tached schedules is tendered free and 
clear of all liens and encumbrance. Un¬ 
less otherwise agreed, the Government 
will not accept title until the Department 
of the Army takes possession of con¬ 
tractor inventory. 

§ 805.503-10 Basic policy, (a) Regu¬ 
lation No. 9 of the WAA (Part 8309 of 
Title 32) empowers owning agencies to 
authorize contractors to dispose of con¬ 
tractor inventory, and establishes certain 
price policies governing the disposition 
of contractor inventory. No disposition 
of any contractor inventory will be made 
by any contractor without the approval 
or authorization of the contracting of¬ 
ficer concerned. 

(b) In disposing of contractor inven¬ 
tory contractors and representatives oi 
the owning agency should attempt to 
realize as much as possible. Whenever 
approval of retentions and sales is r ®“ 
qufred. compliance with the price policies 
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Is a matter to be determined according 
to the best judgment of the contracting 
officer approving the retention or sale, 
subject to the approval of a reviewing 
authority where required. Officers au¬ 
thorized to make and approve retentions 
and sales will be supported by higher 
authority in the exercise of their honest 
judgment. 

§ 805.503-11 Authority and responsi¬ 
bility of contractors to dispose of con¬ 
tractor inventory —(a) Basic authoriza¬ 
tion. Pursuant to Regulation No. 9 of 
the WAA (Part 8309 of Title 32) con¬ 
tractors are authorized to retain or to 
sell contractor inventoiy in accordance 
with the provisions of this section. 

(b) Contractor's authority, where ti- ' 
tie is in the Government . Where Gov¬ 
ernment-owned material or material ac¬ 
quired or produced under a cost-plus- 
fixed-fee contract or other contract 
which provides that title to it shall vest 
in the Government, is in the possession 
of the contractor, he may dispose of it 
in accordance with Parts 801 to 811, in¬ 
clusive. 

(c) General restrictions on contrac¬ 
tor's authority. The authority of a con¬ 
tractor to dispose of contractor inven¬ 
tory is subject to the following general 
restrictions, in addition to the restric¬ 
tions specifically set forth herein. 

(1) Any applicable Government re¬ 
strictions upon the disposition of secret, 
confidential, or restricted material, or 
existing contract provisions regarding 
the disposition of material under the 
contract, or any restriction on the dis¬ 
position of material subject to a lien, 
shall govern such disposition, notwith¬ 
standing the provisions of Parts 801 to 
811, inclusive. 

(2) The contracting officer may re¬ 
quire any item of contractor inventory 
to be transferred to the Government. He 
will do so in the case of critical items or 
other items which the Government 
wishes to acquire for production or sup¬ 
ply purposes. 

(3) Contractors shall not sell contrac¬ 
tor inventory to persons known by them 
to be officers, enlisted personnel, or ci¬ 
vilian employees of the Department. 

5 805.503-12 Finality of authorized 
dispositions. Authorized retentions or 
sales of contractor inventory which meet 
the requirements of § 805.503, will be ac¬ 
cepted by the Government as final and 
conclusive, in the absence of fraud. 

§ 805.503-13 Authority of Depart¬ 
ment to dispose of contractor inven¬ 
tory— (a) General. The Department 
before taking possession, may dispose of 
contractor inventory, title to which is in 
the Government or tendered to the Gov¬ 
ernment. in the following cases: 

fl> Redistribution within the Depart¬ 
ment in accordance with § 805.503-13 
(b); 

(2) Dispositions under the Surplus 
Property Act; 

(i) Sales of scrap, salvage, waste, 
small lots, emergency disposals, and de¬ 
struction or abandonment of worthless 
property, in accordance with WAA Reg¬ 
ulation No. 9 (Part 8309 of Title 32); 


(ii) Sales of plant equipment in ac¬ 
cordance with WAA Regulation No. 6 
(Part 8306 of Title 32). 

(3) Dispositions under statutory au¬ 
thority other than the Surplus Property 
Act in accordance with § 805.503-13 (c). 

(b) Redistribution within the De¬ 
partment. The chief of a procuring 
service will furnish contracting officers 
lists of items which are to be referred 
to him for redistribution assistance. If 
no such lists are furnished, the contract¬ 
ing officer will exercise his judgment in 
referring significant items to the chief 
of the procuring service. The chief of 
the procuring service will give prompt 
consideration to the utilization of such 
items within his own procuring service, 
and. informally, may bring selected items 
to the attention of other procuring serv¬ 
ices. Redistribution efforts by the chief 
of a procuring service under this para¬ 
graph will not be permitted to delay or 
to limit local disposition, except as the 
chief of a procuring service may direct. 

(c) Dispositions under statutory au¬ 
thority other than the Surplus Property 
Act. (1) Section 34 of the Surplus Prop¬ 
erty Act provides that “this act $hall not 
impair or affect any authority for the 
disposition of property under any other 
law, except that the Board may prescribe 
regulations to cover any disposition of 
surplus property under any such au¬ 
thority/* Regulation No. 9 of the WAA 
(Part 8309 of Title 32) applies only to 
dispositions under the Surplus Property 
Act. 

(2) Under statutory authority other 
than the Surplus Property Act, transfers 
to Government agencies, sales, dona¬ 
tions, loans, exchanges, and other dis¬ 
positions of contractor inventory, title to 
which is in the Government, will be made 
in accordance with applicable Depart¬ 
ment regulations. 

§ 805.503-14 Approval of dispositions. 
The approval of a contracting officer for 
dispositions may be given for a particular 
transaction, or advance approval may 
be given where prices or stated discounts 
from costs have been determined for se¬ 
lected items or selected classes of ma¬ 
terial. 

§ 805.503-15 Determinations not re¬ 
quired in certain cases. A determina¬ 
tion that material is unserviceable, scrap 
or salvage Is not required in connection 
with the following types of retentions or 
sales: 

(a) Retentions and sales at cost, in 
accordance with § 805.503-16. 

(b) Retentions and sales of sundry 
items, in accordance with § 805.503-17. 

(c) Retentions and sales of small in¬ 
ventories, in accordance with § 805.503- 
18. 

(d) Retentions and sales of small lots, 
in accordance with § 805.503-19 (b). 

(e) Retentions for usGUn accordance 
with a § 805.503-19 (c). 

§ 805.503-16 Retentions and sales at 
cost, (a) Contractors may retain or sell 
any contractor inventory at cost, without 
the approval of the contracting officer. 
Reasonable freight, packing, and han¬ 
dling charges on items sold may be in¬ 
cluded in the termination claim. 


<b) For purposes of this section, the 
C 06 t of completed articles deliverable 
under the contract is the contract price. 

§ 805.503-17 Retentions and sales of 
sundry items costing $100 or less , and of 
all line-items costing $100 or less —(a) 
Retentions and sales of sundry items 
costing $100 or less. Contractors may 
retain or sell any item of contractor in¬ 
ventory at the best price obtainable, 
where the total cost of the item does not 
exceed $100, Provided, That the aggregate 
cost of all items so retained or sold does 
not exceed $5,000 or 20 percent of the 
total inventory cost, whichever is less. 
The term “item”, as used in this section, 
includes all substantially similar articles 
at any one location listed on any one in¬ 
ventory schedule. Such retentions and 
sales may be made without the approval 
of the contracting officer. 

(b) Retention of all line-items costing 
$100 or less. In such case the retention 
credit shall be 25 percent of the aggre¬ 
gate cost of such line-items. Retention 
of line-items under this subparagraph 
may be made without a use representa¬ 
tion and without the approval of the con¬ 
tracting officer. The contracting officer 
will make selective Checks to guard 
against abuses in the listing and reten¬ 
tion of line-items under this authority. 
Particular attention should be paid to 
such checking in any case where the ag¬ 
gregate cost of line-items seems dispro¬ 
portionate to the total cost of the in¬ 
ventory. 

§ 805.503-18 Retentions and sales in¬ 
ventories under $10,000. (a) A prime 

contractor may retain or sell any con¬ 
tractor inventory at the best price 
obtainable with the approval of the con¬ 
tracting officer, whenever the prime con¬ 
tractor's termination claim is less than 
$10,000, computed according to § 805.- 
500-7. 

(b) A subcontractor may retain or sell 
any contractor inventory at the best 
price obtainable, with the approval of 
the contracting officer, whenever the sub¬ 
contractor’s termination claim is less 
than $10,000, computed according to 
§ 805.500-7. 

(c) Completed articles not delivered 
under the contract, and material fur¬ 
nished by the Government for incorpo¬ 
ration and end items may not be retained 
or sold under the authority of this sec¬ 
tion, unless the cost of such articles and 
material to be retained or sold and the 
amount of the contractor’s termination 
claim, computed according to § 805.500-7, 
total less than $10,000. 

§ 805.503-19 Retentions and sales by 
contractors when termination claim is 
$10,000 or more —(a) General. This 
section applies when the termination 
claim is $10,000 or more, computed ac¬ 
cording to § 805.500-8. It contains cer¬ 
tain general provisions which have 
special application to such claims 
§(§805.503-19 (b) and 805.503-19 (c)>. 

*(b> Retentions and sales of small lots. 
Contractors may retain or sell small lots 
(including line-items), as defined in 
§ 805.503-2 (m), at the best price ob¬ 
tainable, except as provided in § 805.503- 
17 (b). Such retentions and sales re- 






7714 

quire the approval of the contracting of¬ 
ficer. The decision as to what constitutes 
a small lot shall be accepted, except in 
the event of an obvious error. Small 
lots will not be assembled for purposes 
of a consolidated sale. 

(c) Retentions for use. (1) The con¬ 
tractor may retain for use any contrac¬ 
tor inventory at the best price obtain¬ 
able with the approval of the contracting 
officer. Retentions for use are subject 
to review under the conditions stated in 
§ 805.503-23. Although no formal deter¬ 
mination is required as to whether the 
material is serviceable or unserviceable, 
its nature and condition are relevant in 
determining whether the contractor is 
retaining the material at the best price 
obtainable. 

(2) The contractor retaining con¬ 
tractor inventory for use will execute a 
use representation, except in the follow¬ 
ing cases: 

(1) Retentions at cost, in accordance 
with § 805.503-16. 

(ii) Retentions of sundry items, in ac¬ 
cordance with § 805.503-17. 

(iii) Retentions of small lots, in accord¬ 
ance with § 805.503-19 (b). 

(d) Retentions and sales by contractors 
of unserviceable material on the basis 
of competitive bidding —(1) General. A 
contractor may retain or sell unservice¬ 
able material, when his termination 
claim is $10,000 or more, as provided in 
this section. Such retentions and sales 
shall be made on the basis of competitive 
bidding, except in the cases mentioned in 
§ 805.503-19 Ce). 

(2) Determinations that material is 
unserviceable, (i) A contractor may not 
sell or retain for resale contractor in¬ 
ventory as unserviceable material under 
the authority of this section unless it is 
first determined to be unserviceable. 

(ii) The contracting officer will deter¬ 
mine which items of contractor inventory 
are unserviceable, and will notify the con¬ 
tractor, in writing, of such determination. 
Contractors have no authority to deter¬ 
mine that material is unserviceable. 
However, contractors should assist Gov¬ 
ernment personnel by recommending 
that certain items be considered un¬ 
serviceable, and by noting such recom¬ 
mendations on their inventory schedules. 

(iii) Unless a scrap certificate has been 
given by a disposal agency, determination 
that material, included in any one in¬ 
ventory schedule and located at any one 
place, is unserviceable must be approved 
by a reviewing authority pursuant to 
§ 805.503-23 when the cost of such mate¬ 
rial is $10,000 or more. 

(3) Requirements for competitive bid¬ 
ding —(i) Invitations to bid. Competi¬ 
tive bidding will be initiated by the issu¬ 
ance of invitations to bid. An invitation 
to bid will contain a list of material avail¬ 
able for sale. It will state the location 
of the material, when It may be inspected, 
when and where bids will be opened, and 
the terms and conditions of sale. The 
material will be described in sufficient de¬ 
tail to secure intelligent competition from 
bidders. Lots will be offered in such 
reasonable quantities as to permit all 
bidders, small as well as large, to compete 
on equal terms. Different types of mate¬ 
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rial will be physically segregated when¬ 
ever practicable. 

(ii) Public notice. Invitations to bid 
will be distributed to both large and 
small prospective purchasers to insure 
wide public notice concerning the sale. 
In cases in which the quantity or type 
of material offered justifies advertising 
in newspapers or trade publications, that 
medium of publication may be used. 

(iii) Interval between notice and sale. 
The material will not be sold less than 
seven days after the first distribution of 
the invitations to bid. During that pe¬ 
riod an opportunity will be afforded to 
inspect the material at reasonable times. 

(iv) List of prospective bidders. The 
contractor, within forty-eight hours after 
invitations to bid have been issued, will 
provide the contracting officer with a list 
of names and addresses of prospective 
bidders to whom invitations to 4>id have 
been furnished, a copy of the invitation 
to bid, and a copy of any published ad¬ 
vertisement. The contracting officer 
may add names and addresses to the list 
of persons invited to bid. If the con¬ 
tractor intends to bid he will include his 
own name on this list. 

(v) Formalities of bids. Each bidder 
will enclose his bid in duplicate in a 
sealed envelope addressed as directed in 
the invitation to bid. If the contractor 
wishes to retain without a use repre¬ 
sentation all or part of the material in¬ 
cluded in the invitation to bid, he must 
place his bid in a sealed envelope and 
transmit a copy to the contracting officer 
in advance of the opening of bids. 

(vi) Acceptance of bids. Bids will be 
opened at the place and time specified in 
the invitation to bid. The contractor 
shall accept the highest bid unless he 
considers it to the best interests of the 
Government to accept a lower bid. In 
such case he shall furnish the contract¬ 
ing officer a statement of reasons for 
accepting the lower bid. The contractor 
shall reserve the right to reject any and 
all bids and, unless otherwise specified 
by the bidder, to accept any item in the 
bid. 

(vii) Approval of contracting officer. 
The acceptance of any bid is subject to 
the approval of the contracting officer. 
The contracting officer will give such 
assistance to the contractor in carrying 
out the procedures prescribed in this 
section as may reasonably be requested. 

(e) Retentions and sales of scrap 
without competitive bidding. (1) Con¬ 
tractors may retain or sell scrap without 
competitive bidding (but with a scrap 
warranty) in exceptional cases or classes 
of cases, Provided, That: 

(i) A determination has been made by 
the contracting officer, approved by the 
reviewing authority, that the material is 
scrap, and that it is to the best interest 
of the Government to dispose of it by 
negotiated sale; or 

(ii) A scrap certificate has been given 
by the disposal agency, as provided in 
paragraph (d) of this section and a de¬ 
termination has been made by the own¬ 
ing agency, approved by the reviewing 
authority, that it is to the best Interest 
of the Government to dispose of it by 
negotiated sale. 


(2) Retentions and sales under this 
section require the approval of the con¬ 
tracting officer. 

(f) Retentions and sales of serviceable 
material. (1) The retentions and sales 
referred to in § 805.503-15 do not come 
within the application of this paragraph. 

(2) When the contractor’s termina¬ 
tion claim is $10,000 or more, he may re¬ 
tain serviceable material or sell service¬ 
able material to any buyer, at the best 
price obtainable, but not less than 50% 
of cost. 

(1) Where the cost of serviceable ma¬ 
terial that will be available for sale at 
any one time at any one location is less 
than $10,000, the contractor may retain 
or sell such material without the neces¬ 
sity of advertising. 

(ii) Where the cost of serviceable ma¬ 
terial that will be available for sale at 
any one time at any one location is 
$10,000, or more, the contractor shall 
publish a notice in a newspaper of gen¬ 
eral circulation in the locality. The no¬ 
tice shall indicate in general terms the 
types of material that are expected to be 
available for sale and shall name a date 
(not less than seven days from the date 
of first publication of the notice) on or 
after which such material will be avail¬ 
able for sale. On and after the date of 
sale fixed in the notice the contractor 
may sell the material or portions thereof. 
He shall conduct sales in the manner in 
which a reasonably prudent businessman 
would dispose of property in normal com¬ 
mercial transactions, endeavoring to se¬ 
cure the maximum return consistent with 
expeditious disposition. So far as feasi¬ 
ble, lots will be offered in such reason¬ 
able quantities as to permit all bidders, 
small, as well as large, to compete on 
equal terms. Where the contractor in¬ 
tends to offer to retain the material with¬ 
out a use warranty, he shall, at the time 
of publication of the notice, file with the 
contracting officer a statement of the 
price he offers for the material. 

(3) If contractor inventory cannot be 
disposed of within a reasonable time on 
the terms stated in subparagraph (2>, 
sales may be made at ihe best price ob¬ 
tainable to any buyer who furnishes a 
use representation. 

(4) Retentions or sales under this 
section require the approval of the con¬ 
tracting officer. Such retentions and 
sales shall be subject to review under the 
conditions stated in § 805.503-23. 

§ 805.503-20 Sales by the Depart¬ 
ment —(a) General. (1) The policy of the 
Department is to assist contractors in 
disposing of contractor inventory, so that 
the owning agency will not have to take 
possession of such material. 

(2) The owning agency may dispose of 
small lots and scrap and salvage in con¬ 
tractor inventory. Generally it should 
not be necessary to exercise this author¬ 
ity. It may be exercised when the con¬ 
tracting officer considers that such ac¬ 
tion is to the best interest of the Govern¬ 
ment. In sales by the owning agency 
under the authority of this section, the 
•contractor’s tender of title will be ac¬ 
cepted, and the material will be sold as 
Government-owned property. The pro¬ 
ceeds of such sales will be paid to the 
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Government and will be covered into the 
Treasury as miscellaneous receipts. 

(b) Small lots. Contracting officers 
may sell small lots (including line- 
items), as defined in 5 805.503-2 <m), at 
the best price obtainable. The decision 
of the person first authorized to make 
the determination as to what constitutes 
a small lot shall be accepted unless there 
is an obvious error. Small lots will not 
be assembled for the purpose of a con¬ 
solidated sale. 

(c) Scrap and salvage. (1) The con¬ 
tracting officer will sell scrap and salvage 
in contractor inventory by competitive 
bidding, in all but the exceptional cases 
covered by subparagraph (2). Before 
such a sale, a determination must be 
made in each instance by the contract¬ 
ing officer that the material is scrap or 
salvage. When the cost of such material, 
located at one place at one time, is $10,000 
or more, the scrap or salvage determina¬ 
tion must be approved by a reviewing 
authority pursuant to § 805.503-23. The 
contracting officer may, if he considers it 
in the best interests of the Government, 
require a scrap warranty in any case 
where material is sold as scrap. 

(1) In the Department, the procedures 
for competitive bidding are stated in 
Technical Manual 38-505. 

(2) In exceptional cases or classes of 
cases, contracting officers are authorized 
to sell scrap and salvage in contractor 
inventory, by negotiated sale, at the best 
price obtainable. Before such a sale a 
determination must be made in each in¬ 
stance by the contracting officer ap¬ 
proved by a reviewing authority, (1) that 
the material to be sold is scrap or salvage 
and (2) that it would be in the best In¬ 
terests of the Government to dispose of 
it by negotiated sale. The buyer in all 
such sales of scrap shall furnish a scrap 
warranty. 

(d) Material certified as scrap by dis¬ 
posal agency. When material has been 
certified as scrap by a disposal agency 
as provided in § 805.503-19 (d), the con¬ 
tracting officer may forthwith, and with¬ 
out further review, dispose of the mate¬ 
rial in accordance with the provisions of 
§ 805.503-20 (c). 

(e) Release of scrap warranty. The 
scrap warranty may be released in behalf 
of the Government by the contracting 
officer under the following conditions: 

(1) The consideration to the Govern¬ 
ment for the release shall be the differ¬ 
ence between (i) the amount at which 
the material was retained or sold as 
scrap and (ii) an amount not less than 
that which would be accepted if the ma¬ 
terial were then to be sold or retained 
for purposes other than use as scrap. 
The latter amount shall be determined 
under the price policies set forth in 
5 805.503. with review' and approval in 
appropriate cases as provided in § 805.- 
503-23. 

(2) The release of the scrap warranty 
in behalf of the Government will be 
given by the Government and the con¬ 
sideration paid to the Government, even 
though the contract containing the war¬ 
ranty was not made directly with the 
Government. 

(f) Information on sales by the De¬ 
partment. (1) The policy of the Depart¬ 
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ment is to have the facts on all sales of 
contractory inventory by the ow f nlng 
agency available at the point of sale for 
public inspection during customary busi¬ 
ness hours for any proper purpose. 

(2) When sales are made on written 
invitations to bid, copies of invitations 
and information as to sales may be 
transmitted to periodicals for publicity 
purposes and to persons who request in¬ 
vitations for the purpose of advising 
their clients. In any event, copies of 
written invitations to bid and informa¬ 
tion as to sales will be open to inspection 
by representatives of periodicals and 
other interested persons during custom¬ 
ary business hours for any proper pur¬ 
pose. 

§ 805.503-21 Dispositions of special 
types of material—( sl) Contractor in¬ 
ventory where there is no contract ter¬ 
mination. Contractor inventory of the 
types described in subparagraphs (2) 
and (3) of the definition of that term 
in § 805.503-2 (c) may be in the posses¬ 
sion of a contractor, although there has 
been no termination of his contract. 
Where the cost of such material avail¬ 
able for sale at any one time at any one 
location is less than $10,000, it may be 
disposed of at the best price obtainable, 
with the approval of the contracting of¬ 
ficer. Where the cost of such material 
available for sale at any one time at any 
one location is $10,000 or more, it may 
be disposed of in accordance with § 805.- 
503-19. 

(b) Destruction or abaridonment of 
worthless contractor inventory. The 
contracting officer, or the contractor 
(with the approval of ihe contracting 
officer) may destroy or abandon any 
worthless contractor inventory. When¬ 
ever the cost of the material is more 
than $1,000, before approving the de¬ 
struction or abandonment, the contract¬ 
ing officer must certify to a reviewing 
authority that: 

(1) Reasonable efforts have been 
made to dispose of the material without 
success by offering it to at least three 
persons dealing in that type r of material, 
or that such offer would be useless; 

(2) In his opinion the material is 
worthless, or that the cost of sale would 
exceed the proceeds thereof; and 

(3) The material should be destroyed 
or abandoned. In such cases, the writ¬ 
ten approval of the reviewing authority 
for the proposed destruction or abandon¬ 
ment must be obtained. 

(c) Production equipment. (1) Cer¬ 
tain contractor-owned machine tools 
and other production equipment are 
contractor inventory, but not plant 
equipment as that term is defined in 
Regulation No. 6 of the War Assets Ad¬ 
ministration (Part 8306 of Title 32). 
Contractors may retain or sell such pro¬ 
duction equipment with the approval of 
the contracting officer. 

(2) Dispositions of production equip¬ 
ment, except small lots and small inven¬ 
tories, will be made in accordance with 
the following price policies: 

(i) All retentions and sales of used 
standard general purpose machinery, as 
defined in WAA Regulation No. 13 (Part 
8313 of Title 32), shall be made at prices 
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in accordance Vith the said Regulation 
No. 13. 

(ii) All other production equipment 
of the types not subject to a fixed price 
schedule will be retained or sold in ac¬ 
cordance with the provisions of Parts 801 
to 811, inclusive. 

(3) By its Regulation No. 21 (Part 
8321 of Title 32), the War Assets Ad¬ 
ministration has established a list of pro¬ 
duction equipment deemed to be in short 
supply. Items of production equipment 
on this list will be retained or sold in 
accordance with applicable directives. 
Such items may not be retained by a 
contractor for purposes of resale. 

(d) Sales of inventory containing 
radium. The unrestricted disposal of 
surplus Government owned property or 
contractor inventory containing radium 
and radio active salts may result in dan¬ 
ger to public health ’Sand the possibility 
of contamination of other materials 
which will later be.used in industry. Ac¬ 
cordingly, contracting officers, in making 
or authorizing disposals as scrap or sal¬ 
vage of surplus Government owned prop¬ 
erty or contractor inventory containing 
radium and radio active salts will make 
every effort to channel such items into 
the hands of radium refining organiza¬ 
tions, or. if this is not possible, to insure 
its complete elimination from civilian 
economy by destruction or otherwise. 
This is in accordance with Order No. 3, 
issued under WAA Regulation No. 9 
(Part 8309 of Title 32). 

§ 805.503-22 Sales on credit, (a) A 
contractor may sell contractor inventory 
on credit at his own risk. With the ap¬ 
proval of the contracting officer a con¬ 
tractor also may sell contractor inven¬ 
tory on credit, not to exceed sixty days, 
at the risk of the Government 

(b> The contractor who makes a sale 
on credit at the risk of the Government 
will assign to the Government, at any 
time on request of the contracting officer, 
all his right, title, and interest in any 
claims for the unpaid balance of the pur¬ 
chase price, arising out of such sale. If 
the Government has not received an 
assignment of claims arising from such a 
sale, upon final settlement the owning 
agency will deduct from the amount of 
the settlement, as a disposal credit, a sum 
equal to the amount remaining unpaid 
upon the sale. 

(c) Contractors will not make settle¬ 
ments with subcontractors who have un¬ 
paid claims for sales on credit at the risk 
of the Government, unless such claims 
have been assigned to the Government 
and the debtor has been notified of such 
assignment. A contractor who makes a 
settlement with a subcontractor with¬ 
out procuring such assignment will not 
be credited with the proceeds of the sale 
in his termination settlement. 

§ 805.503-23 Review of determinations 
and dispositions —(a) Establishment of 
reviewing authority. (1) The review re¬ 
quired under this section will be accom¬ 
plished by disposal boards established 
under Department regulations on “Dis¬ 
position of Property/* 

(b) Determinations subject to review . 
The reviewing authority mast approve 
the following determinations: 
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(1) A determination that material, in¬ 
cluded in any one inventory schedule at 
any one location, is unserviceable, when 
the cost of such material is $10,000 or 
more; 

(2) A scrap or salvage determination, 
where material is to be sold by the own¬ 
ing agency by competitive bidding, and 
the cost of such material located at one 
place at one time is $10,000 or more; 

(3) A determination that material is 
scrap and that it would be in the best 
interests of the Government for the con¬ 
tractor to dispose of it by negotiated sale; 

(4) A determination that material to 
be sold by the owning agency is scrap 
or salvage and that it would be in the 
best interests of the Government to dis¬ 
pose of it by negotiated sale; 

(5) A determination that contractor 
inventory should be destroyed or aban¬ 
doned where the cost is more than $1,000. 

(c) Dispositions subject to review. 
(1> Retentions for use in accordance with 
§ 805.503-19 (c) and retentions and sales 
of serviceable material in accordance 
with § 805.503-19 (f) are subject to prior 
review and approval by a reviewing au¬ 
thority where: 

(1) The cost of the material to be dis¬ 
posed of by the retention or sale exceeds 
$25,000 and it is proposed to retain or to 
sell such material below such cost, less 
freight and handling charges; or 

(ii) The cost of the material to be dis¬ 
posed of by the retention or sale exceeds 
$5,000 and it is proposed to retain or to 
sell such material at more than 50 per 
cent below such cost, less freight and 
handling charges. 

(2) For the purpose of determining 
whether or not a retention or sale shall 
be submitted for the review and ap¬ 
proval of a reviewing authority, simul¬ 
taneously negotiated retentions or sales 
of different items to a single buyer, or 
of the same item to several buyers, shall 
be considered as a single disposition. 

(3) The chief of a procuring service 
may require prior review and approval 
by a disposal board, established in his 
office under provisions of Department 
regulations on “Disposition of Personal 
Property*', where the cost of the mate¬ 
rial to be disposed of by the retention or 
sale exceeds $100,000, and it is proposed 
to retain or sell such material at more 
than 50 percent below such cost. 

(4) The reviewing authority is not au¬ 
thorized to waive or to modify the price 
policies stated in Parts 801 to 811, in¬ 
clusive, relating to the disposition of 
contractor inventory, and will not ap¬ 
prove retentions or sales which are not 
in conformity with the price policies. 

(d> Disposition not subject to review. 
The following retentions, sales, or trans¬ 
fers may be made or approved without 
review, except as may be required by the 
chief of a procuring service. 

(1) Retentions or sales at cost, as per¬ 
mitted under § 805.503-16; 

(2) Sales of unserviceable material by 
competitive bidding, as provided in 
§§ 805.503-19 (d) and 805.503-20 (c); 

(3) Sales by negotiation of scrap and 
salvage (although the scrap or salvage 
determination and the determination to 
sell by negotiated sale are subject to 
review); 
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(4) Retentions or sales made at spe¬ 
cific prices established by. or w r ith the 
approval of the WAA; including reten¬ 
tions or sales of production equipment 
at fixed prices in accordance with §805.- 
503-21 (e); 

(5) Sales to a cost-plus-fixed-fee con¬ 
tractor for the account of the Govern¬ 
ment; 

(6) Transfers between procuring serv¬ 
ices of the Department, or to another 
Government agency, whether or not the 
transfer of funds is required; 

(7) Declaration of surplus material to 
a disposal agency. 

§ 805.503-24 Disposition of termina¬ 
tion inventory on settlement —(a) Ac¬ 
counting for termination inventory on 
settlement with prime contractor. Upon 
settlement with the prime contractor, all 
termination inventory of the prime con¬ 
tractor and his subcontractors, whether 
contractor-owned or Government-ow'ned, 
must be accounted for in one of the fol¬ 
lowing ways: 

(1) By retention by the contractor and 
the application of the agreed value in 
reduction of his claim, or otherwise to 
the credit of the Government. 

(2) By sale (including retentions for 
resale and return to suppliers) and appli¬ 
cation of the proceeds in reduction of 
the' contractor’s claim, or otherwise to 
the credit of the Government. 

(3) By destruction or abandonment 
with the approval of the contracting 
officer or his representative in accord¬ 
ance with § 805.503-27 (b). 

(4) By removal by the Government, 
evidenced by a satisfactory receipt. 

(5) By disposition in accordance with 

the terms of a contract with the Govern¬ 
ment. ^ 

(b) Evidence required on settlement 
with prime contractor . Upon settlement 
of the prime contractor's termination 
claim, evidence that all termination in¬ 
ventory has been accounted for in ac¬ 
cordance with § 805.503-24 (a) may be 
established in such manner as the con¬ 
tracting officer deems satisfactory. 

(c) Disposition of termination inven¬ 
tory on settlement with subcontractor. 
Unless otherwise authorized by the con¬ 
tracting officer, upon settlement of the 
termination claims of a subcontractor, 
the settlement agreement made with the 
subcontractor by the next higher tier 
contractor shall identify clearly by ref¬ 
erence to inventory schedules all termi¬ 
nation inventory which has not been dis¬ 
posed of. Such inventory schedules must 
be in form satisfactory to the Govern¬ 
ment and must be submitted to the con¬ 
tracting officer upon, or prior to. settle¬ 
ment of the prime contractor's termina¬ 
tion claim. All termination inventory 
should be accounted for in accordance 
with § 805.503-24 (a) upon, or prior to. 
settlement by a subcontractor w T ith his 
next higher tier contractor; and all such 
inventory must be accounted for in ac¬ 
cordance with that paragraph before re¬ 
imbursement will be made by the Gov¬ 
ernment to the price contractor for the 
amount of the settlement of the sub¬ 
contractor’s claim. 

(d> Undelivered termination inven¬ 
tory. In the event that any termination 
inventory not disposed of is lost, de¬ 


stroyed. damaged, or for any reason can¬ 
not be delivered by the contractor at the 
time of settlement of his termination 
claim, such termination inventory shall 
be accounted for as termination inven¬ 
tory retained by the contractor, and its 
fair value shall be deducted from his ter¬ 
mination claim. 

§ 805.503-25 Surplus contractor in¬ 
ventory —(a) General. (D When the 
owning agency takes possession of con¬ 
tractor inventory, the material loses its 
identity as contractor inventory, for pur¬ 
poses of disposition, and is treated as any 
other property of the Department. It is 
deemed surplus unless it is to be retained 
for production or supply purposes or is 
to be disposed of under statutory au¬ 
thority other than the Surplus Property 
Act. 

(2) Surplus contractor inventory, like 
any other surplus property, may be dis¬ 
posed of in the following cases: 

(1) Disposition for production pur¬ 
poses ; 

(ii) Disposition of scrap, salvage, and 
waste; 

(UO Disposition of small lots; 

(iv) Destruction or abandonment in 
the interest of health, safety, or secu¬ 
rity; 

(v) Emergency disposals in the in¬ 
terest of health, safety, or security. 

These dispositions are governed by De¬ 
partment regulations on “Disposition of 
Personal Property" and Technical Man¬ 
ual 38-505. 

(3) The basic policy of the Depart¬ 
ment is that the maximum amount of 
surplus material be declared to the agen¬ 
cies designated by the WAA for disposal 
of surplus property. 

(b) Declaration to disposal agency in 
absence of special arrangements. (D 
Surplus contractor inventory (except 
stockpile materials, scrap and salvage, 
and small lots) will be reported to the 
Regional Office of the WAA for the region 
in which the material is located. 

(2) Material in process of storage or 
removal at the time of execution of a 
final settlement agreement with the 
prime contractor will not be reported 
until it has reached its destined place of 
storage. 

(3) Declarations to disposal agencies 
are governed by Department regulations 
on “Disposition of Personal Property”. 

(c) Action after declaring surplus 
contractor inventory. (1) The contract¬ 
ing officer will not make or approve dis¬ 
positions of contractor inventory after 
it has been declared to a disposal agency 
as surplus, except as provided in sub- 
paragraph (2) of this paragraph. 

(2) After surplus contractor inventory 
is declared to a disposal agency, further 
action will be taken only in accordance 
with Department regulations on “Dispo¬ 
sition of Personal Property” (Parts 821 
to 828 of this chapter). 

(d) Disposition of stockpile materials. 
When any strategic material, as defined 
in Department regulations on “Disposi¬ 
tion of Personal Property”, is included 
in contractor inventory and is not dis¬ 
posed of prior to the Department’s tak¬ 
ing possession thereof, it will be reported 
in accordance with Department regu- 
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lations on “Disposition of Personal Prop¬ 
erty". 

§ 805.503-26 Protection of Govern¬ 
ment's interest in special tooling —(a) 
Definition of special tooling. The term 
"special tooling" includes jigs, dies, fix¬ 
tures. moulds, gauges, and other similar 
equipment acquired or produced by the 
contractor specially for the contract or 
for the contract and other contracts. 
The term does not relate to buildings, 
building equipment, and machine tools; 
nor tools such as cutting tools and hand 
tools which usually lose their utility 
through wear and tear rather than 
through obsolescence. 

(b) Duty of protecting the Govern¬ 
ment's interest. The provision which is 
contained in the Principles for Deter¬ 
mining costs (see § 805.504-9), relating 
to costs of special tooling allowable un¬ 
der terminated fixed-price contracts, re¬ 
quires protection of the interest of the 
Government either by transfer of title 
or by some other appropriate means. 

(c) Methods of protecting the Gov¬ 
ernment's interest. (1) In most cases it 
will not be desirable for the Government 
to take title to special tooling. Generally, 
the contractor should be permitted to 
retain the special tooling, and the con¬ 
tracting officer should protect the Gov¬ 
ernment’s interest (i) by taking into con¬ 
sideration, in determining the rate of 
amortization, the use of the special tool¬ 
ing on other work of the contractor. <ii) 
by obtaining a proper disposal credit in 
the settlement agreement as provided 
by paragraph (d) of this section; and 
< lii) where there is a possibility that the 
tooling may be needed for Government 
purposes within a reasonable period, by 
appropriate arrangements for the use 
of the tooling. 

(d) If the tooling is retained by the 
contractor or sold to a third party, its 
value or the proceeds of any sale should 
be treated as a disposal credit in the 
contractor’s settlement proposal and not 
as a reduction of the cost of the special 
tooling subject to amortization. When 
the rate of amortization takes into ac¬ 
count the continuing work of the con¬ 
tractor, the disposal credit should not in¬ 
clude the value of the tooling to the 
contractor for use on other work but only 
its ultimate disposal value. However, 
where the disposal value consists only 
of scrap and it has been the contractor’s 
consistent practice to credit all tool scrap 
to overhead, such practice will be accept¬ 
able without applying the scrap value as 
a disposal credit. 

§ 805.503-27 Protection of Govern¬ 
ment's interest in special facilities —(a) 
Definition of special facilities. The term 
“special facility,” means a facility ac¬ 
quired by the contractor solely for the 
performance of the contract, or for the 
contract and other Government con¬ 
tracts, which is not of the same type or 
utility as those used in the contractor's 
other business. A machine which is 
standard for one contractor may^be 
“special” in the hands of a contractor 
who does not use such a machine in his 
other business. The term “special facil¬ 
ity” does not include jigs, tools, dies and 
fixtures of the type referred to as “special 
tooling” in § 805.503-26 (a). 
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(b) Protection of Government's in¬ 
terest. (1) The contracting officer, with 
the approval of the chief of the procuring 
service will protect the Government’s in¬ 
terest in a special facility by determining 
which of the following alternatives ap¬ 
pear, in the exercise of sound judgment, 
best to protect that interest: 

(1) For the contractor to transfer title 
to the Government; or 

(ii) For the contractor to transfer title 
to a third party, giving the Government 
a proper disposal credit; or 

(iii) For the contractor to retain title, 
giving the Government a proper disposal 
credit, and, where it is determined to be 
to the Government’s interest, to execute 
a standby agreement containing such of 
the following commitments as the Gov¬ 
ernment deems appropriate: (a) to 
maintain such facilities in good condi¬ 
tion at the contractor’s expense for a 
designated period; (b) to maintain title 
free of incumbrances; (c) to make no 
material alteration in such facilities; 
(d) to give priority to Government orders 
for the designated period; and (e) in 
negotiating other Government supply 
contracts, to recognize, as a cost, not 
more than a proper proportion of the dis¬ 
posal credit as depreciation for such 
facilities . 

(2) Where title is not transferred to 
the Government, the procedures fol¬ 
lowed to establish the propriety of the 
disposal credit should be the same, re¬ 
gardless of whether the facilities are re¬ 
tained by the contractor or sold to a 
third party. 

§ 805.504 Settlement of termination 
claims. 

§ 805.504-1 Method of settlement. 
All termination claims will be settled in 
accordance with the terms of the ter¬ 
mination article contained in the par¬ 
ticular contract or, in the case of con¬ 
tracts which contain no termination ar¬ 
ticle, in accordance with the special in¬ 
structions issued pursuant to § 805.502-1 
(b). At all times the objective will be 
to arrive as promptly as possible at the 
amount of costs and profits due to the 
contractor by reason of the termination 
under such provisions or instructions. 

§ 805.504-2 Claims for settlement. 
As promptly as possible after termina¬ 
tion of a fixed-price contract, the con¬ 
tractor will submit to the contracting 
officer a claim setting forth the amount 
asserted to be due him by reason of the 
termination. This claim will follow the 
forms set forth in § 805.506-3. In addi¬ 
tion, it will be accompanied with such 
other data as may be regarded by the 
contractor to be necessary to support 
the amounts claimed by him, bearing in 
mind that the claim and supporting data 
will accompany the payment voucher 
and may be subjected to review in the 
General Accounting Office. However, 
contractors should not be obliged to 
maintain unduly elaborate cost account¬ 
ing systems for fixed cost contracts 
merely because the possibility exists 
that they may at some tirpe be termi¬ 
nated. Therefore, a contractor on a 
fixed price contract should not be re¬ 
quired to stfete his costs in unreasonable 
detail on termination but should be per¬ 


7717 

mitted to use actual standard, average, 
or estimated costs, so long as they exe 
arrived at in accordance with general 
recognized commercial accounting prac¬ 
tices which have been consistently ap¬ 
plied by him in the ordinary course of 
his business and are adequately sup¬ 
ported in the light of this section. A 
contractor may, at any time, submit a 
partial termination claim covering only 
a portion of his costs. Use of such par¬ 
tial claims will enable contractors to 
receive funds promptly after termina¬ 
tion. without waiting for the settlement 
of the entire claim. 

§ 805.504-3 Use of inventory basis. 
Claims will be submitted only on the in¬ 
ventory basis. On this basis costs ap¬ 
plicable to the terminated portion of the 
contract are determined essentially by 
pricing the termination inventory in de¬ 
tail at purchase or manufacturing cost 
and by adding costs of settling with sub¬ 
contractors and any other applicable 
costs. To these costs the profit allow¬ 
ance, if any, is added. The use of any 
other basis will be subject to approval 
in advance by the chief of the procuring 
service concerned. 

§ 805.504-4 Treatment of completed 
articles. Promptly after the effective 
date of termination, the contracting offi¬ 
cer should take steps to inspect and ac¬ 
cept all completed articles which comply 
with the provisions of the prime contract 
and do not represent unreasonable an¬ 
ticipation of production schedules. The 
production of completed articles in ad¬ 
vance of production schedules will not be 
considered unreasonable where such pro¬ 
duction (a) was requested or approved 
by the Government, or (b* was required 
for economical or efficient performance 
of the contract and was done in good 
faith. The contractor will obtain pay¬ 
ment for articles so accepted and deliv¬ 
ered by invoicing them at the contract 
pnee in the usual manner and will not 
include them in his termination claim. 

§ 805.504-5 Allowable costs on termi¬ 
nated fixed price contracts. ThLs section 
sets out in general the costs which will 
be allowed to a fixed price contractor on 
the termination of his contract. These 
costs are subject to the deductions stated 
in § 805.504-8. 

(a) Contractor's own charges. The 
contractor is entitled to the actual costs 
incurred by fcim which are properly al¬ 
locable to the terminated portion of the 
contract under generally recognized com¬ 
mercial accounting practices, except 
costs adlocable to completed articles paid 
for at the contract price. For this pur¬ 
pose, the principles for determining costs 
stated in § 805.504-9 apply to such claims 
under the terms of the standard fixed- 
price prime contract article. 

(b) Subcontractor's claims. The con¬ 
tractor is entitled to the costs of settling 
and paying claims under terminated 
subcontracts allocable to the terminated 
portion of the contract. For the purpose 
of computing the allowance for profit, 
the amounts paid or payable to subcon¬ 
tractors for materials delivered or serv¬ 
ices furnished by them before the effec¬ 
tive date of termination should be treated 
as a part of the contractor’s own charge* 
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and not as part of the cost of settling 
termination claims of subcontractors. 
Settlements of subcontractor’s claims 
will be final and conclusive against the 
Government in accordance with § 805.- 
505-13. 

(c) Post-termination and settlement 
expenses . The contractor is entitled to 
his reasonable costs of preserving and 
protecting termination inventory in his 
posesssion. and any other reasonable 
costs incidental to the termination of 
work. He is also entitled to reasonable 
costs of obtaining settlement of the 
amount due on his termination claim. 

§ 805.504-6 Allowance for profit. As 
an allowance for profit on the terminated 
portion of the contract, the contractor is 
entitled to percentages fixed in the con¬ 
tract on the costs of materials not proc¬ 
essed by him and on the remainder of his 
costs, subject to any over-all limitation 
in the contract. For the purpose of com¬ 
puting such profit, his costs shall not in¬ 
clude any charge for interest on borrow¬ 
ings or for amounts paid by him in set¬ 
tling termination claims of subcontrac¬ 
tors (see § 805.504-5 (bO. 

§ 805.504-7 Allowable costs on cost 
and cost-plus-fixed-fee contracts . In ef¬ 
fecting a settlement of terminated cost 
and cost-plus-fixed-fee contracts, and of 
the cost portion of a terminated fixed- 
price contract, the provisions of the par¬ 
ticular contract governing the typea of 
reimbursable costs will determine what 
costs are properly allowable. Some cost- 
plus-flxed-fee contracts embody Treas¬ 
ury Decision 5000 in their definition of 
costs, which definition is, in some mate¬ 
rial respects, different from the princi¬ 
ples contained In § 805.504-9/ In settling 
such termination claims the usual audit¬ 
ing and vouchering procedures applica¬ 
ble to such contracts or portions of con¬ 
tracts will continue to be applied. 

§ 805.504-8 Deductions. This section 
states the items which are to be deducted 
from the contractors’ claim. 

(a) Disposal credits. From the amount 
payable under § 805.504-5, there shall be 
deducted the agreed price for any part 
of the termination inventory retained by 
the contractor, and the proceeds of sale 
of any materials sold by him, which have 
not otherwise been paid or credited to 
the Government or customer. 

(b) Deduction for property undeliver¬ 
able due to loss or damage. Under the 
uniform article for prime contracts, the 
risk of loss of termination inventory, ex¬ 
cept for normal spoilage, remains on the 
prime contractor until transfer of such 
property to the Government or to a buyer, 
or until 69 days after delivery to the 
Government of an inventory schedule 
covering it, whichever occurs first, unless 
the Government has expressly assumed 
such risk. If any such property is de¬ 
stroyed. lost, stolen or damaged so as 
to become undeliverable within these pe¬ 
riods. any amounts payable for such 
property shall be deducted from the 
amounts otherwise payable to the prime 
contractor under § 805.504-5. 

(c) Withholding of amounts for sub¬ 
contractors . Under the uniform articles 
for prime contracts, the contracting offl- 
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cer in his discretion and on request of a 
subcontractor may deduct from the 
amount otherwise payable under 
§ 805.504-5 the amount of any termina¬ 
tion claim of the subcontractor to the 
extent included in the prime contractor’s 
claim and to the extent that it does not 
cover materials delivered to the con¬ 
tractor, or services furnished to him for 
the production of completed articles. 
(See § 805.504-14). 

§ 805.504-9 Principles for determining 
costs. This section sets out certain prin¬ 
ciples for determining costs in connection 
with terminated fixed-price contracts. 
These principles are incorporated by ref¬ 
erence in the standard termination ar¬ 
ticles for such contracts (§ 805.506-1 
(a)). 

(a) Particular allowed costs —(1) Com¬ 
mon inventory. The costs of items of 
inventory which are common to the con¬ 
tract and to other work of the con¬ 
tractor. 

(2) Common claims of subcontractors. 
The claims of subcontractors which are 
common to the contract and to other 
work of the contractor. 

(3) Depreciation. An allowance fer 
depreciation at appropriate rates on 
buildings, machinery and equipment and 
other facilities including such amounts 
for obsolescence due to progress in the 
arts and other factors as are ordinarily 
given consideration in determining de¬ 
preciation rates. Depreciation as defined 
herein shall not include loss of useful 
value of the type covered by subpara¬ 
graph (6) of this paragraph. 

(4) Experimental and research ex¬ 
pense. General experimental and re¬ 
search expense to the extent consistent 
with an established program of the con¬ 
tractor. 

(5> Engineering and development and 
special tooling. Costs of engineering and 
development and of special tooling; Pro¬ 
vided. That the contractor protects any 
interests of the Government by transfer 
of title or by other means deemed appro¬ 
priate by the Government. 

<6> Loss on facilities; conditions on 
allowance. In the case of any special 
facility acquired by the contractor solely 
for the performance of the contract, or 
the contract and other Government con¬ 
tracts, if upon termination of the con¬ 
tract such facility is not reasonably ca¬ 
pable of use in the other business of the 
contractor having regard to the then 
condition and location of such facility, 
an amount which bears the same pro¬ 
portion to the loss of useful value as the 
deliveries not made under the contract 
bear to the total of the deliveries which 
have been made and would have been 
made had the contract and the other 
contracts been completed: Provided, 
That no amount shall be allowed under 
this section unless upon termination of 
the contract title to the facility is trans¬ 
ferred to the Government, except where 
the Government elects to take other ap¬ 
propriate means to protect its interests. 

(7) Special leases, (i) Rentals under 
leases clearly shown to have been made 
for the performance of the contract, or 
the contract and other production con¬ 
tracts, covering the period necessary for 
complete performance of the contract 


and such further period as may have 
been reasonably necessary; (ii> costs of 
reasonable alteration of such leased 
property made for the same purpose; 
and (iii) costs of restoring the premises, 
to the extent required by reasonable pro¬ 
visions of the lease; less (iv) the residual 
value of the lease; Provided, That the 
contractor shall have made reasonable 
efforts to terminate, assign, or settle such 
leases or otherwise reduce the cost 
thereof. 

(8) Advertising. Advertising expense 
to the extent consistent with an estab¬ 
lished program of the contractor. 

(9) Limitation on costs described in 
subparagraphs ( 4 ), (5), (6), (7) and ( 8 ) 
of this paragraph. In no event shall the 
aggregate of the amounts allowed under 
subparagraphs (4). (5). (6). (7) and <8> 
of this paragraph exceed the amount 
which would have been available from 
the contract price to cover these items, 
if the contract had been completed after 
considering all other costs which would 
have been required to complete it. 

(10» Interest. Interest on borrowings. 

(11) Settlement expenses. Reasonable 
accounting, legal, clerical and other ex¬ 
penses necessary in connection with the 
termination and settlement of the con¬ 
tract and subcontracts and purchase 
order thereunder, including expenses in¬ 
curred for the purpose of obtaining pay¬ 
ment from the Government only to the 
extent reasonably necessary for the 
preparation and presentation of settle¬ 
ment claims and cost evidence in con¬ 
nection therewith. 

(12) Protection and disposition of 
property. Storage, transportation and 
other costs incurred for the protection of 
.property acquired or produced for the 
contract or in connection with the dis¬ 
position of such property. 

(b> Initial costs. Costs of a non-re¬ 
curring nature which arise from un¬ 
familiarity with the product in the initial 
stages of production should be appro¬ 
priately apportioned between the com¬ 
pleted and the terminated portions of 
the oontract. In this category would be 
included high direct labor and overhead 
costs, including training, costs of exces¬ 
sive rejections and similar items. 

(c) Excluded costs. Without affect¬ 
ing the generality of the foregoing pro¬ 
visions in other respects, amounts repre¬ 
senting the following should not be in¬ 
cluded as elements of cost: 

(1) Losses on other contracts, or from 
sales or exchanges of capital assets; fees 
and other expenses in connection with 
reorganization, anti-trust or federal in¬ 
come-tax litigation, 6r prosecution of 
federal income tax claims or other claims 
against the Government (except as pro¬ 
vided in § 805.504-9 <£x (ID) ; losses on 
investments; provisions for contingen¬ 
cies and premiums on life insurance 
where the contractor is the beneficiary. 

(2) The expense of conversion of the 
contractor’s facilities to uses other than 
the* performance of the contract. 

(3) Expenses due to the negligence or 
wilful failure of the contractor to dis¬ 
continue with reasonable promptness the 
incurring of expenses after the effective 
date of the termination notice. 









Tuesday, November 18, 1947 

(4) Costs incurred in respect to facil¬ 
ities, materials or services purchases or 
work done in excess of the reasonable 
quantitative requirements of the entire 
contract. 

(d) Use of contractor’s accounting 
methods . To the extent that they con¬ 
form to generally recognized commercial 
accounting practices and the foregoing 
provisions of this section, the established 
accounting practices of the contractor 
as indicated by his books of account and 
financial reports will be given due con¬ 
sideration in the preparation of state¬ 
ments of cost for the pyrposes of this 
article. 

(e) Other costs. The failure specifi¬ 
cally to mention in this statement any 
item of cost is not intended to imply 
that it should be included or excluded. 

§ 805.504-10 Continuing costs after ef¬ 
fective date of termination. In some in¬ 
stances, it may be impossible to discon¬ 
tinue certain costs and expenses in con¬ 
nection with the performance of a con¬ 
tract immediately after the effective date 
of termination in spite of all reasonable 
efforts by the contractor to stop work 
promptly in accordance with the notice 
of termination. Where the contractor 
proceeds as rapidly as is practicable, 
after receiving such notice, to discon¬ 
tinue such costs in accordance there¬ 
with, reimbursement for such costs 
should not be denied merely because they 
were incurred after the effective date 
of termination. However, a contractor 
will not be reimbursed for '‘interest on 
borrowings'* (§ 805.504-9 (a) (10) to the 
extent that such interest accrues after 
the effective date of termination. 

§ 805.504-11 Determination of alloca- 
bility. (a) Material claimed to be ter¬ 
mination inventory must be properly al¬ 
locable, both as to type and quantity, to 
the terminated contract. In the case of 
a prime contract, the contracting officer 
must determine allocability. In the case 
of a subcontract, the next higher tier 
contractor must determine allocability, 
subject to approval by the contracting 
officer. 

(b> Common items. (1) Items which 
are reasonably usable on other work of 
the contractor because they are mate¬ 
rials, parts or -components, common in 
nature to both the terminated contract 
and other work of the contractor, should 
not be listed on termination inventory 
schedules nor should any costs with re¬ 
spect thereto be included in liis settle¬ 
ment claim, to the extent that the items 
are reasonably applicable to the contrac¬ 
tor’s other work. The foregoing pro¬ 
vision is not intended to prevent a con¬ 
tractor from listing properly allocable 
Items which cannot be used on other 
work except at a loss to the contractor. 

(2) In the settlement of a terminated 
contract common items properly alloca¬ 
ble thereto may be Taken into consid¬ 
eration in determining the amount to 
be paid, on the same basis as other ter¬ 
mination inventory, and such items may 
be retained, sold or otherwise disposed 
of in the same way as other termina¬ 
tion inventory in accordance with 
§ 805.503. 
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§ 805.504-12 Diversion of material 
and subcontracts to continuing con¬ 
tracts. It is the policy of the Govern¬ 
ment, upon the termination of contracts, 
to utilize material or subcontracts for 
continuing production. A contractor 
should, whenever practicable, divert ter¬ 
mination inventory and subcontracts 
under terminated contracts to his other 
contracts or to those of another contrac¬ 
tor. 

§ 805.504-13 Assignment of rights 
under subcontracts —(a) Obligation to 
assign under standard fixed-price con¬ 
tract article. (1) Paragraph (b) (4) 
of the standard fixed price termination 
article provides that the prime contrac¬ 
tor shall assign to the Government, in 
the manner and to the extent directed 
by the contracting officer, all the right, 
title and interest of the prime contrac¬ 
tor under the subcontracts terminated 
by reason of their relationship to the 
work terminated by the termination 
notice. 

(2) This provision was designed to as¬ 
sure the Government’s right to require 
the transfer to it of the property and 
rights under the subcontract acquired 
by the prime contractor from his sub¬ 
contractors through payments for which 
the prime contractor is reimbursed by 
the Government. Accordingly, para¬ 
graph (b) (4) is not to be construed as 
requiring transfer to the Government of 
other rights of the prime contractor 
against the subcontractor (such as set¬ 
offs or counterclaims) for which no Gov¬ 
ernment reimbursement is made to the 
prime contractor. 

<3> In this connection it was recog¬ 
nized in the preparation of the standard 
article that uniform provisions could not 
be drawn which would provide ade¬ 
quately in all cases for the disposition 
of patent rights involved in prime con¬ 
tracts or subcontracts, and the article 
is not intended to forbid the inclusion 
in contracts of separate provisions cov¬ 
ering the disposition of such rights on 
termination.'* 

(b) When assignments to be required. 
Ordinarily the contracting officer will 
not require the prime contractor to as¬ 
sign rights under terminated subcon¬ 
tracts to the Government unless the 
contracting officer considers that the 
Government will obtain some pecuniary 
or administrative advantage from such 
assignment and specifically directs the 
contractor to make it. • 

§ 805.504-14 Disputes . Any dispute 
arising between a contractor and a con¬ 
tracting officer as to any claimed itent of 
cost will be disposed of in accordance 
with the “Disputes” or similar article, if 
any, in the contract or in accordance 
with any other applicable appeal proce¬ 
dure provided by the Department. 

§ 805.505 Settlements of subcontract 
claims . 

§ 805.505-1 Rights of subcontractors 
against Government. Under the stand¬ 
ard termination article for fixed-price 
prime contracts, subcontractors have no 
contractual rights directly against the 
Government upon the termination of a 
prime contract The rights of such sub- 
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contractors are against the prime con¬ 
tractor or intermediate subcontractor 
who is directly obligated to them on the 
subcontract which they hold. The extent 
of these rights will depend upon the 
terms of the subcontract in question. 

§ 805.505-2 Duty of prime contractor 
to settle termination claims of subcon¬ 
tractors —(a) Under fixed-price con¬ 
tracts. Upon termination of a fixed- 
price prime contract, the prime con¬ 
tractor and each subcontractor is re¬ 
sponsible for settling the termination 
claims of his immediate subcontractors, 
subject to the approval of the contract¬ 
ing officer in accordance with §§805.- 
505-6 through 805.505-9, inclusive. 

(b) Under cost-plus-fixed-fee con¬ 
tracts. The uniform termination article 
for cost-plus-fixed-fee contracts provides 
expressly that the prime contractor must 
settle the termination claims of his sub-* 
contractors. Under terminated con¬ 
tracts containing an article of this type, 
the prime contractor is required to settle 
with his subcontractors. 

§ 805.505-3 Basis of settlement with 
subcontractors. The prime contractor 
will be expected to settle the termination 
claims of his*subcontractors in accord¬ 
ance with his normal procedures in such 
cases and in accordance with the terms 
of the subcontract. In making such set¬ 
tlements he will be guided by the pro¬ 
visions of §§ 805.504-5 through 805.504- 
12, inclusive. Each such settlement will 
be accompanied by accounting or other 
data sufficient to support it and to pro¬ 
vide a basis for adequate review by the 
contracting officer concerned, and by a 
review board where such review is re¬ 
quired by § 805.505-9. 

§ 805.505—4 Responsibility of subcon¬ 
tractors presenting claims. In submit¬ 
ting his settlement claim to the con¬ 
tractor liable to him, a subcontractor is 
under a duty to prepare his claim ac¬ 
curately in accordance with the terms of 
the subcontract. Each contractor should 
advise his immediate subcontractors that 
the claims submitted by them may be 
examined by Government accountants 
and that the materials covered by the 
subcontracts may be inspected by Gov¬ 
ernment inspectors. _ 

5 805.505-5 Duty of contractor to re¬ 
view settleyjient proposals of subcon¬ 
tractors. (a) Each contractor is pri¬ 
marily responsible for reviewing or ex¬ 
amining in an appropriate manner all 
settlement claims submitted to him by 
his immediate subcontractors. In mak¬ 
ing such review or examination, the con¬ 
tractor should exercise the same stand¬ 
ard of care that a business man would 
employ in the conduct of his own affairs. 

(b) The contractor is required to ex¬ 
amine the claims of his subcontractors 
to an extent he considers adequate under 
the circumstances. In submitting his 
own claim, he must certify that he has 
so examined such claims, and that the 
settlements of his subcontractors’ own 
charges are fair and reasonable, are 
allocable to the terminated portion of his 
contract, were negotiated in good faith, 
and are not more favorable to the sub¬ 
contractors than he would make if reim- 
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bursement by the Government were not 
involved. 

(c) The contractor must also certify 
that he has received from all his imme¬ 
diate subcontractors certificates with re¬ 
spect to their claims and that they are 
substantially in the form of his own 
certificate. With respect to the settle¬ 
ments with more remote subcontractors, 
the contractor must certify that he has 
no knowledge leading him to doubt their 
reasonableness or their allocability to 
his contract. 

§ 805.505-6 Mandatory review of 
subcontract settlements. The contract¬ 
ing officer settling a terminated prime 
contract will require the prime contrac¬ 
tor to submit to him for approval or 
ratification every settlement with a sub¬ 
contractor in any tier. 

5 805.504-7 Method of submitting 
subcontract settlements for approval. 

(a) The prime contractor should submit 
subcontract settlements to the contract¬ 
ing officer for approval or ratification 
from time to time as promptly as pos¬ 
sible. In doing so, he should either: 

(1) Include the amount of the settle¬ 
ment in a partial or final settlement 
claim on a standard claim form, or 

(2) Submit the subcontract settle¬ 
ment separately, accompanied by certifi¬ 
cates of the contractor settling the claim, 
intervening contractors, and the prime 
contractor, in the forms prescribed by 
the standard claim forms, 

(b) In either case, the subcontract 
settlement should be accompanied by 
the settlement claim on which it is based, 
together with all data submitted in sup¬ 
port thereof. 

§ 805.505-8 .Standards for approval 
of subcontract settlements, (a) When 
a subcontract settlement is submitted to 
him for approval or ratification, the con¬ 
tracting officer should satisfy himself: 

(1) That the settlement was arrived at 
In good faith and is not unreasonable in 
amount, and 

(2) That the allocation to the prime 
contract of the charges included in the 
settlement is based on reasonable 
grounds. 

(b) In determining whether to ap¬ 
prove or ratify it, the contracting officer 
will examine the individual settlement 
and accompanying supporting data and 
will be guided by the provisions of 
§§ 805.504-5 through 805.504-12, inclu¬ 
sive. 

§ 805.505-9 Termination review 
boards —(a) Creation of termination re¬ 
view boards. The chief of each procur¬ 
ing service shall establish one or more 
termination review boards. Each board 
shall be composed of at least three re¬ 
sponsible officers or civilian employees. 
So far as practicable, in view of the vol¬ 
ume of cases and the availability of 
qualified personnel, such a board should 
be established in each office authorized 
to approve subcontract settlements. 
The duties of such boards may be as¬ 
signed to the members of any boards or 
sections already in existence or charged 
with other duties. No person shall serve 
as a member of the review board in re¬ 


RULES AND REGULATIONS 

viewing a settlement in which he par¬ 
ticipated. 

(b) Settlements required to be re¬ 
viewed. The review board will examine, 
before its approval by the contracting 
officer, each proposed settlement made 
by any contractor with his subcontrac¬ 
tor which provides for settlement with 
any subcontractor in an amount in ex¬ 
cess of $5,000. including disposal credits. 

(c) Optional review. Any contract¬ 
ing officer, in his discretion may submit 
to the board any proposed settlement 
or matter in connection therewith at 
any time and generally should permit 
any novel or special problem upon which 
he desires the advice of the board. 

(d) Property dispositions. The review 
board wil>rely on and will not review 
any action of a disposal board with re¬ 
spect to any disposition of termination 
inventory, but may consider the allo¬ 
cability of such inventory to the termi¬ 
nation claim. 

(e) Effect of action by review. The 
review board will submit to the contract¬ 
ing officer a written recommendation 
with respect to each proposed subcon¬ 
tract settlement or other matter con¬ 
sidered by the board. The review board 
must act promptly on all matters sub¬ 
mitted for its consideration or approval. 

(f) Necessity for further approval. (1) 
If the review board disapproves any pro¬ 
posed subcontract settlement, the con¬ 
tracting officer shall not approve it un¬ 
less the head of the office in which the 
board is established approves the settle¬ 
ment. 

(2) Where the proposed subcontract 
settlement exceeds $50,000 in amount, 
or such lesser amount as the chief of the 
procuring service may prescribe, the con¬ 
tracting officer shall submit it, after ap¬ 
proval by the review board or pursuant 
to subparagraph (1) of this paragraph, 
to such higher authority as the chief of 
the procuring service may prescribe. 
The contracting officer shall not approve 
the settlement until its approval by such 
authority. 

(3> Except as provided in this section, 
the contracting officer may approve the 
settlement upon its approval by the re¬ 
view board. 

§ 805.505-10 Recognition of judg¬ 
ments of subcontractors against con¬ 
tractors. Where a subcontractor ob¬ 
tains a final judgment against a con¬ 
tractor on a termination claim, the con¬ 
tracting officer should treat the amount 
of the judgment as the cost of settling 
the claim of the subcontractor, to the 
extent he deems it properly allocable to 
the prime contract, if: 

(a) The subcontract does not contain 
unusual termination provisions unrea¬ 
sonably increasing the common law 
rights of the subcontractor, and 

(b) The contractor made reasonable 
efforts to settle with the subcontractor, 
and 

(c) The contractor gave prompt no¬ 
tice of the suit to the contracting officer 
and offered the Government control of 
its defense; and diligently defended the 
suit, or assisted the Government to de¬ 
fend it. 


§ 805.505-11 Recognition of arbitra¬ 
tion awards. Where a contractor and 
his subcontractor submit a termination 
claim to arbitration under general law. 
the contracting officer will recognize the 
amount of the award as the cost of 
settling the claim of the subcontractor, 
to the extent he deems it properly allo¬ 
cable to the prime contract, under the 
same conditions applicable to a judgment 
under § 805.505-10. 

§ 805.505-12 Termination inventory of 
subcontractor. All termination inven¬ 
tory of a subcontractor must be ac¬ 
counted for in accordance with § 805.- 
503-24. 

§ 805.505-13 Finality of subcontract 
settlements. Any settlement between a 
contractor and his subcontractor which 
is authorized, approved or ratified by the 
contracting officer as provided herein is 
final and conclusive as to the amount 
due except (a) to the extent otherwise 
agreed in the settlement; or (b) for 
fraud. 

§ 805.505-14 Protection of subcon¬ 
tractors. Ordinarily, amounts due sub¬ 
contractors will be included in the 
amounts due and paid to the prime con¬ 
tractor. However, the standard termi¬ 
nation article for fixed-price prime con¬ 
tracts provides that, with certain excep¬ 
tions. the obligation of the Government 
to make payments under the article shall 
be subject, in the discretion of the con¬ 
tracting officer, to deduction for the 
amount of any termination claim of any 
subcontractor, on request of such sub¬ 
contractor. The purpose of this provi¬ 
sion is to permit the withholding of sums 
owing by the prime contractor to his 
subcontractors, in order to assure their 
receipt by the subcontractor. In any 
case where this provision is used, the 
prime contractor is entitled to have the 
withheld sum applied for his benefit in 
such a way as to exonerate him, to that 
extent, from the claim of the subcon¬ 
tractor. 

§ 805.506 Forms. 

§ 805.506-1 Standard termination ar¬ 
ticles —(a) Fixed-price contracts. 

Article_ Termination at the option 

of the Government, (a) The performance 
of work under this contract may be termi¬ 
nated by the Government in accordance with 
this Article in whole, or from time to time 
in part., whenever the contracting officer 
shall determine any such termination is for 
the best interests of the Government. Ter¬ 
mination of work hereunder shall be effected 
by delivery to the contractor of a Notice of 
Termination specifying the extent to which 
performance of work under the contract shall 
be terminated, and the date upon which 
such termination shall become effective. 

(b) After receipt of a Notice of Termina¬ 
tion and except as otherwise directed by the 
contracting officer, the contractor shall (1) 
terminate work under the contract on the 
date and to the extent specified in the No¬ 
tice of Termination; (2) place no further 
orders or subcontracts for materials, serv¬ 
ices or facilities except as may be necessary 
for completion of such portions of the work 
under the contract as may not be termi¬ 
nated; (3) terminate all orders and subcon¬ 
tracts to the extent that they relate to the 
performance of any work terminated by the 
Notice of Termination; (4) assign to the 
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Government, in the manner and to the extent 
directed by the contracting officer, all of the 
right, title and interest of the contractor 
under the orders or subcontracts so termi¬ 
nated; (5) settle all claims arising out of 
such termination of orders and subcontracts 
with the approval or ratification of the con¬ 
tracting officer, which approval or ratifica¬ 
tion shall be final and conclusive; (6) trans¬ 
fer title and deliver to the Government in 
the manner, to the extent and at the times 
directed by the contracting officer (i) the 
fabricated or unfabricated parts, work in 
process, completed work, supplies and other 
material produced as a part of. or acquired In 
respect of the performance of, the work 
terminated in the Notice of Termination, 
and (11) the plans, drawings, information 
and other property which, if the contract had 
been completed, would be required to be fur¬ 
nished to the Government; (7) use his best 
efforts to sell in the manner, to the extent, 
at the time and at the price or prices di¬ 
rected or authorized by the contracting offi¬ 
cer, any property of the types referred to 
in subdivision (6) of this paragraph, pro¬ 
vided. however, that the contractor (1) shall 
not be required to extend credit to any pur¬ 
chaser and (li) may retain any such prop¬ 
erty at a price or prices approved by tne 
contracting officer and provided further, that 
any direction, authorization, or approval by 
the contracting officer under this subdivi¬ 
sion (7) shall be final and conclusive; (8) 
complete performance of such part of the 
work as shall not have been terminated by 
the Notice of Termination; and (9) take 
such action as may be necessary or as the 
contracting officer may direct for protection 
and preservation of the property, which lb 
in the possession of the contractor and in 
which the Government has or may acquire 
an interest. 

(c) Upon such termination of work pur¬ 
suant to this Article, the Government shall 
pay to the contractor the following amounts: 

(1) For completed articles delivered to and 
accepted by the Government (or sold or re¬ 
tained as provided In paragraph (b) (7) 
above) and not theretofore paid for, forth¬ 
with a sum equivalent to the aggregate price 
for such articles 0 computed in accordance 
with the price or prices specified in the con¬ 
tract 

(2) In respect of the contract work termi¬ 

nated as permitted by this Article, the total 
(without duplication of any items) of (i) 
the cost of such work exclusive of any cost 
attributable to articles paid or to be paid for 
under paragraph (c) (1) hereof; (ii) the cost 
of settling and paying claims arising out of 
the termination of work under subcontracts 
or orders as provided in paragraph (b) (5) 
above, exclusive of the amounts paid or pay¬ 
able on account of supplies or materials de¬ 
livered or services furnished by the subcon¬ 
tractor prior to the effective date of the notice 
of termination of work under this contract 
which amounts gpall be included In the cost 
on account of which payment is made under 
subdivision (i) above; and (ill) a sum equal 
to-% * of the part of the amount de¬ 

termined under subdivision (i) which repre¬ 
sents , flie cost of articles or materials not 
processed by the contractor, plus a sum equal 

to -% * of the remainder of such 

amount, but the aggregate of such sums shall 
not exceed 8% of the whole of the amount 
determined under subdivision (i) which for 
the purpose of this subdivision (ill) shall 
exclude any charges for interest on bor 
rowings; 


* 9 The chief of each procuring service may 
provide for determining the percentages to be 
Inserted at Note 1 (which in no event will 
exceed 2<S ) and at Note 2 (which may be 
greater or less than or equal to 10%). The 
general use of 2% and 10% respectively, as 
arbitrary figures is recommended in the inter¬ 
est of expediting the execution of contracts. 


(3) The reasonable cost of the preservation 
and protection of property incurred pursuant 
to paragraph (b) (9) hereof; and any other 
reasonable cost incidental to termination of 
work under this contract. Including expense 
Incidental to the determination of the 
amount due to the contractor as the result of 
the termination of work under this contract. 

The total sum to be paid to the contractor 
under subdivisions (1) and (2) of this para¬ 
graph (c) shall not exceed the total contract 
price reduced by the amount of payments 
otherwise made by the contract price of work 
not terminated. Except for normal spoilage 
and to the extent that the Government shall 
have otherwise expressly assumed the risk of 
loss, there shall be excluded from the 
amounts payable to the contractor as pro¬ 
vided in paragraph (c) (1) and paragraph 
(c) (2) (1), all amounts allocable to or pay¬ 
able in respect of property, whieh is de¬ 
stroyed, lost, stolen or damaged so as to be¬ 
come undeliverable prior to the transfer of 
title to the Government or to a buyer pursu¬ 
ant to paragraph (b) (7) or prior to the 60th 
day after delivery to the Government of an 
Inventory covering such property, whichever 
shall first occur. 

(d) The obligation of the Government to 
make any payments under this article: (1) 
shall be subject to deductions in respect of 

(1) all unliquidated partial or progress pay¬ 
ments, payments on account theretofore 
made to the contractor and unliquidated 
advance payments, (ii) any claim which the 
Government may have against the contrac¬ 
tor, and (ill) the price agreed upon or the 
proceeds of sale of any materials, supplies 
or other things retained by the contractor 
or sold, and not otherwise recovered by or 
credited to the Government, and (2) In the 
discretion of the contracting officer shall be 
subject to deduction in respect of the 
amount of any claim of any subcontractor 
or supplier whose subcontract or order shall 
have been terminated as provided in para¬ 
graph (b) (3) except to the extent that such 
claim covers (l) property or materials deliv¬ 
ered to the contractor or (ii) services fur¬ 
nished to the contractor, in connection with 
the production of completed articles under 
this contract; provided that such deduction 
shall be made only on the request of such 
subcontractor or supplier. 

(e) In the event that, prior to the deter¬ 
mination of the final amount to be paid 
to the contractor as in this article provided, 
the contractor shall file with the contracting 
officer a request in writing that an equitable 
adjustment should be made in the price or 
prices specified in the contract for the work 
on any continued portion of the contract, 
the appropriate fair and reasonable adjust¬ 
ment shall be made in such price or prices. 

(f) For the purposes of paragraphs (c) 

(2) and (c) (3) hereof, the amounts of the 
payments to be made by the Government to 
the contractor shall be determined in ac¬ 
cordance with the Principles for Determin¬ 
ing Costs set forth In paragraph 5-504^ of 
Army Procurement Regulations as in effect 
at the date of this contract or, with the 
consent of the contractor, at the time of the 
determination of such costs hereunder. The 
contractor for a period of three years after 
final settlement under the contract shall 
make available to the Government at all 
reasonable times at the office of the con¬ 
tractor all of its books, records, documents, 
and other evidence bearing on the costs and 


Where the use of arbitrary figures is not de¬ 
sired for any reason, the methods to be used 
In arriving at the percentage to be Inserted 
at Note 2 shall be-the same as those now used 
In price analysis. When the Intended rate of 
profit on the finished article covered by the 
contract is lower than 10%, the Insertion of 
a lower figure at Note 2 will of course be de¬ 
sirable. 


expenses of the contractor under the con¬ 
tract and in respect of the determination 
of work thereunder. 

(b) Cost-plus-fixed-fee contracts. 

Article__ Termination by the Govern¬ 

ment. (a) Notice of termination of Con¬ 
tractor's right to proceed . The performance 
of work under this contract may be termi¬ 
nated by the Government In whole, or from 
time to time In part, (1) whenever the con¬ 
tractor shall default In performance, or shall 
so fail to make progress in the prosecution 
of the work hereunder as to endanger per¬ 
formance (which shall be considered as a 
default for purposes of this contract) of this 
contract In accordance with its terms, and 
shall fail to cure such fault or failure within 
a period of ten days (or such longer period 
as the contracting officer may allow) after, 
receipt from the contracting officer of a 
notice specifying the fault or failure, or (2) 
whenever for any reason the contracting offi¬ 
cer shall determine any such termination Is 
for the best Interests of the Government. 
Termination of work hereunder shall be ef¬ 
fected by delivery to the contractor of a 
Notice of Termination specifying whether 
termination is for the default of the con¬ 
tractor or at the option of the Government, 
the extent to which performance of work 
under the contract shall be terminated, and 
the date upon which such termination shall 
become effective. 

(b) Certain obligations of the Contractor. 
After receipt of a Notice of Termination and 
except as otherwise directed by the contract¬ 
ing officer, the contractor shall (1) termi¬ 
nate work under the contract on the date 
and to the extent specified in the Notice of 
Termination; (2) place no further orders or 
subcontracts for materials, services or facil¬ 
ities except as may be necessary for comple¬ 
tion of such portions of the work under the 
contract as may not be terminated; (3) 
terminate all orders and subcontracts to the 
extent that they relate to the performance 
of any work terminated by the Notice of 
Termination; (4) assign to the Government, 
in the manner and to the extent directed 
by the contracting officer, all of the right, 
title and Interest of the contractor under the 
orders or subcontracts so terminated; (5) 
settle, with the approval or ratification of 
the contracting officer, which approval or 
ratification shall be final and conclusive, 
all subcontracts (whether fixed-price or cost- 
plus-fixed-fee) , obligations, commitments, 
liabilities and claims, the cost of which would 
be reimbursable In accordance with the pro¬ 
visions of this contract in whole or in part; 
(6) transfer title (to the extent that title 
has not already been transferred) and deliver 
to the Government in the manner, to the ex¬ 
tent and at the times directed by the con¬ 
tracting officer (i) the fabricated or un¬ 
fabricated parts, work in process, completed 
work, supplies and other material produced 
as a part of or acquired in respect of the 
performance of, the work terminated In the 
Notice of Termination, (U) the plans, draw¬ 
ings, information and other property which, 
if the contract had been completed, would 
be required to be furnished to the Govern¬ 
ment, and (ill) the Jigs, dies, fixtures, and 
other special tools and tooling acquired or 
manufactured for the performance of this 
contract for the cost of which the contractor 
has been or will be Reimbursed under this 
contract; (7) use his best efforts to sell In 
the manner, to the extent, at the time, and 
at the price or prices directed or authorized 
by the contracting officer, any property 
(whether or not title thereto has been trans¬ 
ferred to the Government for security or 
otherwise) of the types referred to in sub¬ 
division (6) of this paragraph, provided, how¬ 
ever, that the contractor (i) shall not be 
required to extend credit to any purchaser 
and (ii) may retain any such property at 
a price or prices approved by the contracting 
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officer, provided further that the proceeds 
of any such transfer or disposition shall be 
applied In reduction of any payments to be 
made by the Government to the contractor 
under this contract or shall otherwise be 
paid in such manner as the contracting of¬ 
ficer may direct, and provided further, that 
any direction, authorization, or approval by 
the contracting officer under this subdivision 
(7) shall be final and conclusive; (8) com¬ 
plete performance of such part of the work 
as shall not have been terminated by the 
Notice of Termination; and (9) take such 
action as may be necessary or as the con¬ 
tracting officer may direct for the protection 
and preservation of property which is in the 
possession of the contractor and in which 
the Government has or may acquire an in¬ 
terest. The contractor shall proceed imme¬ 
diately with the prosecution of the work 
required under this contract notwithstand¬ 
ing any delays in connection with the ad¬ 
justment of the fixed fee in accordance w r lth 
this Article. 

(c) Upon such termination of work pur¬ 
suant to this Article, the Government shall 
pay to the contractor the following amounts: 

(1) All costs and expenses reimbursable 
In accordance with this contract, not previ¬ 
ously paid to the contractor for the per¬ 
formance of this contract prior to the effec¬ 
tive date of the Notice of Termination and 
such of these costs as may continue for a 
reasonable time thereafter with the approval 
of or as directed by the contracting officer 
(which approval shall not be unreasonably 
withheld), provided, however, that the con¬ 
tractor shall proceed as rapidly as practicable 
to discontinue such costs. 

(2) The cost (so far as not included In 
payments under subparagraph (1) above) 
of settling and paying claims either arising 
out of the termination of work under sub¬ 
contracts or orders or with respect to any 
other obligations, commitments and liabili¬ 
ties the cost of which would be reimbursable 
in accordance with the provisions of this con¬ 
tract or arising in connection with the ter¬ 
mination of this contract in whole or in part 
and properly chargeable to this contract, 
provided: 

(A) Any such claim has been settled by 
negotiation or otherwise and the contracting 
officer has approved or authorized such set¬ 
tlement in writing: or 

(B) A final judgment has been rendered 
against the contractor by a court of compe¬ 
tent jurisdiction determining the liability of 
the contractor with respect to any such 
claim, and the contractor has (1) given the 
contracting officer prompt notice of the Init¬ 
iation of the proceedings in which judgment 
was rendered and offered in writing to give 
the Government complete control of the de¬ 
fense of the proceedings, and (2) diligently 
defined the suit or. In the event that the 
Government has assumed control of the de¬ 
fense of the proceedings, rendered such rea¬ 
sonable assistance as has been requested by 
the Government; and provided further that 
with respect to a Judgment determining the 
liability of the contractor under any sub¬ 
contract or order, the contracting officer has 
approved In writing such subcontract or 
order or the provisions of such subcontract 
or order dealing with the rights of the par¬ 
ties thereto upon its termination In whole 
or in part. 

(3) Any other reasonable cost, approved or 
ratified by the contracting officer (which ap¬ 
proval or ratification shall not be unreason¬ 
ably withheld). Incidental to the termina¬ 
tion of work under this contract, including 
legal, accounting, clerical and other costa 
and expenses (taking Into account a reason¬ 
able allocation of executive, administrative, 
and office expenses of the contractor properly 
allocable to the termination of such work) 
incidental to; 

(i) Termination of subcontracts or orders 
hereunder; 


(11) Cessation of work in accordance with 
the Notice of Termination and the deter¬ 
mination of the amounts due to subcon¬ 
tractors and other third parties: 

(ill) Obtaining payment from the Govern¬ 
ment, but only to the extent reasonably 
necessary for the preparation and presenta¬ 
tion of settlement proposals and cost evi¬ 
dence in connection therewith, provided that 
termination Is not due to default of the 
contractor, and; 

(iv) Protection, disposition, removal, stor¬ 
age, and transportation (including delivery 
costs into and out of storage resulting from 
directions of the contracting officer), pur¬ 
suant to paragraphs (b) (7) and (b) (9) 
hereof, of property ill which the Government 
has or may acquire an interest under this 
contract (Including any Government fur¬ 
nished equipment). 

(4) A portion of the fixed fee payable un¬ 
der the contract, determined as follows: 

(l) In the event of the termination of this 
contract at the option of the Government 
and not for the default of the contractor, 
there shall be paid a percentage of the fee 
equivalent to the percentage of the com¬ 
pletion of work contemplated by the con¬ 
tract, less fixed fee payments previously made 
hereunder. 1 

f(i) In the event of the termination of 
this contract at the option of the Govern¬ 
ment and not for the default of the con¬ 
tractor, there shall be paid a portion of the 

fee set forth in Article__ less fixed fee 

payments previously made hereunder, com¬ 
puted as follows: 

(a) For completed work: That portion of 
the total fixed fee which the number of com¬ 
pleted articles delivered to and accepted by 
the Government bears to the total number 
of completed articles called for under the 
contract; plus 

(b) For work in process: A sum equal 

to _% | here insert same percentage 

originally used in computing fixed fee) of 
the costs and expenses reimbursable in ac¬ 
cordance with this contract for the perform¬ 
ance of this contract prior to the effective 
date of the notice, including the amount or 
amounts due for supplies or materials de¬ 
livered or services furnished by a subcon¬ 
tractor but exclusive of any cost attributable 
to completed articles delivered and accepted 
and the cost of articles not processed by the 
contractor.) * * 

(il) In the event of the termination of 
this contract due to fault of the contractor, 
the total fixed fee payable to the contractor 
under this contract shall be such propor¬ 
tionate part of the fee (or, If this contract 
calls for articles of different types such part 
of the fee which is reasonably allocable to 
the type of article under consideration) as 
the total number of articles delivered to and 
accepted by the Government bears to the 
total number of articles of a like kind called 
for by this contract.* 

If the amount so determined is less than 
the total payment of fixed fee theretofore 


1 Where the fee to be paid the contractor 
is based upon units of production, appropri¬ 
ate changes should be made in subparagraph 

(c) (4) (1) to provide for the payment of 
all fixed fees which have accrued at the 
effective date of the Notice of Termination, 
less fixed fee payments previously made. 

* Either form of this paragraph (c) (4) (1) 
is authorized. 

*In lieu of subparagraph (c) (4) (ii). the 
chief of a procuring service may authorize 
the use of any other appropriate provision 
for revision or adjustment of the fixed-fee 
by reason of the default of the contractor. 
He may also authorize inclusion in this 
article or elsewhere in the contract appro¬ 
priate provisions relating to excusable delay 
and the right of the Government to take 
over the property and plant in the event 
of default. 


made to the contractor the conti actor shall 
repay to the Government the excess amount 
thereof. 

(d) Amendment of Contract to Adjust 
Fixed Fee in Event of Partial Termination. 
In case only a part of this contract is termi¬ 
nated the fixed fee payable with respect to 
the work to be performed shall be equitably 
adjusted and such adjustment shall be re¬ 
duced to writing as an amendment to this 
contract prior to final settlement hereunder. 

(e) Limitations on the liability of the 
Government. The obligation of the Govern¬ 
ment to make any payments under this 
Article (1) shall be subject to deductions in 
respect of (i) all unliquidated partial or 
progress payments, payments on account 
theretofore made to the contractor and un¬ 
liquidated advance payments, (li) any claim 
which the Government may have against the 
contractor, and (ill) the price agreed upon 
or the proceeds of sale of any materials, sup¬ 
plies or other things retained by the con¬ 
tractor or sold, and not otherwise recovered 
by or credited 1 the Government, and (2) 
in the discretion of the contracting officer, 
shall be subject to deductions In respect of 
any claim of any subcontractor or supplier 
whose subcontract or order shall have been 
terminated as provided in paragraph (b) (3) 
except to the extent that such claim covers 
(1) property or materials delivered to the 
contractor, or (ii) services furnished to the 
contractor, in -connection with the produc¬ 
tion of completed Articles under this con¬ 
tract; provided, that such deduction shall be 
made only on the request of such subcon¬ 
tractor or supplier. 

(f) Contractor’s records. Unless a longer 
period is otherwise provided for in this con¬ 
tract. or by applicable statute, the contractor 
for a period of five years after final settle¬ 
ment under the contract shall make avail¬ 
able to the Government at all reasonable 
times at the office of the contractor all of 
its books, records, documents, and other 
evidence bearing on the costs and expenses 
of the contractor under the contract and in 
respect of the termination 6f work there¬ 
under. 

5 805.506-2 Termination notices —(a) 
Telegraphic notice. 

XYZ Corporation, 

New York, New York. 

Your contract No._is hereby termi¬ 

nated effective (here Insert “immediately” or 

“on_194_“ (inserting the date), 

or “as soon as you have delivered thereunder 
including previous deliveries the following 

items” (listing items), or “on _ 

194-- on which date you will reduce de¬ 

livery rate as follows” (inserting instructions 
as to reduced rate of delivery).] Immedi¬ 
ately stop all work, terminate subcontract 
and place no further orders except to extent 
(here insert, if applicable, “necessary to per¬ 
form any portion thereof not terminated 
hereby or”] that you or a subcontractor wish 
to retain and continue for bwn account any 
work in process or other materials. Tele¬ 
graph similar instructions to all subcon¬ 
tractors and suppliers. Letter and instruc¬ 
tions follow. ^ 

Captain John Doe. 

Contracting Officer. 

(b) Letter notice. 

L E TT ER TERMINATION NOTICE TO PRIME CON¬ 
TRACTORS UNDER TERMINATED FIXED-PRICE 

CONTRACTS 

(At the top of the Notice set out all spe¬ 
cial details relating to the particular termi¬ 
nation: e. g., name and address of company, 
number of prime contract terminated, serv¬ 
ice involved, appropriation or allotment, etc. 

Two alternative forms of paragraph No. 1 
are set out below. If this written termina¬ 
tion notice confirms a telegraphic notice pre¬ 
viously sent use the first of the alternative 
paragraphs No. 1 below. If no previous tele- 
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graphic notice has been sent, use the sec¬ 
ond]. 

1. Effective date of termination. This let¬ 
ter will confirm the Government 1 b telegraph 
to you dated__ 194__ terminat¬ 
ing jin part) your contract No. _ 

(hereinafter sometimes referred to as “the 
Contract*’) for the convenience of the Gov¬ 
ernment. Such termination is effective on 
the date and In the manner stated in such 
telegram, reference to which is hereby made 
[or copy of which is attached hereto.| (or) 

1. Effective date of termination. You are 

notified that your Contract No._(here¬ 

inafter sometimes referred to as “the Con¬ 
tract”) is hpreby terminated [in parti for 
the convenience of the Government. Such 
termination will be effective: 

[Here insert either “Immediately upon your 

receipt of this Notice” or “on-- 

194_“(inserting the date), or “as soon 

as you have delivered under the Contract 
the following number of each of the items 
listed below, Including those heretofore de¬ 
livered, to wit:_“ or “on -- 

194__ on which date you are hereby di¬ 

rected to reduce the rate of delivery under 
the Contract as follows:’* (here Insert in¬ 
structions as to reduced rate of delivery).] 

2. Cessation of work and notification to 
your immediate subcontractors, (a) You 
should stop all work, make no further ship¬ 
ments, and place no further orders in con¬ 
nection with the Contract, except (1) to the 
extent necessary to perform any portion 
thereof not terminated by this Notice, or (2) 
to the extent that you may wish to retain 
and continue any work in process or other 
materials for your own account, or (3) to the 
extent the Contracting Officer authorizes you 
to continue work-in-process for reasons of 
safety, or to clear [or avoid damage to] equip¬ 
ment or to avoid immediate complete spoil¬ 
age of work-in-process having a definite 
commercial value, or otherwise to prevent 
undue loss to the Government. [If you be¬ 
lieve the authorization referred to in sub- 
paragraph (3) above is necessary or advisable, 
you should immediately notify the Contract¬ 
ing Officer by telephone or personal confer¬ 
ence and obtain instructions.) You should 
keep adequate records of your compliance 
with this paragraph 2 (a) showing (1) the 
date you received your Notice of Termination 
(li) the effective date of such termination 
and (ill) the extent of completion of per¬ 
formance on such effective date. 

(b) You should give notice of termination 
to each of your immediate subcontractors 
(including suppliers) who will be affected 
by the termination of your Contract. In 
such notice you should (1) give him the 
number of your Contract with the Govern¬ 
ment, (2) state that it has been terminated 
(or terminated in part, if that is the case) 
for the convenience of the Government, (3) 
give him the name and address of the Con¬ 
tracting Officer in charge of your claim, (4) 
instruct him to stop all work, to make no 
further shipments, to place no more orders, 
and to terminate all subcontracts under his 
contract with you (subject to the same ex¬ 
ceptions stated in paragraph 2 (a)), (5) di¬ 
rect him to submit his settlement claim 
promptly in order to speed up settlement 
and (6) request him to give similar notice 
and Instructions to his immediate subcon¬ 
tractors. 

(c) You should notify the contracting 
officer of the number of articles completed 
under the contract and still on hand, and 
arrange with him for their delivery or other 
disposal. 

(d) You should notify the contracting of¬ 
ficer of any pending legal proceedings which 
relate to any subcontracts or purchase or¬ 
ders under the terminated contract or which 
have resulted in or which are intended to 
obtain, a lien or encumbrance on any termi¬ 
nation Inventory other than termination 
inventory you propose and are authorized 


to purchase, retain or dispose of. (The con¬ 
tracting officer should also be promptly no¬ 
tified of any such proceedings brought after 
receipt of this Notice.) 

(e) You should take such other action as 
may be required by the contracting officer 
or under the termination article contained 
in your contract. 

3. Disposal of termination inventory. You 
are authorized and urged to retain or dis¬ 
pose of all termination Inventory in accord¬ 
ance with § 805.503 of Army Procurement 
Regulations, except for the following prop¬ 
erty: 

[Here list all property which the Govern¬ 
ment wishes to take over, or desires to have 
used for a particular purpose, and give full 
Instructions relating thereto. Also set forth 
any special instructions for disposal or pro¬ 
tection of property.) 

In connection with settlement of your 
claim, it will be necessary to establish that 
all your termination inventory and that of 
your subcontractors has been properly ac¬ 
counted for. You should, therefore, advise 
each of your immediate subcontractors that, 
in connection with his settlement with you, 
he should furnish you a certificate in sub¬ 
stantially the form prescribed In I 805.503-9 
of Army Procurement Regulations. Any dis¬ 
position made pursuant to approval or au¬ 
thorization in accordance with 5 805.503 
of Army Procurement Regulations will be 
final and conclusive. Insofar as it affects the 
amount of your termination claim, except 
for fraud. 

4. Completed articles. Acceptable com¬ 
pleted articles which have been shipped prior 
to the effective date of termination, and 
such other completed articles as are on hand 
after the effective date of termination will be 
treated for all purposes as articles delivered 
under the contract. The termination notice 
will be appropriately amended, whenever 
necessary, to reinstate such completed arti¬ 
cles in the unterminated portion of the con¬ 
tract. You will, therefore, invoice such com¬ 
pleted articles under the contract in the 
usual way and not include them in your ter¬ 
mination inventory. 1 

5. Settlements with subcontractors. You 
remain liable to your subcontractors and 
suppliers for claims arising by reason of the 
termination of their subcontracts or orders. 
You are requested to settle such termina¬ 
tion claims as promptly as possible. Such 
settlements will be subject to review and ap¬ 
proval by the contracting officer, and, in ap¬ 
propriate cases, by a termination review 
board, all In accordance with $ 805.504 of 
Army Procurement Regulations. Any settle¬ 
ment so reviewed will be final and conclu¬ 
sive on the subcontractor or supplier, on 
you and on the Government, except (1) to 
the extent otherwise agreed in the settle¬ 
ment; or (2) for fraud, but you will not be 
responsible for the fraud of a subcontractor 
or supplier. 

8. Submission of settlement claim. The 
Government desires to settle your termina¬ 
tion claim as promptly as possible. To as¬ 
sist you in prompt submission of your set¬ 
tlement claim, there is enclosed one set of 
the standard foims therefor. Your claim, 
should be accompanied by accounting and 
other data necessary to support the amount 
thereof, including the Schedule of Account¬ 
ing Information set forth in 5 805.506-3. The 
Government may subsequently request ad¬ 
ditional supporting data. All such data will 
accompany the payment voucher on your 
claim and may subsequently be reviewed 
by the General Accounting Office. 

[Include the following paragraph 7 in the 
case of terminated, prime contracts contain¬ 
ing a patent provision requiring the con¬ 
tractor to make a disclosure of, and to de¬ 
liver to the Government Instruments of 


1 Omit this paragraph In the case of a ter¬ 
minated cost-plus-flxed-fee contract. 


license or assignment respecting, all inven¬ 
tions, discoveries and patent applications 
made by the contractor in performing the 
contract.] 

7. Patents. Your attention is also called 
to the provisions of the Contract requiring 
you to make a disclosure of. and to deliver to 
the Government instruments of license or 
assignment respecting, all inventions, discov¬ 
eries and patent applications made by you 
in the performance of the contract. You 
are urged to forward such disclosures and in¬ 
struments of license or assignment to the 
contracting officer, promptly. Inasmuch as 
these contractual obligations should be com¬ 
plied with before execution of the final set¬ 
tlement agreement. 

8. The office named below will be in charge 
of the settlement of your claim. As to any 
matters not covered by this Notice or by the 
Instructions, you should consult the Office 
named below. 

9. Please acknowledge receipt of this 
Notice and indicate intent t# file or not to 
file a claim, as shown below. 

Enclosures: 


(Contracting officer) 


(Name of office) 


(Address) 

Acknowledgment of Notice and Intent to 
File or Not to File a Claim 

The undersigned hereby acknowledges re¬ 
ceipt of a signed copy of the foregoing Notice 
___ 194_. and (strike out which- 

•ver Is inapplicable)} J^not intend! 10 fll# 
a termination ciaim.* Two copies of this 
Notice, both signed, are herewith returned. 

(Name of contractor) 

By. 


(Title) 

§ 805.506-3 Settlement Claim Forms . 
Samples of settlement claim forms are 
.set forth in the Joint Termination Regu¬ 
lations as indicated below: 

(a) Settlement Claim (adaption of 
§§ 849.962-1 and 849.962-2) 

(b) Certificate for Inventory Sched¬ 
ules (§ 849.962-3) 

(c) Inventory Schedules (§§ 849.962-4 
to 849.962-9) 

(d) Schedule of Accounting Informa¬ 
tion (§ 849.962-10) 

(e) Specimen Schedule for § 805.506-3 
(d) (§ 849.962-11) 

SUBPART F—TERMINATION OF FIXED PRICE 
CONTRACTS UPON DEFAULT OF CONTRACTOR 

§ 805.600 Default ; definition. Default 
is the refusal or the failure of a contrac¬ 
tor to carry out the terms of a contract. 

§ 805.601 Steps to be taken in event of 
default. In any case where a contractor 
refuses or fails to carry out the terms of 
the contract, the contracting officer may 
take any of the following courses: 

(a) Terminate the contract under any 
provision thereof permitting termination 
in event of default in accordance with 
Subpart E of this part, preserving the 
Government's rights against any surety. 

(b) Permit the contractor to proceed 
and charge contractor with the actual 
damages resulting from the delays or 
default. If the contract provides for 

*Omlt the words “and ♦ • • claim** 

in the case of a terminated cost-plus-flxed- 
fee contract. 
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liquidated damages, such damages and 
not actual damages must be charged. In 
this connection see AR 35-6040. 

(c) Enter into a supplemental agree¬ 
ment with contractor’s surety, if any, 
providing for the completion of perform¬ 
ance of the contract and for payment 
therefor. Such supplemental agreement 
should clearly state that all rights 
against the contractor are preserved so 
far as the surety does not undertake to 
cure the effect of the defaults by the 
contractor. Where the contractor has 
not given a performance bond, or where 
the surety under such a bond has pursu¬ 
ant to any requirement thereof been 
given an opportunity (if such require¬ 
ment is contained in the bond) to com¬ 
plete the contract but does not elect to 
do so, the Government may terminate 
the contract pursuant to any applicable 
provision thereof, and pursue its reme¬ 
dies against the contractor and/or 
surety. 

§ 805.602 Notification to contractor. 
Contractors will be promptly furnished 
a copy of the findings of fact in connec¬ 
tion with delays in the completion of 
contracts, but the findings so furnished 
will be limited to a statement of the 
facts and the extent of the delay. 

§ 805.603 Liquidated damages. 

§ 805.603-1 Accrual. Where a con¬ 
tract provides for liquidated damages in 
the event q{ default, and a default oc¬ 
curs, liquidated damages accrue to the 
Government, in accordance with the 
terms of the contract. 

§ 805.603-2 Mitigation. If there is a 
liquidated-damage provision in a con¬ 
tract for the purchase of ordinary sup¬ 
plies and default should occur, time 
should not be permitted to run indefi¬ 
nitely. the result of which would make 
the liquidated damages chargeable ex¬ 
ceed the contract price of the supplies to 
be delivered. The law imposes the duty 
upon a party subjected to injury by the 
action of another to conserve the dam¬ 
ages which result from such wrongful 
action, and that must be as true where 
liquidated damages run as in the ordi¬ 
nary case of actual damages. Efforts 
must be made to procure supplies else¬ 
where if delivery is not forthcoming 
within a reasonable time after the de¬ 
fault occurs. While the course to be fol¬ 
lowed must depend upon the facts in 
each case, the rule may be stated that 
damages to run must be conserved and, 
as promptly as possible, according to 
what may be the attitude of the contrac¬ 
tor respecting delivery, administrative 
action should be taken to procure the 
supplies elsewhere. 

§ 805.603-3 Remission. Whenever 
any contract includes a provision for liq¬ 
uidated damages for delay, the Comp¬ 
troller General on the recommendation 
of the Secretary is authorized and em¬ 
powered to remit the whole or any part 
of such damages as in his discretion may 
be just and equitable. Recommenda¬ 
tions submitted by a contracting officer 
to the chief of a procuring service or to 
the Secretary will not be furnished the 
contractor. 


§ 805.604 Procedure to be followed 
when remedies under delays-damages 
contract article are pursued. If a con¬ 
tractor defaults and its is determined to 
pursue the remedies provided by a con¬ 
tract provision substantially similar to 
that set forth in Subpart D of this part 
(or any similar authorized contract pro¬ 
vision used in lieu of either of these pro¬ 
visions), the following procedure will, in 
general, be followed: 

(a) The contractor will be notified in 
writing that his right to proceed has 
been terminated. 

(b) A copy of the termination notice 
will be furnished to the disbursing officer 
who will be advised to withhold further 
payments to the contractor pending ad¬ 
ditional instructions. 

(c) Supplies or materials similar to 
those called for by the contract will then 
be procured elsewhere at as reasonable 
a price as practicable considering the 
quantity and quality required by the 
Government and the time in which the 
supplies or materials are required. In 
the case of a construction contract, the 
work will be completed according to the 
plans and specifications either by such 
other responsible contractor who offers 
the lowest price or by Government plant 
and hired labor. In either construction 
or supply contracts the excess cost to the 
Government will be charged to the con¬ 
tractor and the proper disbursing officer 
will be notified to withhold payments to 
cover the excess costs, pending payment 
thereof by the contractor. 

(d) The contracting officer, immedi¬ 
ately upon making the contract for the 
purchase of the materials or supplies, or 
for the completion of the construction 
contract, will request immediate remit¬ 
tance of the excess cost from the de¬ 
faulting contractor. 

(e) If the contracting officer collects 
the entire amount of the excess cost, 
he will furnish a report with reference 
thereto to the proper disbursing officer, 
transmitting the amount collected for 
disposition by the disbursing officer in 
accordance with paragraph 5g, AR 35- 
6040. 

(f) If the contracting officer is unable 
to make collection of the entire amount 
of excess cost, he will furnish a complete 
report of the facts and circumstances to 
the proper disbursing officer. If the con¬ 
tractor was given financial assistance 
by the Government appropriate steps 
will be taken to protect the interest of 
the Government. 

§ 805.605 Report of default, (a) The 
reports to which reference is made in 
$ 805.608 will be made on the form re¬ 
ferred to therein or such other form as 
may be prescribed by the chief of the 
procuring service; or, if the contract in 
question is a Treasury Bureau of Federal 
Supply Contract, such report will be 
made on Form 59 Treasury Department, 
Bureau of Federal Supply, Branch of 
Supply (Report on Delinquent Contrac¬ 
tor) . 

(b) The number of copies of the report 
to be made is as follows: 

(1) It will be submitted to the disburs¬ 
ing officer in quadruplicate, except that 
when the contracting officer makes the 


collection in accordance with 5 805.604 

(d) and <e), the report will be submitted 
in duplicate. 

(2) If the purchase was made against 
a defaulting contractor of the Bureau of 
Federal Supply. Treasury Department, 
three additional copies will be made and 
submitted to the disbursing officer. 

(c) The form which is suggested for 
use under contracts generally is self-ex¬ 
planatory. However, attention should 
be given to the following: 

(1) Under “Remarks”, include a state¬ 
ment as to the reason why the purchase 
was made against the defaulting contrac¬ 
tor. substantiated by copies of corre¬ 
spondence and other pertinent papers, 
if any. If the space under “Remarks” is 
not sufficient, the back of the form may 
be used. 

(2) The contracting officer will sign 
the form in the space provided therefor 
under the heading “Remarks”. 

(d) In preparing reports covering FSS 
contracts on Form 59, in addition to par¬ 
agraphs (c) (1) and (2) of this section, 
attention should be given to the follow¬ 
ing: 

(1) Above the line noted “Item No.” 
enter the applicable contract number 
and, if stated in the contract, the period 
governed by the contract. For example, 
if the item is purchased on the Federal 
Supply Schedule, the FSS contract num¬ 
ber and period covered thereby would be 
given as FSS-8920-11/2/33 to 8/31/36. 

§ 805.606 Collection of the excess 
cost, (a) The disbursing officer, upon 
receipt of the report to which reference 
is made in § 805.608, wMl effect collection 
of the excess cost from the defaulting 
contractor by deducting the amount 
thereof from any funds payable to the 
defaulting contractor. 

(b) If the disbursing officer effects col¬ 
lection of the entire amount of excess 
cost due the Government in accordance 
with paragraph (a) of this section, he 
will indicate that action on the appro¬ 
priate form and sign the form under the 
heading “Remarks” or on the back of 
the form, and dispose of the report as 
follows: 

(1) The original will be attached to 
the voucher or other form covering the 
collection. 

(2) The duplicate copy will be filed in 
the office of the disbursing officer. 

C3) The triplicate and quadruplicate 
copies, if any, will be transmitted to the 
contracting officer, marked for his in¬ 
formation only. 

(4) The three additional copies to 
which reference is made in § 805.605 (b) 
(2) will be transmitted to the Branch 
of Supply, Bureau of Federal Supply. 
Treasury Department, in cases where 
collection has been made by either the 
disbursing officer or the contracting of¬ 
ficer. 

(c) If the disbursing officer finds it 
impracticable to collect the entire 
amount of excess cost due the Govern¬ 
ment, he will indicate his action and rec¬ 
ommendation on the appropriate form 
and sign the form under “Remarks” or 
on the back of the form, and dispose 
of the report as follows: 

(1) If the default was made on a De¬ 
partment Contract: 
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(1) The original and quadruplicate 
copy will be transmitted to the Chief of 
Finance, the original to be forwarded to 
the General Accounting Office and the 
quadruplicate copy to be retained by the 
Chief of Finance. 

<ii) The duplicate copy will be filed in 
the office of the disbursing officer. 

(M), The triplicate copy will be trans¬ 
mitted to the contracting officer with a 
notation to the effect that the excess cost 
could not be collected and that the mat¬ 
ter has been reported to the Chief of 
Finance, for reference to the General 
Accounting Office. 

(2) If the default was made on a con¬ 
tract of the Bureau of Federal Supply, 
Treasury Department: 

ii>’ The original, quadruplicate and 
the three additional copies to which ref¬ 
erence is made in § 805.605 (b) (2), will 
be transmitted directly to the Branch 
of Supply. Bureau of Federal Supply, 
Treasury Department. 

(ii) The duplicate copy will be filed 
In the office of the disbursing officer. 

(iii) The triplicate copy will be trans¬ 
mitted to the contracting officer with a 
notation to the effect that the excess 
cost could not be collected and that the 
matter has been reported to the Bureau 
of Federal Supply, Treasury Department. 

§ 805.607 Amount chargeable against 
defaulting contractor. A purchase or 
purchases against the account of a de¬ 
faulting contractor must not exceed the 
quantity originally ordered, with con¬ 
sideration given, of course, to the varia¬ 
tion clause, if any, in the contract, and 
must be secured on the same unit basis, 
such as each, dozen, pound. However, 
this does not preclude the Government 
from entering into one contract with the 
completing contractor which includes ad¬ 
ditional needed supplies provided that 
the excess costs to be charged against the 
account of the defaulting contractor are 
determined as provided in the preceding 
sentence of this section. 

§ 805.608 Report procedure. 

§ 805.608-1 Where excess cost involved. 
In the event that collection of the excess 
cost is effected by means of contractor’s 
check, money order, cash, or any means 
other than set-off against another ac¬ 
count due to the contractor. Standard 
Form No. 1044 (Schedule of Collection), 
properly completed, will be sumbitted in 
accordance with AR 35-780 with the re¬ 
quired number of copies to be submitted 
with Form 59. In the cases to which 
reference is made in § 805.605 (b) (2), 
when collection is effected, three addi¬ 
tional copies of Standard Form No. 1044 
will be made for tranmission with the 
additional copies of the report. 

§ 805.608-2 Where no excess cost in¬ 
volved. If purchase is made against a 
defaulting contractor under a Depart¬ 
ment contract and no excess cost is in¬ 
volved, a report on the appropriate form 
will be made and disposition of the re¬ 
port will be made as indicated in 
§ 805.606 (c). If a FSS contract is in¬ 
volved a report will be made on Form 59 
and submitted by the contracting officer 
directly to the Branch of Supply, Bureau 


of Federal Supply, Treasury Depart¬ 
ment, in triplicate. 

§ 805.609 Inapplicable to Navy or 
Post Office Department contracts. The 
foregoing instructions do not apply to 
defaulting contracts under Navy Sup¬ 
ply or Post Office Department Contracts. 
On such defaults, no action should be 
taken until after the matter has been 
submitted by the contracting officer by 
letter to the Department through the 
chief of the procuring service. In an 
emergency, telegraphic submission will 
be in order. 

SUBPART G—CONTRACT APPEALS, LIMITA¬ 
TIONS AND PROHIBITIONS 

§ 805.700 Board of Contract Appeals. 

§ 805.700-1 General. By memoran¬ 
dum of the Secretary, dated August 8. 
1942, there was constituted a Board of 
Contract Appeals. The board is here¬ 
inafter referred to as “the Board”. The 
Board consists of nine members, one of 
whom is designated as President of the 
Board. There is also a recorder. The 
President of the Board and the recorder 
are required to be persons trained in the 
law. The Secretary lecommends ap¬ 
pointees for membership on the Board 
and for the position of recorder and 
nominates the President of the Board. 
Appointments are made by the Secre¬ 
tary. If the Secretary at any time de¬ 
termines that additional members of the 
Board are necessary in order to process 
appeals with reasonable dispatch, he 
may from time to time recommend for 
appointment such additional members 
of the Board as he deems necessary, and 
may make recommendations for the fill¬ 
ing of any vacancies on the Board and in 
the office of the recorder. Upon request 
of the Secretary, The Judge Advocate 
General is authorized to assign to the 
Board one or more judge advocates as 
trial attorneys or examiners; and if and 
when deemed necessary by the Secretary 
and upon his request The Judge Advo¬ 
cate General may also assign a judge ad¬ 
vocate as general counsel. 

§ 805.700-2 Types of contracts , ap¬ 
peals from which may be taken. In gen¬ 
eral. contracts contain two types of “dis¬ 
putes” clauses under which appeals may 
be taken. Some specifically authorize 
the Secretary to appoint as his author¬ 
ized representative either individuals or 
“a board”. Others do not specifically 
authorize the appointment of “a board”. 
Contracts containing clauses specifically 
authorizing the designation of “a board” 
are referred to in the succeeding sections 
as “contracts containing the standard 
clause”. Contracts containing clauses 
not specifically authorizing the designa¬ 
tion of “a board” are referred to in this 
subpart as “contracts containing the 
nonstandard clause”. 

§ 805.700-3 Appeals under contracts 
containing standard clause. In the case 
of contracts containing the standard 
clause, appeals from decisions of con¬ 
tracting officers or other authorities (in¬ 
cluding the chiefs of the procuring serv¬ 
ices) will be heard, considered and de¬ 
cided by the Board acting as the duly au¬ 


thorized representative of the Secretary, 
as fully and finally as the Secretary 
might do. 

§ 805.700-4 Appeals under contracts 
containing the nonstandard clause. In 
the case of contracts containing the non¬ 
standard clause, appeals from decisions 
of contracting officers or other authori¬ 
ties (including the chiefs of the procuring 
services) will be heard and considered 
by the Board which will report its views 
on such appeals to the President of the 
Board. The President, as the authorized 
representative of the Secretary, will then 
make the decision, as fully and finally 
as the Secretary might do, unless he shall 
not be in accord with the decision of 
the Board, in which case he will promptly 
submit the case for final determination 
upon the record to the Secretary. 

§ 805.700-5 Correspondence. All offi¬ 
cial correspondence with the Board shall 
be addressed “Board of Contract Appeals. 
Office of the Assistant Secretary of the 
Army, Washington 25, D. C.” 

§ 805.700-6 Routing of correspond¬ 
ence. All papers pertaining to appeals 
to the Secretary under Department con¬ 
tracts, received in the Department or any 
agency thereof, or any procuring service, 
shall be transmitted directly to the Board 
of Contract Appeals, except as provided 
in §§ 805.700-8, 805.700-9 and 805.700-10. 

§ 805.700-7 Time of filing of appeal to 
be endorsed. When the appeal has been 
received by the contracting officer or the 
chief of a procuring service, as the case 
may be, he will endorse thereon the date 
of filing and forward the appeal, as pro¬ 
vided in this subpart. 

§ 805.700-8 Findings of fact and de¬ 
cisions. (a) In rendering a decision on 
any dispute involving a question of fact, 
the contracting officer or the chief of 
a procuring service, as the case may be, 
shall prepare and sign findings of fact, 
a true copy of which with his written de¬ 
cision, shall be promptly furnished the 
contractor; and in case of appeal, the of¬ 
ficer from whose decision the appeal is 
taken shall forward a true copy of such 
findings and of the decision, as provided 
in this subpart. 

(b) Forwarding by contracting officer. 
When an appeal is taken from the de¬ 
cision of a contracting officer he shall 
promptly forward to the chief of procur¬ 
ing service concerned, a true copy of his 
findings of fact and of his decision; the 
original written appeal and the required 
copies thereof; a transcript of any evi¬ 
dence taken by him; and all pertinent 
papers in the case. 

(c) Forwarding by chiefs of procuring 
services of appeals from decisions of con¬ 
tracting officer. (1) If the appeal from 
the contracting officer’s decision is to the 
Secretary, the chief of the procuring 
service receiving the appeal will exercise 
the utmost care to see that the record 
is complete; will add to the file, if not 
already in it, an original duplicate or 
true copy of the contract, including the 
plans and specifications and all changes 
and supplemental agreements; and shall 
promptly forward the complete file to the 
Board. 
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(2) If for any reason the complete 
file cannot be so forwarded within five 
days from the date the appeal is received, 
the chief of the procuring service will 
report to the Board the date on which 
the appeal was received in his office and 
the reason for the delay in forwarding 
the file. 

§ 805.700-9 Forwarding appeals from 
chiefs of procuring services . The chief 
of a procuring service, within five days 
after the receipt of a written appeal 
from his decision, will forward the orig¬ 
inal written appeal and the required 
copies thereof to the Board, together 
with the following papers: a copy of his 
findings of fact and decision; the ad¬ 
visory report, if there be one, of the con¬ 
tract settlement board in his office; a 
transcript of any testimony taken during 
the course of the proceedings; a dupli¬ 
cate original or a certified copy of the 
contract, including the plans and speci¬ 
fications and all changes and supple¬ 
mental agreements; the findings of fact 
and decision of the contracting officer; 
and all papers and correspondence per¬ 
taining to the contract, pertinent to the 
consideration of the appeal. 

§ 805.700-10 Appeals improperly filed. 
If any officer or agency of the Depart¬ 
ment other than the officer or agency 
designated in the contract, should re¬ 
ceive a written appeal, the recipient 
shall, after endorsing thereon the date 
of its receipt, immediately transmit the 
appeal to the chief of the procuring serv¬ 
ice concerned: 

(a) For appropriate action as pro¬ 
vided in § 805.700-9 if the appeal is from 
the decision of such chief, or 

(b) If the appeal is from the decision 
of a contracting officer, then for action 
as required by § 805.700-8. 

5 805.700-11 Rules and regulations. 
A copy of the rules and regulations gov- 
erning.the preparation and presentation 
of appeals may fee obtained on applica¬ 
tion to the Recorder of the Board of 
Contract Appeals, The Pentagon, Wash¬ 
ington 25, D. C. 

§ 805.701 Assignments. 

§ 805.701-1 Basic statutes. There 
are two statutes creating restrictions on 
assignments of contracts with and 
claims against the United States. In 
1940 both of these statutes were 
amended by the addition thereto of a 
paragraph making the restrictions in¬ 
applicable in certain situations. 

Prior to the amendment In 1940, Revised 
Statutes 3737 provided as follows: 

No contract or order, or any interest 
therein, shall be transferred by the party 
to whom such contract or order Is given 
to any other party, and any such transfer 
shall cause the annulment of the contract 
or order transferred, so far as the United 
States are concerned. All rights of action, 
however, for any breach of such contract 
by the contracting parties, are reserved to 
the United 8tates. (41 U. S. C. 15.) 

Prior to said amendment in 1940, Revised 
Statutes 3477 provided as follows: 

All transfers and assignments made of 
any claim upon the United States, or of any 
part or share thereof, or interest therein, 
whether absolute or conditional, and what¬ 
ever may be the consideration therefor, and 
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all powers of attorney, orders, or other au¬ 
thorities for receiving payment of any such 
claim, or of any part or share thereof, shall 
be absolutely null and void, unless they are 
freely made and executed in the presence of 
at least two attesting witnesses, after the 
allowance of such a claim, the ascertain¬ 
ment of the amount due, and the issuing 
of a warrant for the payment thereof. * Such 
transfers, assignments, and powers of at¬ 
torney, must recite the warrant for pay¬ 
ment, and must be acknowledged by the 
person making them, before an officer having 
authority to take acknowledgements of 
deeds, and shall be certified by the officer; 
and it must appear by the certificate that 
the officer, at the time of the acknowledge¬ 
ment, read and fully explained the transfer, 
assignment, or warrant of attorney to the 
person acknowledging the same. • • • 

(31 U. 8. C. 203.) 

§ 805.701-2 Assignment of Claims Act 
of 1940. (a) In 1940 by the enactment 

of the Assignment of Claims Act (Public 
No. 811—76th Congress), approved Octo¬ 
ber 9, 1940, the restrictions created by 
sections 3477 and 3737 of Revised Stat¬ 
utes referred to in § 805.701-1 were, sub¬ 
ject to certain conditions therein speci¬ 
fied, made inapplicable to any case in 
which monies due or to become due un¬ 
der a contract providing for payments 
aggregating $1,000 or more, are assigned 
to a bank, trust company, or other fi¬ 
nancing institution including any Fed¬ 
eral lending agency. The conditions 
specified in the act are, in general, those 
set forth in paragraphs (a), (b) and (e) 
of the standard contract article. 

(b) Where direct payment is made to 
the assignee, the contractor will furnish 
on each voucher, invoice, or other sup¬ 
porting paper a statement to the effect 
that he recognizes the assignment, its 
validity, and the right of the assignee to 
receive payment. See par. 2i, AR 35- 
1040. 

§ 805.7Q1-3 Assignments by operation 
of law. It, has been held that the provi¬ 
sions of sections 3477 and 3737 of the Re¬ 
vised Statutes, do not apply where a con¬ 
tract or claim is transferred by order of 
a court In receivership or bankruptcy 
proceedings, such an assignment being 
by operation of Taw. 

§ 805.701-4 Transfer of entire busi¬ 
ness. It has been held that where an 
individual or corporation having a con¬ 
tract with or claim against the Govern¬ 
ment sells an entire business to another 
individual or corporation, the transferee 
will be recognized by the United States as 
the lawful successor in interest of the 
contractor or claimant notwithstanding 
the provisions of sections 3477 and 3737 
of the Revised Statutes, referred to 
above. 

§ 805.701-5 Corporate mergers. It 
has likewise been held that the provisions 
of sections 3477 and 3737 of the Revised 
Statutes are inapplicable to the transfer 
of a claim or contract against the United 
States resulting from the merger of one 
corporation into another. 

5 805.701-6 Recognition of assign¬ 
ments prohibited by Revised Statutes. 
Assignments or transfers of contracts 
and claims prohibited by sections 3477 
and 3737 of the Revised Statutes are 
merely voidable and may be validated by 
the Government. Authority to validate 


such assignments or transfers is vested 
in the chiefs of the procuring services. 

§ 806.701-7 Information to be fur¬ 
nished assignees of claims. In connec¬ 
tion with the assignment of claims, con¬ 
tracting officers will, upon request of the 
contractor, furnish proposed assignees 
information regarding the status of the 
contract at the time of the assignment. 
In so doing, the contracting officer will 
advise the assignee that the information 
is so furnished only for confidential use 
in connection with the assignment. 

§ 805.702 Procurement of spare parts. 
Certain restrictions and procedures have 
been prescribed with respect to the pro¬ 
curement of spare parts. Such restric¬ 
tions and procedures are set forth in sec¬ 
tion ID, WD Circular No. 148, 1947. 

§ 805.703 Limitation on purchase of 
arms , ammunition and implements of 
war. The Neutrality Act of 1939 (54 
Stat. 10; 22 U. S. C. 452), and Proc¬ 
lamations of the President issued pur¬ 
suant thereto contain certain restric¬ 
tions in connection with the purchase 
of arms, ammunition and implements of 
war. Detailed instructions with regard 
to this matter, including provisions to be 
inserted in invitations for bids and con¬ 
tracts, are published from time to time 
in WD Procurement Circulars. 

§ 805.704 Limitation on purchase and 
maintenance of motor vehicles or air¬ 
craft. Section 16, Public Law 600, 79th 
Congress, approved August 2, 1946 (sec. 
n, WD Bull. 26, 1946) includes definite 
restrictions on the purchase of passen¬ 
ger motor vehicles (exclusive of busses, 
ambulances, and station wagons) or air¬ 
craft. and their maintenance, operation 
and repair. Since such restrictions also 
cover matters other than purchase, the 
restrictions and prescribed procedures to 
be followed, including the certificate to 
be placed on procuring instruments, are 
published from time to time in WD Cir¬ 
culars. (Sec. IV, WD Circular 176, 
1947). 


Part 806 —Bonos and Insurance 

SUBPART A—BONDS,* REQUIREMENTS 

Sec. 

806.100 Definitions. 

806.100- 1 Bid bond. 

606.100- 2 Annual bid bond. 

806.100- 3 Performance bond. 

806.100- 4 Annual performance bond. 

806.100- 5 Payment bond. 

806.100- 6 Patent Indemnity bond. 

806.100- 7 Fidelity bond (blanket). 

806.100- 8 Forgery bond or policy (deposi¬ 

tor’s farm). 

806.100- 9 Retroactive reinstatement rider. 

806.100- 10 Waiver of restoration premium 

rider. 

806.100- 11 Endorsement excluding subroga¬ 

tion to claims against the 
United 8tates. 

806.100- 12 Cancellation or change notice 

rider. 

806.100- 18 License or permit bond. 

806.101 Contract bond requirements on 

lump sum construction and 
supply contracts. 

806.101- 1 Bid bonds. 

806.101- 2 Annual bid bonds. 

806.101- 3 Performance bonds. 

806.101- 4 Annual performance bonds. 

806.101- 5 Payment bonds. 

806.101- 6 Advance payment bonds. 
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806.101- 7 Patent Infringement bonds. 
806.102 Contract bond requirements for 

cost or cost-plus-flxed-fee con¬ 
tracts. 

806.102- 1 Inapplicable bonds. 

806.102- 2 Fidelity bonds. 

606.102- 3 Forgery bonds. 

806.102- 4 License and permit bonds. 

806.102- 5 Endorsement excluding subroga¬ 

tion to claims against the 
United States. 


SUBPART B—CONSENT OF SURETY 


806.200 

806.200-1 

806.200-2 

806.200- 3 
806.201 

806.201- 1 
806.201-2 
8C6.202 


806.203 


806.204 

806.204- 1 

806.204- 2 

806.204- 3 

806.205 
8C6.205-1 

806.205- 2 • 

806.205- 3 

806.205- 4 

806.205- 5 

806.205- 6 

806.206 

806.207 

806.208 

806.208-1 

806.208-2 


General. 

Definition. 

Requirement. 

Form. 

Filing and examination of bonds 
and consent of surety. 

Execution. —— 

Distribution. 

Authority of Judge Advocate Gen¬ 
eral as to substitute surety 
bonds. 

Procedure for accomplishing exe¬ 
cution of consent or correction 
of bonds and consents. 

Corporate sureties. 

Corporate surety acceptability re¬ 
quirements. 

Qualifications of agents and cor¬ 
porate sureties. 

Corporate co-sureties. 

Individual sureties. 

Acceptability. 

Number. 

Citizenship. 

Extent of liability. 

Justification. 

Stockholders as sureties. 

Partnerships as sureties. 

Substitution or replacement of a 
surety. 

Options in lieu of sureties on 
bonds. 

United States bonds or notes. 

Certified checks, money orders, or 
currency. 


subpart c— insurance; general 


B06.3C0 General policy. 

806.301 Exclusion of subrogation. 


SUBPART D—INSURANCE IN CONNECTION WITH 
LUMP SUM CONTRACTS 

General. 

Insurance on Government-fur¬ 
nished property. 

Procedure to be followed in the 
event of loss or destruction of or 
damage to property of the Gov¬ 
ernment in the possession or 
control of contractors (or sub¬ 
contractors). # 

Insurance against loss or damage 
to property. 

Release form. 

Endorsement form. 

Waiver of Reconstruction Finance 
Corporation (Office of Defense 
Plants) insurance require¬ 
ments. 

Lump sum contracts excluding 
cost of insurance. 

SUBPART E—INSURANCE IN CONNECTION WITH 
COST OR COST-PLUS-FIXED-FEE CONTRACTS 

806.500 Insurance on Government-fur¬ 

nished property. 

806.500-1 Procedure to be followed In the 
event of loss or destruction of 
or damage to property of the 
Government in the possession 
or control of* contractors (or 
subcontractors). 

806.501 Waiver of Reconstruction Finance 

Corporation (Office of Defense 
Plants) insurance require¬ 
ments. 


806.400 

806.401 

806.401-1 


806.402 

806.402- 1 

806.402- 2 

806.403 


806.404 


806.501- 1 

806.502 

806.502- 1 

806.502- 2 

806.502- 3 

806.502- 4 

806.502- 5 

806.503 

806.503- 1 

806.503- 2 

806.503- 3 

806.503- 4 

806.503- 5 

806.503- 6 


806.503-7 

806.504 

806.505 

806.506 


Obligation of the Department. 
Casualty insurance. 

Workmen’s compensation insur¬ 


ance. 

General liability insurance. 

Automobile public liability and 
property damage insurance. 

Self-insurance. 

Insurance requirements for lump 
sum subcontractors. 

Miscellaneous insurance. 

Payroll robbery, hold-up. and safe 
burglary Insurance. 

General liability insurance for 
damage to property of others. 

Products liability insurance. 

Contractual liability insurance. 

Boiler and machinery insurance. 

Ocean 6r inland marine insur¬ 
ance. 

Marine war-risk Insurance. 

Group insurance. 

Employed retirement and profit- 
sharing plans. 

Insurance in connection with 
cost or cost-plus-fixed-fee con¬ 
tracts outside the continental 
United States. 


SUBPART F—PURCHASE OF INSURANCE BY COST 
OR COST-PLUS-FIXED-FEE CONTRACTORS 


806.600 

806.600-1 

806.600-2 

806.601 

806.601-1 

806.601-2 

806.601- 3 

806.601- 4 


Acceptability of insurance carrier. 
Minimum standards. 

Information to be furnished. 
Methods of purchase of casualty 
insurance. 

Premium less than $300. 
Premium more than $300. 
Requirements. 

Approval required. 


SUBPART G—DEPARTMENT INSURANCE RATING 
PLAN 


806.700 

806.701 

806.702 

806.702- 1 

806.702- 2 

806.702- 3 

806.702- 4 


806.703 


806.704 

806.705 


Plan In general. 

Duration of coverage. 

Endorsements to be attached to 
policy. 

Department of the Army Insur¬ 
ance Rating Plan endorsement. 

General endorsement for general 
liability policy. 

General endorsement for automo¬ 
bile liability policy. 

General endorsement for work¬ 
men’s compensation and em¬ 
ployers’ liability policy. 

Average rates for construction 
projects insured under the De¬ 
partment Insurance Rating 
plan. 

Reports. 

Assignment to Government of 
premiums due under policies 
written under Department In¬ 
surance Rating Plan or other 
retrospective rating plan of in¬ 
surance upon termination of 
cost-plus-flxed-fee contracts. 


SUBPART H—SETTLEMENT OF CLAIMS 


806.800 Settlement under the Department 

Insurance Rating Plan. 

806.800- 1 Preliminary settlement. 

806.800- 2 Distribution of copies. 

806.800- 3 Action on termination of contract. 

806.800- 4 Final settlements. 

806.800- 5 Action on claims. 

806.801 Claims, losses and claims service 

under the Department Insur¬ 
ance Rating Plan. 

806.801- 1 Claims service by Insurance car¬ 

riers. 

806.801- 2 Claims settlements by insurance 

carriers. 

806.801- 8 Insurance medical facilities, first 

aid and hospital (contract med¬ 
ical). 

806.801- 4 Claims not covered by insurance 

policy—duty of insurance car¬ 
rier. 


806.801- 5 Relationship of the claims repre¬ 

sentatives of the carriers to pro¬ 
curing services. 

806.801- 6 Loss reports. 

806.801- 7 Arbitration of losses. 

806.801- 8 Claims under Missouri Voluntary 

Workmen's Compensation En¬ 
dorsement. 

809.801- 9 Forms. 

806.802 List or offices of loss and salvage 
organizations. 

SUBPART A—bonds; REQUIREMENTS 

§ 806.100 Definitions. 

§ 806.100-1 Bid bond. A bid bond is 
a bond accompanying a bid in which the 
obligor obligates himself in an amount 
stated (the penal sum), which obligation, 
it is stated, is to be void if: 

(a) The bid is not withdrawn after 
the opening within the period specified 
in the bid. or. if no shorter period is 
specified, within sixty days; and 

(b) A written contract, with such bond 
or bonds as may be required, is executed 
within ten days after the prescribed 
forms are presented for signature. 

§ 806.100-2 Annual bid bond. An an¬ 
nual bid bond is a single bond securing 
all bids submitted to a designated agency 
during the fiscal year. Such a bond is 
executed in lieu of executing separate 
bid bonds for each bid. 

§ 806.100-3 Performance bond. A per¬ 
formance bond is a bond which is exe¬ 
cuted in connection with a contract and 
which secures the performance and ful¬ 
fillment of all the undertakings, cove¬ 
nants. terms, conditions and agreements 
contained in the contract. 

§ 806.100-4 Annual performance bond. 
An annual performance bond is a single 
bond securing the performance and ful¬ 
fillment of all the undertakings, cove¬ 
nants, terms, conditions and agreements 
of all contracts executed with a desig¬ 
nated agency during a fiscal year. Such 
a bond is executed in lieu of executing 
separate performance bonds for each 
contract. 

§ 806.100-5 Payment bond. A pay¬ 
ment bond is a bond which is executed 
in connection with a contract and which 
secures the payment of all persons sup¬ 
plying labor and material in the prosecu¬ 
tion of the work provided for in the con¬ 
tract. 

§ 806.100-6 Patent infringement bond. 
A patent infringement bond is a bond 
which secures the performance and ful¬ 
fillment of the undertakings contained 
in a patent article of the type set forth 
in § 806.101-7 (d). 

§ 806.100-7 Fidelity bond (blanket). 
A fidelity bond is a bond under which the 
obligor agrees to indemnify an employer 
up to an amount stated in the bond for 
losses caused by dishonesty on the part 
of all employees except those expressly 
excluded by written endorsement on the 
bond. 

§ 806.100-8 Forgery bond or policy 
( depositor's form). A forgery bond or 
policy is a bond or policy under which 
the obligor agrees to reimburse a pur¬ 
chaser and others named in the bond 
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or policy (the insureds) to an amount 
stated in the bond or policy: 

(a) For losses caused by the forging 
or altering of a check, draft, or similar 
instrument issued by or purported to 
have been issued by any of the insureds 
named in the bond or policy. 

(b) For losses resulting from the fact 
that a check or draft has been obtained 
from the insureds through the device of 
impersonation. 

5 806.1:00-9 Retroactive reinstatement 
rider . This rider contains a provision 
which is available for blanket fidel¬ 
ity and forgery bonds whereby after 
a loss has been sustained, the penalty 
of the bond is restored to its original 
amount with respect to prior losses. 
There is contained in the bond itself a 
provision which automatically restores 
the penalty of the bond to the original 
amount with respect to future losses. 

§ 806.100-10 Waiver of restoration 
premium rider. This rider contains a 
provision which is available for blanket 
fidelity and forgery bonds which has the 
effect of eliminating the premium charge 
for restoring the penalty of the bond 
after a loss has been sustained. 

§ 806.100-11 Endorsement excluding 
subrogation to claims against the 
United States. This endorsement con¬ 
tains a provision which excludes any 
claim on the part of the surety company 
to he subrogated on payment of a loss or 
otherwise to any claim against the 
United States. It is required to be 
placed on any fidelity or forgery bond, 
the premium for which is either paid 
by the Government directly or is a re¬ 
imbursable item under a cost-plus-fixed- 
fee contract. 

§ 806.100-12 Cancellation or change 
notice rider. This rider contains a pro¬ 
vision by which a surety agrees to notify 
certain named interested parties in the 
event that the bond is cancelled or 
changed in any other manner. 

§ 806.100-13 License or permit bond. 
This is a bond which secures to a munic¬ 
ipality or other public authority the pay¬ 
ment of fines or the amount of any losses 
sustained as a result of action taken, or 
omitted to be taken, in violation of the 
terms of a license or permit. The in¬ 
demnity sometimes runs to third per¬ 
sons in addition to the municipality. 

§ 806.101 Contract bond require - 
ments on lump sum construction and 
supply contracts. 

§ 806.101-1 Bid borids. Bid bonds will 
not be required in connection with lump 
sum construction and supply contracts 
except when the contract is placed as a 
result of formal advertising and the invi¬ 
tation for bids specifies that the contract 
is to be supported by a performance 
bond or performance and payment bonds. 
On such bonds as are required, the penal 
sum will be in an amount deemed ade¬ 
quate for the protection of the United 
States. United States Standard Gov¬ 
ernment Form No. 24 will be used in 
accordance with accompanying instruc¬ 
tions. 

§ 806.101-2 Annual bid bonds. The 
annual bid bond is not in general use and 
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is applicable only to supply contracts. 
However, where such a bond is accept¬ 
able to the procuring service concerned, 
in lieu of a single contract bid bond. 
United States Standard Form No. 34. 
Revised, will be used in accordance with 
accompanying instructions. 

§ 806.101-3 Performance bonds —(a) 
Supply contracts. The extent to which 
performance bonds will be required in 
connection with lump sum supply con¬ 
tracts will be determined by the chief 
of the procuring service concerned, ex¬ 
cept that such a bond may not be waived 
when it has been stated fn an invitation 
for bids that a performance bond will be 
required. Conversely, a performance 
bond may not be required unless it has 
been stated in the invitation for bids 
that it will be required. The penalty of 
such bonds will be fixed in an amount 
which, in the exercise of sound judg¬ 
ment, is deemed adequate for the protec¬ 
tion of the United States. The maximum 
premium on such bonds may not exceed 
$5 per thousand on penalty of bond. 
United States Standard Form No. 25, 
Revised, will be used in accordance with 
accompanying instructions. 

(b) Construction contracts. When 
the amount involved in the contract ex¬ 
ceeds $2,000, performance bonds will be 
required on all construction contracts. 
The penalty for performance bonds on 
construction contracts will be fixed by 
the contracting officer in an amount 
which, in the exercise of sound judg¬ 
ment, he shall deem adequate for the 
protection of the United States, but not 
in a lower amount than the penalty set 
forth in § 806.101-5 (b) for the accom¬ 
panying payment bond unless approved 
in advance by the Contract Insurance 
Branch. Special Financial Services Divi¬ 
sion, Office of the Chief of Finance. 

§ 806.101-4 Annual performance 
bonds. The annual performance bond is 
not in general use and is applicable only 
to supply contracts. The acceptance of 
annual performance bonds is discretion¬ 
ary with the chief of the procuring serv¬ 
ice or other Department component con¬ 
cerned. However, where such a bond is 
accepted in lieu of a single contract per¬ 
formance bond, the penalty will be in 
the lowest penal sum which, in the exer¬ 
cise of sound judgment, is deemed ade¬ 
quate for the protection of the United 
States. United States Standard Form 
No. 35, Revised, will be used in accord¬ 
ance with accompanying instructions. 

§ 806.101-5 Payment bonds —(a) Sup¬ 
ply contracts . Payment bonds are not 
usually required in connection with lump 
sum supply contracts. Where, in the 
opinion of the chief of the procuring 
service concerned, such a bond would 
facilitate the prosecution of the con¬ 
tract, it may be included in the perform¬ 
ance bond or may be written separately 
without additional cost, and the penalty 
will be equal to that of the performance 
bond. 

(b) Lump sum construction contracts. 
Payment bonds will be required in con¬ 
nection with all lump sum construction 
contracts where performance bonds are 
required. The penal sum of payment 
bonds executed in connection with lump 


sum construction contracts will be as 
follows: 

(1) When the contract price Is not 
more than $1,000,000—50 percent of the 
contract price; 

(2) When the contract price is more 
than $1,000,000 but not more than 
$5.000,000—40 percent of the contract 
price; 

(3) When the contract price is more 
than $5.000,000 —$2,500,000. United 
States Standard Form No. 25-A will be 
used in accordance with accompanying 
instructions. 

§ 806.101.6 Advance payment bonds. 
The extent to which advance payment 
bonds will be required in connection with 
lump sum construction and supply con¬ 
tracts is discretionary with the chief of 
the procuring service concerned, but 
such bonds will be required only in the 
most exceptional circumstances. The 
penal sum of the bond will be the lowest 
sum which in the exercise of sound judg¬ 
ment is deemed reasonably adequate for 
the protection of the United States. 

§ 806.101-7 Patent infringement bond. 
(a) A patent infringement bond will not 
be required with respect to any contract 
in connection with which a performance 
bond has been executed. 

(b) Even if a performance bond has 
not been executed, the requirement of a 
patent infringement bond will be the ex¬ 
ception rather than the rule. Where, 
however, a lump sum supply contract or 
construction contract contains a patent 
article of the type set forth in 
§8 808.102-1 and 808.102-2 of this chap¬ 
ter and the financial responsibility of the 
contractor is unknown or doubtful, a 
patent infringement bond may. in the 
discretion of the chief of the procuring 
service concerned, be required. 

(c) On such bonds as are required, the 
penal sum will be the lowest which, In 
the exercise of sound judgment, is 
deemed adequate for the protection of 
the interests of the United States. The 
maximum rate of premium is $10 per 
thousand per annum on the penal sum 
of the bond. The maximum premium 
for the term of the bond is five annual 
premiums of $10 per thousand each. If 
the term premium is paid in advance, a 
discount of 20,percent is applicable. 

(d) The appropriate contract article 
is: 

Article-- Patent infringement bond. 

The Contractor shall give a bond In an 
amount satisfactory to the United States, 
the terms of which shall fully protect the 
Government against loss should the Con¬ 
tractor default In any patent Indemnity obli¬ 
gation herein set forth. 

(e) The appropriate patent infringe¬ 
ment bond form is: 

Know all men by these presents, that we, 

--as Principal, and 

-- as Surety, are held 

and firmly bound unto the United States of 
America, hereinafter called the Government, 

in the penal sum of_dollars 

lawful money of the United States, for the 
payment of which sum well and truly to be 
made, we bind ourselves, our heirs, execu¬ 
tors, administrators, and successors, Jointly 
and severally, firmly by these presents. 

The condition of this obligation Is such, 
that whereas the principal entered into a 
certain contract, hereto attached, with the 
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Government, dated-- 19-- for 

_and whereas the said prin¬ 
cipal has specifically obligated himself In said 
contract to hold and save the Government, 
Its officers, agents, servants, and employees, 
harmless from liability of any nature or kind, 
Including cost and expenses, for or on account 
of any patented or unpatented Invention, 
article, or appliance manufactured or used 
In the performance of that contract, includ¬ 
ing their use by the Government of the arti¬ 
cles therein contracted for. 

Now, therefore, if the principal shall well 
and truly perform and fulfill the above un¬ 
dertaking and agreement, and shall promptly 
make payment of any Judgment and costs 
obtained against the United States under the 
provisions of the Act of June 25. 1910 (36 
Stat. 851) as amended by the Act of July 
1. 1918 (40 Stat. 705) or expenses incident 
thereto, then this obligation to be void: oth¬ 
erwise to remain in full force and effect. 

In witness whereof, the above-bounden 
parties have executed this instrument under 

their several seals this-day of- 

19 . the name and corporate seal of 

each corporate party being hereto affixed and 
these presents duly signed by its under¬ 
signed representative, pursuant to authority 
of its governing body. 

5 806.102 Contract bond requirements 
for cost or cost-plus-fixed-fee contracts . 

§ 806.102-1 Inapplicable bonds. Bid, 
performance, payment, advance pay¬ 
ment, patent infringement, annual bid 
and annual performance bonds will not 
be required for cost or cost-plus-fixed-fee 
contracts. 

§ 806.102-2 Fidelity bonds. Fidelity 
bonds will be approved in connection 
with cost or cost-plus-fixed-fee supply 
contracts, construction contracts or con¬ 
tracts for the operation of Government- 
owned plants only in those cases where, 
in the opinion of the chief of the procur¬ 
ing service concerned, it is desirable to 
obtain the investigating and claims fa¬ 
cilities of a surety company and such 
bonds are considered to be reasonably 
necessary for the protection of the con¬ 
tractor or the Government. A Primary 
Commercial Blanket form of bond pro¬ 
viding for retroactive reinstatement for 
prior losses in the penal sum of $10,000 
will be considered sufficient. The pri¬ 
mary commercial blanket form of fidel¬ 
ity bonds as standardized by the Surety 
Association of America or its equivalent 
is the approved form of fidelity bond. 
There should be attached thereto the 
following: 

(a) A rider excluding any claim on 
the part of the surety company to be 
subrogated, on payment of loss or other¬ 
wise, to any claim against the United 
States. 

(b) A rider providing for pro rata 
refund of premium in event of cancel¬ 
lation by the Insured. 

(c) A rider providing for notice to 
the procuring service concerned in the 
event of any change in or cancellation 
of the bond. 

(d) A rider providing for investiga¬ 
tion of all class A employees. 

(e) A rider providing for investiga¬ 
tion of all claims. 

There are a variety of discounts which 
may be applied to blanket fidelity insur¬ 
ance under certain circumstances. A 
30% class discount may be applicable to 
the class A employee premium charge, 


depending on the nature of the assured's 
contracts on hand when the bond is 
written or renewed. A 10% general dis¬ 
count may be applicable to the combined 
class A and class B employee premium 
charge for a Primary Commercial 
Blanket Bond, depending on the number 
of employees involved and the amount 
of the bond. An experience discount 
ranging as high as 25% may be appli¬ 
cable to the final premium, depending 
on the size of the premium and the 
amount of claims or losses incurred. 
Therefore, when blanket fidelity insur¬ 
ance is purchased, carriers should be 
cautioned to apply all appropriate dis¬ 
counts. 

§ 806.102-3 Forgery bonds. This type 
of bond will be approved in connection 
with cost or cost-plus-fixed-fee supply 
contracts, construction contracts or con¬ 
tracts for the operation of Government- 
owned plants only in those cases where, 
in the opinion of the chief of the pro¬ 
curing service concerned, the operation of 
the contract requires the employment 
of a large number of new employees who 
may be inexperienced in the proper 
method of handling accounting matters 
and where the contractor concerned 
transacts the greater part of his busi¬ 
ness by checks. If, in such a case, it is 
determined that a forgery bond or pol¬ 
icy is desirable to obtain the investigat¬ 
ing and claims facilities of a surety com¬ 
pany and is considered reasonably nec¬ 
essary for the protection of the Govern¬ 
ment or the contractor, a forgery bond 
or policy with a retroactive reinstate¬ 
ment rider may be approved in the penal 
sum of $10,000. This sum is considered 
sufficient. The depositor's form of forg¬ 
ery bond or policy as standardized by 
the Surety Association of America or its 
equivalent is the approved form of 
forgery bond. There should be attached 
thereto the following: 

(a) A rider excluding any claim on 
the part of the surety company to be sub¬ 
rogated, on payment of loss or otherwise, 
to any claim against the United States. 

(b> A rider providing for pro rata re¬ 
fund of premium in event of cancella¬ 
tion by the Insured. 

(c) A rider providing for notice to the 
procuring service concerned in the event 
of any change in or cancellation of the 
bond. 

(d> A rider providing for the investi¬ 
gation of all claims. 

§ 806.102-4 License and permit bonds. 
These types of bonds will be approved 
only in those cases where in the opinion 
of the chief of the procuring service con¬ 
cerned such bonds provide a necessary 
protection to the Government or to the 
contractor against liability to third par¬ 
ties or where failure to provide such 
bonds would constitute a violation of an 
applicable ordinance or statute of a mu¬ 
nicipality. The form of license or per¬ 
mit bond prescribed by statute or ordi¬ 
nance of the public authority having 
jurisdiction is the approved form of bond. 

§ 806.102-5 Endorsement excluding 
subrogation to claipis against the United 
States. In every case where a contract 
requires the United States to pay the 
premium either directly or by way of 


reimbursement on a bond, the bond will 
contain an endorsement or other recital 
excluding by appropriate language any 
claim on the part of the surety to be sub¬ 
rogated, on payment of a loss or other¬ 
wise, to any claim against the United 
States. 

SUBPART B—CONSENT OF SURETY 

§ 806.200 General. 

§ 806.200-1 Definition. A consent of 
surety is an instrument by which the 
surety or sureties on a bond or bonds 
supporting a contract: 

(a) Consent to a supplemental agree¬ 
ment which modifies or amends the con¬ 
tract. or 

(b) Consent to a change order making 
an authorized modification. 

§ 8C6.200-2 Requirement. The cir¬ 
cumstances under which consents of 
sureties are required are set forth in 
§8 805.301 to 805.301-3 of this chapter. 

5 806.200-3 Form, (a) The following 
form is authorized for use: 

Consent of Surety is hereby given to the 
foregoing (Supplemental Agreement, Change 
Order) and the surety agrees that its bond 
or bonds shall apply and extend to the con¬ 
tract as modified or amended thereby. 

§ 806.201 Filing and examination of 
bonds and consent of surety. 

§ 806.201-1 Execution. All bonds will 
be executed in duplicate. 

§ 806.201-2 Distribution, (a) The 
original of all surety bonds required by 
the various elements of the Department 
(except as hereinafter provided in para¬ 
graph (c) of this section) will be for¬ 
warded to The Judge Advocate General. 
If such bond was required in support of 
a contract or modification thereof, the 
original signed number of the bond 
should be attached to the original signed 
number of the contract or modification 
thereof, as the case may be. and for¬ 
warded to The Judge Advocate General. 
In the event it is not practicable to for¬ 
ward the original number of the contract 
or modification, a duplicate signed num¬ 
ber or an authenticated copy thereof 
should be attached to the original bond 
and forwarded to The Judge Advocate 
General. The Judge Advocate General 
will examine bonds as to legal sufficiency 
and as to form and execution. In the 
case of corporate sureties he will include 
examination to ascertain whether the 
corporate officials who purported to exe¬ 
cute the bonds on behalf of the corporate 
sureties had authority to do so; and in 
the case of individual sureties he will 
include examination to ascertain whether 
the affidavit of justification and the 
certificate of sufficiency of the surety or 
sureties are in accordance with §§ 806.- 
205 through 806.206. The Judge Advo¬ 
cate General will then forward the bond, 
together with any contract or modifica¬ 
tion thereof which it supports, to the 
proper office for filing. The duplicate 
bond will be retained and filed in the 
office to which it pertains or which au¬ 
thorized its acceptance. 

(b) Consents of surety will be handled 
in the same manner as bonds, except 
that for more expeditious handling they 
may be forwarded in blank to the Office 
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of The Judge Advocate General which 
will have them executed in Washington 
under the Expediter Plan and then ap¬ 
prove them. 

(c) The following bonds will not be 
forwarded to The Judge Advocate 
General: 

(1) Bid bonds (except annual bid 
bonds). The original and duplicate 
numbers will be retained in the office to 
which they pertain or which authorized 
their acceptance, 

(2) Blanket fidelity and forgery bonds. 

(3) All bonds required by Army Regu¬ 
lations to be filed elsewhere than at the 
Department. The original and duplicate 
will be retained in the office to which 
they pertain or which authorized their 
acceptance. 

§ 806.202 Authority of Judge Advo¬ 
cate General as to substitute surety 
bonds . The Judge Advocate General is 
authorized to act for the Secretary in 
accepting a new surety bond in substi¬ 
tution for a bond previously approved by 
the Department and covering part or all 
of the same obligation, and in authoriz¬ 
ing the notification of the principal and 
surety on the bond originally furnished 
that it will not be considered as security 
for any default occurring subsequently to 
the date of approval of the new bond. 
The Judge Advocate General is author¬ 
ized to delegate such function to whom¬ 
soever he may designate within his office. 

§ 806.203 Procedure for accomplish¬ 
ing execution of consent or correction 
of bonds and consents. There are two 
procedures for obtaining the execution of 
consents. Either may be used but it is 
suggested that the so-called “Expediter 
Plan” expedites the handling of these 
matters, particularly where a number of 
co-sureties are involved. On occasion, 
use of the so-called “Standard Plan” has 
resulted in considerable delay in obtain¬ 
ing consents or correction of bonds. Ac¬ 
cordingly, the Expediter Plan is recom¬ 
mended. The following is a description 
of the two procedures: 

(a) Expediter plan. There has been 
established in Washington at the Office 
of the Association of Casualty and Surety 
Executives, Washington Building, an ar¬ 
rangement whereby a duly authorized 
% representative, on his sole unwitnessed 
signature, will execute consents of surety 
and make corrections in bonds and con¬ 
sents in compliance with requests origi¬ 
nating either in Washington or in the 
field offices. This representative of the 
surety industry has been so empowered 
by all of the surety companies on the 
Treasury Department List and authen¬ 
ticated evidence of his authority as above 
described has been filed with Office of 
The Judge Advocate General and with 
the Section of Surety Bonds, Treasury 
Department. Whenever a procuring 
service desires to avail itself of the Expe¬ 
diter Plan, it should transmit an un¬ 
executed consent or the incorrect bond 
or consent in the manner described in 
§ 806.201-2 <b> "bo the Office of The Judge 
Advocate General. That office will get 
in touch with Mr. Starling, who will 
handle all the details for the surety com¬ 
panies concerned and will execute or 
correct the instrument. The Office of 
The Judge Advocate General will then 
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handle the document in the manner set 
forth in § 805.301 of this chapter. 

(b) Standard plan. If the Expediter 
Plan is not used, the request for a con¬ 
sent or for a correction of a bond or 
consent should be made directly to the 
surety company concerned or its repre¬ 
sentative. 

§ 806.204 Corporate sureties. 

§ 806.204-1 Corporate surety accept¬ 
ability requirements. In order to be ac¬ 
ceptable to the Department, the corpo¬ 
rate surety must have obtained from-the 
Secretary pf the Treasury authority to do 
business under the act of August 13. 1894 
(28 Stat. 279). as amended by the act 
of March 23, 1910 (36 Stat. 241); 6 
U. S. C. 8; M. L. 1939, sec. 534. A list 
of the corporations approved by the Sec¬ 
retary of the Treasury is published semi¬ 
annually by the Treasury Department as 
Form No. 356 (Section of Surety Bonds). 
This list indicates the maximum penal 
sum in which any corporate surety may 
underwrite any one obligation. Any 
corporation whose name is on this list 
is acceptable within the limits of such 
approval. The chiefs of the procuring 
services are responsible for distributing 
copies of the list. It may be procured 
through The Judge Advocate General to 
whom a requisition for the requirements 
of each procuring service, should be sent 
semi-annually on or before March 15 and 
September 15. 

§ 806.204-2 Qualifications of agents 
and corporate sureties. Corporate sure¬ 
ties should fonvard to The Judge Advo¬ 
cate General, Washington, D. C. for fil¬ 
ing: powers of attorney or certified copies 
of resolutions of their Boards of Direc¬ 
tors or Trustees authorizing their officers 
or agents to execute bonds and certifi¬ 
cates evidencing the revocation of au¬ 
thority previously granted to execute 
bonds. 

§ 806.204-3 Corporate cosureties. 
More than one corporate surety may be 
accepted as, surety upon any recogni¬ 
zance, stipulation, bond, or undertaking 
in connection with either supply or con¬ 
struction contracts, provided that in no 
case will the liability of any such co¬ 
surety exceed the maximum penal sum 
in which the corporate surety is qualified 
to underwrite any one obligation. On 
bonds covering supply contracts where 
the amount of the bond is greater than 
the underwriting limitation of the cor¬ 
porate surety, the latter may reinsure 
with a corporation on the acceptable list 
of corporate sureties and having the re¬ 
quired underwriting capacity. Reinsur¬ 
ance agreements are not acceptable in 
connection with construction contracts. 
It is not necessary that corporate co¬ 
sureties obligate themselves for the full 
amount of the bond. Each corporate 
surety may, by setting forth the limit of 
its liability in the bond as a definite and 
specified sum, limit such liability. In all 
cases the liability shall be limited to the 
maximum penal sum in which the cor¬ 
porate surety is qualified to underwrite 
any one obligation. As further indicated 
by the aforementioned forms, the sure¬ 
ties must, however, bind themselves 
“jointly and severally” for the purpose of 


allowing a Joint action or actions against 
any or all of them. When the bond is to 
be executed by two or more corporate 
sureties, Standard Form No. 25-B will be 
used in the case of a performance bond 
and Standard Form No. 25-C will be used 
in the case of a payment bond, each in 
accordance with the accompanying in¬ 
structions. 

§ 806.205 Individual sureties. 

§ 806.205-1 Acceptability . Individual 
sureties are acceptable for all types of 
bonds other than fidelity and forgery 
bonds, provided that they meet the re¬ 
quirements specified in §§ 806.205-3 and 
806.205-5. 

§ 806.205-2 Number. If individual 
sureties are used there shall be at least 
two responsible individuals on each bond. 

§ 806.205-3 Citizenship, (a) Except 
as prescribed in paragraph (b) of this 
section individual sureties will be citizens 
of the United States. 

<b) Sureties on bonds executed in for¬ 
eign countries, the Canal Zone, Puerto 
Rico. Hawaii, Alaska or any other pos¬ 
session of the United States, to secure the 
performance of contracts entered into 
in those places need not be citizens of the 
United States. However unless they are 
citizens of the United States they must 
be domiciled in the country, territory or 
possession where the contract is to be 
performed. 

§ 806.205-4 Extent of liability. The 
liability of each individual surety shall 
extend to the entire penal amount of 
the bond, except that when more than 
two sureties are furnished, the Contract 
Insurance Branch, may authorize special 
provision with respect to the extent of 
liability. 

§ 806.205-5 Justification. Individual 
sureties will each justify in an amount 
not less than the penal amount of the 
bond. 

§ 806.205-6 Stockholders as sureties. 
In connection with any bond of which 
a corporation is the principal obligor, a 
stockholder of that corporation is ac¬ 
ceptable as a co-surety on the bond; Pro¬ 
vided, That his net worth exclusive of 
his stock holdings in the corporation is 
equal to the amount for which he justi¬ 
fied; and Provided further , That such 
fact is expressly stated in his affidavit of 
justification. 

§ 806.206 Partnerships as sureties. 
A partnership or other unincorporated 
association, as such, will not be accepted 
as a surety. The individual members 
of the partnership or ■association may, 
of course, if they meet the requirements 
of §§ 806.205-3 and 806.205-5 qualify as 
sureties. Individual members of a part¬ 
nership or association will not, however, 
be acceptable as sureties on bonds under 
which the partnership or association, or 
any co-partner or member thereof, is the 
principal obligor. 

§ 806.207 Substitution or replace¬ 
ment of a surety. In case of financial 
embarrassment, failure or other disquali¬ 
fying cause of the part of a surety under 
a bond the chief of the procuring service 
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concerned will require tile substitution 
of a new surety satisfactory to him. 

§ 806.208 Options in lieu of sureties 
on bonds. Under the conditions set 
forth in §§ 806.208-1 and 806.208-2. 
United States bonds or notes, certified 
checks, money orders or currency may be 
deposited in lieu of furnishing sureties 
on bonds. 

§ 806.208-1 United States bonds or 
notes. <a) Under the provisions of the 
act of February 24. 1919, as amended, 
any person required to furnish a bond 
executed by him as principal obligor has 
the option, in lieu of furnishing sureties 
on his bonds, of depositing United States 
Liberty bonds or other bonds or notes of 
the United States except as provided in 
paragraph (b) of this section at a sum 
equal at their par value to the penal 
amount of the bond (act of February 24. 
1919, Ch. 18. sec. 1320. as amended; 6 
U. S. C. 15; M. L. 1939, sec. 540). 

(b) Procedure. The procedure for 
carrying out the authority conferred by 
the above mentioned act. is contained in 
Treasury Department Circular No. 154, 
issued under date of February 6, 1935. 

§ 806.208-2 Certified checks , money 
orders or currency. Any person required 
to furnish a bond executed by him as 
principal obligor has the option in lieu 
of furnishing sureties on his bond, of 
depositing a certified check, a Post Office 
money order or currency provided that 
the penal sum of the bond is not in ex¬ 
cess of $50,000. The following proce¬ 
dure will be followed: 

(a) Certified checks or Post Office 
money orders will be drawn to the order 
of the Treasurer of the United States. 

(b) Certified checks, Post Office money 
orders and currency accepted by the 
contracting officer in lieu of sureties on 
a bond will be promptly turned over to 
the local disbursing officer and deposited 
by him in a special deposit account. A 
certificate as to this action will be execu¬ 
ted by the disbursing officer and attached 
to the original bond. 

(c) The amount of the security depos¬ 
ited will be refunded to the contractor 
when the obligation of the bond has by 
its terms ceased. 

subpart c— insurance; general 

§ 806.300 General policy. Insurance 
coverages will be authorized or required 
only in those instances where public 
policy or interest makes it desirable to 
use the organization, facilities or other 
services of the insurance industry, or 
where a commingling of property and 
operations or circumstances of owner¬ 
ship make the carrying of insurance 
reasonably necessary jfor the protection 
of the several interests concerned. 

§ 806.301 Exclusion of subrogation. 
In every instance where a contract re¬ 
quires the United States to pay the pre¬ 
mium either directly or by way of reim¬ 
bursement on an insurance policy, the 
policy will contain an endorsement or 
other recital excluding by appropriate 
language any claim on the part of the 
insurer to be subrogated, on payment of 
a loss or otherwise, to any claim against 
the United States. 

No. 225-II 
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SUBPART D—INSURANCE IN CONNECTION 
WITH LUMP SUM CONTRACTS 

§ 806.400 General. No insurance re¬ 
quirements, other than those necessary 
in order for the contractor to comply 
with applicable state and federal laws 
will be imposed on the contractor unless 
in the opinion of the chief of the procur¬ 
ing service concerned the imposition of 
certain insurance requirements will 
serve to safeguard the contractor’s abil¬ 
ity to perform the contract. If perform¬ 
ance and payment bonds support the 
contract, the requirement of any insur¬ 
ance should be unnecessary. 

§ 8C6.401 Insurance on Government - 
furnished property, (a) The same gen¬ 
eral policy exists with respect to Govern¬ 
ment-furnished property in the posses¬ 
sion, care, custody or control of lump 
sum or unit price contractors as exists 
with respect to such property in the pos¬ 
session, care, custody or control of cost- 
plus-fixed-fee contractors (see § 806- 
.500 >, insofar as assumption by the Gov¬ 
ernment of liability for damage caused 
by any excepted peril is concerned. To 
implement this policy—under which the 
Government is. in effect, a self-insurer 
on its own property—there shall be in¬ 
serted in lump sum or unit price con¬ 
tracts for the performance of which 
Government-furnished property is in¬ 
volved. the contract article “Liability 
for Government-furnished property,** 
or, in case where Government produc¬ 
tion machinery or other facilities are so 
furnished, the liability provisions of the 
contract article, “Government-furnished 
Property.*' 

(b) The contract articles referred to 
are intended to put the contractor in 
the same position he would occupy if he 
obtained commercial insurance policies 
providing broad coverage against the 
“excepted perils” set forth in the con¬ 
tract article. In view of the protection 
thus afforded to the contractor by the 
Government in lieu of commercial in¬ 
surance, the contractor has no liability 
for loss or destruction of or damage to 
Government-furnished property caused 
by any “excepted peril” against which he 
may obtain commercial insurance, and 
the contractor is in fact required by the 
contract article to make the express rep¬ 
resentation (among others) that he is 
not maintaining and will not maintain 
insurance (including self-insurance 
funds or reserves) covering such liabil¬ 
ity for damage caused by the named 
excepted perils. 

(c) The policy described above rests 
to a large degree upon the savings to the 
Government obtained by the elimina¬ 
tion of charges for commercial insur¬ 
ance, which savings are, of course, in¬ 
tended to be reflected in the contract 
price. When, by reason of special oir- 
cumstances, it is not practicable to ob¬ 
tain such savings (for example, when 
Government interests are so far com¬ 
mingled with other interests as to be 
practically incapable of segregation) or 
the savings are trivial in amount, the 
chief of the procuring service concerned 
may, in his discretion, determine that 
the general policy will not be applied. 
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Typical cases where this determination 
has been made in the past are: service 
contracts such as laundry contracts; 
shoe, tent or tire repair contracts; ma¬ 
chinery maintenance or repair con¬ 
tracts: fixed rate storage contracts. In 
such cases neither the contract article 
“Liability for Government-furnished 
property” nor the liability provision of 
the contract article “Government-fur¬ 
nished Property” will be used. In lieu 
thereof the following will be used: 

(1) Instead of the article “Liability for 
Government - furnished property,” a 
clause may be used stating in substance 
that except for reasonable wear and 
tear or depreciation or the utilization of 
the Government-furnished property in 
connection with the contract, the con¬ 
tractor shall be liable for any loss or de¬ 
struction of or damage to such property. 

(2) Instead of the liability provision 
of the contract article “Government- 
furnished Property,” a clause may be 
used stating in substance that except for 
reasonable wear and tear or deprecia¬ 
tion, the Government-furnished prop¬ 
erty shall be returned to the Govern¬ 
ment or delivered to the Government's 
designee, at the time elsewhere in the 
article provided, in as good condition as 
when received. 

(d) The same general policy as exists 
with regard to lump sum supply contracts 
applies to fixed-price contracts for serv¬ 
ices accessorial to or forming a part of 
a transportation movement, including 
contracts for freight handling, car load¬ 
ing and unloading, packing and crating, 
stevedoring, lighterage, trucking, heavy 
lift service, lumber handling and other 
contracts for terminal services not pro¬ 
cured by means of a bill of lading. For 
forms of contracts articles covering lia¬ 
bility for Government-furnished prop¬ 
erty, see § 8C5.406-1 of this chapter. 

§ 806.401-1 Procedure to be followed 
in the event of loss or destruction of or 
damage to property of the Government 
in the possession or control of contractors 
(or subcontractors), (a) Except when 
insurance is permitted, upon the happen¬ 
ing of loss or destruction of or damage 
to property in the possession or control 
of contractors (or subcontractors) caused 
by an “excepted peril” the procedure to 
be followed is the same as that described 
in § 806.500-1. 

(b) In connection with the disposal of 
damaged Government property, atten¬ 
tion is invited to paragraph <d> of the 
contract article “Liability for Govern¬ 
ment-furnished property” and para¬ 
graph (F) (4) of the contract arti¬ 
cle “Government-furnished Property,” 
which are comparable with § 805.407-7 
of this chapter. 

§ 806.402 Insurance against loss or 
damage to property. 

§ 80^402-1 Release form. The fol¬ 
lowing non-interest release form will be 
used in all applicable cases where the 
contracting officer is required to execute 
an instrument in connection with insur¬ 
ance covering against loss or damage to 
property and purchased pursuant to a 
provision contained in a Department 
contract. 
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To the. 


(Date) 

(Name of contractor) 


(Location) 

This is to certify that the United States of 

America has no interest under-(Type) 

_Contract No._ 

_ (Type) _ Contract No. 

_Contract No._ 

with your Company in the property damaged 

by ..-. 

(Cause) 

on _ and situate on the 

(Date) 

premises at_as described in 

policy No._of the_ 

Company; except as follows: 

The interest of the United States in the 
losses involved in the above mentioned 
contract(s) and covered by the above men¬ 
tioned Insurance policy amounts to 

$_ (Write appropriate figure or 

word “None”) 


(Title) 

§ 806.402-2 Endorsement form. (a) 
Where a contract requires that the con¬ 
tractor shall provide and maintain in¬ 
surance covering against loss or damage 
in a sum at least equal to the value of 
the property belonging to the United 
States which is in his possession, the 
form of endorsement set forth below will 
be used. This endorsement is designed 
for the purpose of clearly defining the 
interest of the Government and of pro¬ 
viding the manner in which losses shall 
be settled. Its use will not eliminate the 
necessity of reviewing each insurance 
policy submitted in order to determine 
that the amount of insurance conforms 
to requirements and that the exclusions 
which appear in the policy do not deprive 
the United States of any of its rights. 

To be attached to Policy No._ 

Dated--- 

1. This policy covers all property owned 
wholly or in part by the United States or 
in which the United States has any interest, 
legal or equitable, by way of lien, mortgage, 
pledge, or otherwise, while said property 1s 
on the premises of the assured as described 
in the policy to which thl6 endorsement is 
attached. Loss, if any, under this policy 
shall be payable to the contractor and to the 
Treasurer of the United States as their re¬ 
spective interests may appear, provided, 
however, that the United States is entitled 
to indemnity, in preference and priority, on 
all property Insured hereunder and in which 
it has an interest. 

2. This policy, with respect to the inter¬ 

ests of the United States, shall not be altered, 
cancelled, or further endorsed, transferred 
or assigned, unless written notice to that 
effect shall be given, at least twenty days in 
advance, to the United States of America, 
through--- 

(Insert name or names and addresses of 
Contracting Officer of the procuring 
service involved.) 

3. Since this policy is hereby endorsed pri¬ 
marily to afford protection to thefUnited 
States, and since the United States is not in 
a position to determine whether the assured 
under this policy is under-insured, any co- 
insurance clause of this policy as far as the 
interest of the United States is concerned is 
hereby declared to be inoperative and of no 
effect. 

4. Inasmuch as the United States Is not in 
control of the insured property, this policy, 
with respect to the interest of the United 
States, shall not be impaired or affected by 


RULES AND REGULATIONS 

the failure of the assured to comply with any 
condition or warranty contained therein. 


(Name of insurance company) 

By---- 

§ 806.403 Waiver of Reconstruction 
Finance Corporation (Office of Defense 
Plants) insurance requirements. Inas¬ 
much as the insurance costs are included 
in the contract price, the provisions of 
§§ 806.501-806.501-2 inclusive, are also 
applicable to such lump sum contracts 
as remain in effect with this Corpora¬ 
tion. 

§ 806.404 Lump sum contracts ex¬ 
cluding cost of insurance. In certain 
cases contracts have been awarded on a 
basis of a contract price exclusive of the 
cost of the forms of insurance specified 
in §§ 806.502 to 806.502-3, inclusive. Such 
contracts as remain in effect contain a 
provision pursuant to which the Govern¬ 
ment agrees to reimburse the contractor 
on an actual cost basis for the cost of 
such insurance. In such cases, the pro¬ 
visions of Subpart E of this part are ap¬ 
plicable to such insurance. The con¬ 
tractor may purchase at his own expense 
such additional or other insurance pro¬ 
tection as he may deem necessary. 

SUBPART E—INSURANCE IN CONNECTION 

WITH COST OR COST-PLUS-FIXED-FEE CON¬ 
TRACTS 

§ 806.500 Insurance on Government- 
furnished property, (a) It is the policy 
of the Department not to require or ap¬ 
prove insurance covering loss of or dam¬ 
age to property, legal title to which is in 
the United States and which is to be 
used in connection with cost reimburse¬ 
ment or cost-plus-fixed-fee contract. 
The principle of self-insurance rests to a 
large degree upon savings to the Govern¬ 
ment obtained by eliminating the cost 
of insurance which would otherwise be 
added to the contract price. To imple¬ 
ment this policy of self-insurance on 
Government-furnished property, there 
will be included in the contract the ar¬ 
ticle (Liability for Government-fur¬ 
nished property). 

(b) Where exceptions of this general 
principle are made and the contract 
provides that the contractor shall pro¬ 
vide and maintain insurance covering 
against loss or damage to property be¬ 
longing to the United States, attention 
is invited to the provisions of §§ 806.402-1 
and 806.402-2, which are equally appli¬ 
cable to cost-plus-fixed-fee contracts. 

(c) Where it is considered advisable 
to impose specific standards of care such 
as an obligation to keep the facilities in 
good operating condition and repair and 
to make all necessary repairs and re¬ 
placements, a clause to this effect may 
be included in the contract. 

§ 806.500-1 Procedure to "be followed 
in the event of loss or destruction of or 
damage to property of the Government 
in the possession or control of contractors 
(or subcontractors) . (a) In the event 

of loss or destruction of or damage to 
property of the Governmqpt in the pos¬ 
session or control of contractors (or sub¬ 
contractors), it is of the utmost impor¬ 
tance that immediate action be taken 
so that the property will be conserved 


t 

and production will suffer the least inter¬ 
ruption. Contractors are generally not 
in a position to handle losses with maxi¬ 
mum efficiency and Department person¬ 
nel may not be available or equipped to 
give all the required attention to such a 
problem. 

(b) Accordingly, upon the happening 
of loss or destruction of or damage to 
Government property, the prescribed 
contract article (Liability for Govern¬ 
ment-furnished property) requires the 
contractor (or subcontractor) to give 
notice to and employ the services of a 
Loss and Salvage Organization desig¬ 
nated by The contracting officer (unless 
the contracting officer directs that no 
such organization be employed). 

(c) The Loss and Salvage Organiza¬ 
tions referred to are the Fire Companies 
Adjustment Bureau, Inc., The Western 
Inspection and Adjustment Company, or 
the Underwriters Adjusting Company 
(hereinafter or elsewhere designated as 
Loss and Salvage Organization). A list 
of the offices of these organizations with 
telephone numbers, is set forth in 
§ 806.802. Their services will be rendered 
to contractors (or subcontractors) under 
a schedule of rates filed w ith the Depart; 
ment and intended to cover costs without 
allowance for profit. 

(d) Each office has been instructed to 
respond immediately to requests of con¬ 
tractors in connection with loss or de¬ 
struction of or damage to Government 
property while at fixed locations or in 
course of transit, and thereafter investi¬ 
gate the damage or loss, prevent the ac¬ 
crual of further damage or deterioration, 
eliminate hazards to life or other prop¬ 
erty, clear debris, locate and remove 
property to appropriate places of stor¬ 
age or erect suitable shelter therefor and 
otherwise conserve and protect all pos¬ 
sible salvage. In the event of catastro¬ 
phic loss, the Loss and Salvage Organi¬ 
zations may procure the services of 
others and temporarily augment their 
own staffs so that the loss may be han¬ 
dled with the utmost dispatch and effi¬ 
ciency. The organization so employed 
will report as may be appropriate to the 
contracting officer or to the contractor, 
and generally will operate under the 
regulations and the specific instructions 
of the contracting officer. 

(e) The prevention of further and 
progressive loss to damaged property, its 
repair or disposal, are steps which are 
related and which are, in commercial 
practice, generally combined into one se¬ 
ries of operations performed or directed 
by one organization. Where, under the 
prescribed contract article (Liability for 
Government-furnished property) the 
contractor (or subcontractor) has un¬ 
dertaken, if and as directed by the con¬ 
tracting officer, to make repairs and ren¬ 
ovations, it may be to the advantage of 
the Government to request the contrac¬ 
tor to employ the Loss and Salvage Or¬ 
ganization to assist in repair and reno¬ 
vation. Similarly, under the contract 
article (Sale of Government Property), 
assistance may be sought from the Loss 
and Salvage Organization in respect to 
disposal of damaged Government prop¬ 
erty. 


























Tuesday, November 18, 1947 


FEDERAL REGISTER 


7733 


(f) In the event that the Government 
property is located in an area outside of 
the United States, where none of the 
above organizations has resident repre¬ 
sentatives reasonably accessible, there 
will be included in the contract the 
clause set forth in Note 4, contract ar¬ 
ticle (Liability for Government-fur¬ 
nished property) and in the event of loss, 
the contracting officer will supervise and 
enforce the discharge of the contractor’s 
obligations. 

§ 806.501 Waiver of Reconstruction 
Finance Corporation (Office of Defense 
Plants) insurance requirements. 

§ 806.501-1 Obligation of the Depart¬ 
ment. Where cost or cost-plus-fixed- 
fee contracts are still being performed 
in facilities owned by the Reconstruction 
Finance Corporation (Office of Defense 
Plants), formerly Defense Plant Corpo¬ 
ration, and hereafter referred to as the 
Corporation, and leased to a contractor, 
the contractor is required by the terms 
of the lease to procure and maintain at 
his own expense fire and supplementary 
coverage, and general liability and auto¬ 
mobile liability insurance for bodily 
injury and property damage, on spe¬ 
cial forms. The Corporation is named 
as the insured on such policies. Inas¬ 
much as the cost of such insurance is 
ultimately borne by the Government as 
a reimbursable item of cost, arrange¬ 
ments have been made with the Corpora¬ 
tion pursuant to which that corpora¬ 
tion has agreed to waive its insurance re¬ 
quirements in specific cases where it is 
‘ requested to do so by the Department. 
In such cases the Department has agreed 
that neither the failure to carry insur¬ 
ance nor any ensuing damage to or de¬ 
struction of the facility* will relieve the 
Department of its existing obligation to 
the Corporation under take-out letters. 

5 806.502 Casualty insurance. Cost or 
cost-plus-fixed-fee contractors, will be 
required to procure and maintain the 
insurance specified in § § 806.502-1 to 
806.502-3, inclusive, which, where prac¬ 
ticable, will cover the operation of the 
prime contractor, and cost-plus-fixed-fee 
subcontractors. 

, § 806.502-1 Workmen's compensation 
insurance. This coverage will be re¬ 
quired as follows: 

(a) In jurisdictions where there are 
workmen’s compensation laws, either 
mandatory or elective:* 

(1) Statutory coverage, plus 

(2) In jurisdictions where the work¬ 
men’s compensation law does not cover 
all occupational diseases, occupational 
disease coverage by endorsement for 
limits of <$50,000 per person in any one 
case; and, subject to that limit of $100,- 
000 for each year of the policy period; 

(3) In those jurisdictions where there 
is a “per accident'* limitation of coverage 
under paragraph 1 (b) of the policy, an 
endorsement providing a $100,000 limit 
for each accident; and 

(4) In those jurisdictions where there 
is a “per person" limitation of coverage 
under paragraph 1 (b) of the policy, an 
endorsement providing a $50,000 limit for 
each person; 


Note: In certain states the the occupa¬ 
tional disease aggregate limit is determined 
by the occupational disease premium. If 
such basic aggregate limit Is less than $100,- 
000 the lowest multiple thereof necessary to 
increase the aggregate limit to $100,000 will 
be used. 

(b) In jurisdictions where there are 
no workmen’s compensation laws, or 
where workmen’s compensation insur¬ 
ance is carried in a State Fund, which 
Fund does not afford complete coverage 
as herein required, employers liability 
insurance, including occupational dis¬ 
eases coverage for limits of $50,000 per 
person in any one claim and, subject to 
that limit for each person, $100,000 for 
two or more persons in any one accident 
and an aggregate limit of $100,000 fox- 
each year of the policy period for occu¬ 
pational disease claims. 

§ 806.502-2 General liability insur¬ 
ance. This insurance will be required 
with limits of $50 100,090 for bodily in¬ 
jury liability on the comprehensive pol¬ 
icy form. The policy w r ill be endorsed to 
include coverage for malpractice, con- 
tractural liability, aircraft and water 
craft operations by elimination of any 
exclusions of such coverage contained in 
the policy. 

§ 806.502-3 Automobile public lia¬ 
bility and property damage insurance. 
This insurance will be required with lim¬ 
its of $50/100,000 for bodily injury lia¬ 
bility and $5,000 for property damage 
liability on the comprehensive policy 
form covering all owned, non-owned and 
hired automobiles which will be used in 
connection with the work to be done un¬ 
der a cost-pius-fixed-fee contract and 
which are not used exclusively on the 
premises at which the work under such 
contract is performed. 

§ 806.502-4 Self-insurance. Self-in¬ 
surance by cost or cost-plus-fixed-fee 
contractors, in lieu of the requirements 
outlined in §§ 806.502-1 to 806.502-3, 
inclusive, will not be approved except in 
unusual circumstances. Generally self- 
insurance will be permitted only wiiere 
the contract operations are commingled 
with other self-insured operations, or 
where the contractor has suitable facil¬ 
ities for the administration of a self-in¬ 
surance program and has successfully 
operated such a program. Where the 
chief of the procuring service is of the 
opinion that self-insurance is appropri¬ 
ate. the self-insurance program of the 
contractor should be examined in detail 
before approval, paying particular at¬ 
tention to the following: 1 

(a) If the self-insurance program pro¬ 
vides for reimbursement on an average 
rate basis rather than on the basis of 
losses incurred, the contractor should be 
advised that the propriety of the average 
rate will be reviewed in the light of all 
rating plans available from the insur¬ 
ance industry. 

(b) That the contractor’s costs for ex¬ 
cess insurance in connection with such 
self-insurance program are not exces¬ 
sive. 

In no event should a self-insurance 
program be approved where the contrac¬ 
tor has purchased insurance coverage re¬ 


imbursing for all or practically all of the 
contractor’s self-insured liability. 

§ 806.502-5 Insurance requirements 
for lump sum subcontractors, (a) Lump 
sum subcontractors will provide the con¬ 
tractor and the contracting officer with a 
certificate of insurance evidencing the 
fact that workmen’s compensation, pub¬ 
lic liability and automobile liability and 
property damage insurance are carried 
with an acceptable insurance carrier 
covering operations in connection with 
the project, and that germination or 
alteration of the coverages enumerated 
on the certificate of insurance will not 
be made without ten days* prior notice of 
such termination or alteration to the 
contractor and to the chief of the pro¬ 
curing service concerned. Limits of in¬ 
surance should be at least equal to those 
required of the prime contractor. Where 
authenticated evidence of authority to 
self-insure workmen’s compensation and 
ability to respond in damages can be 
shown to the satisfaction of the chiefs 
of the procuring services, the above re¬ 
quirements may be w f aived. 

(b> For the purposes of paragraph 
(a) of this section the term “subcon¬ 
tractor" is defined as any individual, 
partnership, association, corporation, 
estate, trust or other business enterprise 
or legal entity which has* undertaken, 
pursuant to a purchase order or by 
agreement with the prime contractor, to 
perform on the prime contractor's 
premises all or any part of the work or 
to make or furnish on such premises any 
article (other than raw materials or 
standard or commercial articles) re¬ 
quired for the performance of the prime 
contract. By the term "prime contrac¬ 
tor’s premises" is meant the premises, 
under the control of the prime contrac¬ 
tor, at which the work under the prime 
contract is to be performed. 

§ 806.503 Miscellaneous insurance. 
The chiefs of the procuring services may 
consider that other forms of insurance 
are necessary in special instances. When 
operations under a cost-plus-fixed-fee 
contract are segregated from the con¬ 
tractor’s other operations, the circum¬ 
stances under which these forms of in¬ 
surance may be authorized are described 
in §§ 806.503-1 through 806.503-7. When 
the operations under a cost-plus-fixed- 
fee contract are commingled with the 
contractor's other operations the chief of 
the procuring service concerned may au¬ 
thorize these forms of insurance to be 
carried. 

§ 806.503-1 Payroll robbery, hold-up, 
and safe burglary insurance. This form 
of insurance will be approved only in 
those cases w r here substantial sums of 
money are in the care, custody, and con¬ 
trol of the contractor in isolated areas 
where normal protection, which would 
be available in a stabilized situation, is 
lacking, or where a commingling of 
property and operations or circum¬ 
stances of ownership make the carrying 
of insurance reasonably necessary for 
the protection of the several interests 
concerned. 

§ 806.503-2 General liability insure 
ance for damage to property of others . 
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This form of insurance will be approved 
only in those cases where the operations 
conducted are of such a nature that an 
accident might reasonably involve ex¬ 
tensive destruction of property belong¬ 
ing to others, and it is considered desir¬ 
able to obtain the experienced claims 
and investigating services of a reliable 
insurance carrier. When such insur¬ 
ance is authorized there will be provided 
a limit of $50,000 per accident and an 
aggregate limit of $100,000 for each year 
of the policy period. It is anticipated 
that this form of coverage will be nec¬ 
essary only for contractors engaged in 
the manufacture or handling of high ex¬ 
plosives and in certain cases of aircraft 
operations. However, where commin¬ 
gling of operations permits the Govern¬ 
ment’s protection under insurance car¬ 
ried by the contractor in the course of 
commercial operations at a nominal cost, 
the participation in such insurance will 
be deemed in the best interests of the 
Government. 

§ 806.503-3 Products liability insur¬ 
ance . This form of insurance may be 
authorized in instances where a contrac¬ 
tor under authority of its contract op¬ 
erates a commissary or other similar 
facility for dispensing food. Such in¬ 
surance, when authorized, will be by en¬ 
dorsement to the General Liability Pol¬ 
icy and will provide a limit of $50,000 
per person in any one accident: and, 
subject to that limit for each person, 
$100,000 for injuries sustained by two or 
more persons in any one accident; and 
subject to the foregoing limits, an ag¬ 
gregate limit of $100,000 for all acci¬ 
dents during each year of the policy 
period. 

§ 806.503-4 Contractual liability in¬ 
surance . This form of insurance is pro¬ 
vided in the Comprehensive General Li¬ 
ability Policy where a contractor or sub¬ 
contractor has assumed liability under: 

(a) A lease of premises. 

(b) An easement agreement. 

(c) An agreement required by munic¬ 
ipal ordinance. 

(d) A sidetrack agreement, or 

(e) An elevator or escalator mainte¬ 
nance agreement. 

The chief of the procuring service con¬ 
cerned may approve the purchase of 
insurance for other assumed liability 
where the assumption of the liability 
by the contractor or subcontractor has 
been authorized and the chief of the 
procuring service determines that the 
purchase of such insurance is necessary. 

§ 806.503-5 Boiler and machinery in¬ 
surance. (a) This form of insurance will 
not be authorized. It may be desirable 
to arrange for Boiler Inspection Service. 

(b) Boiler inspection service . When a 
cost-plus-fixed-fee contractor is per¬ 
forming his contract in a plant contain¬ 
ing a number of boilers or other pressure 
vessels, it is generally desirable that such 
boilers or other pressure vessels receive 
periodic inspection. This is in the inter¬ 
est of continuous and safe operation. Ac¬ 
cordingly, the chief of the procuring 
service may authorize the use of the Boil¬ 
er Inspection Service contract by such a 
contractor. When practicable the boiler 
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inspection service of the insurance com¬ 
pany carrying the workmen’s compensa¬ 
tion insurance of the contractor will be 
used provided that such carrier has a 
fully qualified and experienced boiler in¬ 
spection department. Otherwise, some 
other qualified insurance carrier will be 
selected. 

The following is the approved form of 
boiler inspection contract: 

The_of_(hereinafter 

called the Company) hereby agrees with 

- a contractor with the United 

States (hereinafter called the Contractor) to 
inspect boilers and pressure vessels owned, or 
operated, or under the control of the Con¬ 
tractor and contained in a plant owned, or 
operated, or controlled by said Contractor In 
its capacity as contractor with the United 

States, as aforesaid, under Contract No._ 

with the United States. 

The location of such plant and the loca¬ 
tion of the Company’s Inspection Headquar¬ 
ters designated for the particular plant at 
which said pressure vessels and boilers are to 
be inspected are as follows: 

Name and location of plant 

Name _ 

Location _ 

Mailing address__ 

Telephone number_ 

Company's inspection headquarters 

Person__ 

Office _____ _ __ 

Mailing address_ 

Telephone number_ 

This agreement is subject to the following 
stipulations and conditions: 

(1) Such inspections shall be made by duly 
qualified Inspectors regularly employed by 
the Company,* employing methods at least 
equal to the requirements of the American 
Society of Mechanical Engineers’ Code. 

(2) The Contractor at its own expense 
shall make necessary preparations and ar¬ 
rangements for the making of such inspec¬ 
tions. The Contractor shall send a written 
request therefor, at least ten days in ad¬ 
vance, to the Company's Inspection Head¬ 
quarters designated herein for the plant 
containing the object to be inspected, speci¬ 
fying the kind of inspection desired in each 
Instance, and specifying the time when said 
inspection is to be made and describing the 
object to be inspected. • 

(3) Following each inspection the Com¬ 

pany will mail a copy of a report of such in¬ 
spection to the Contractor and_copies 

thereof to the Contracting Officer of the 
United States at the address of the plant at 
which the inspection was made, which report 
shall set forth the conditions found as a re¬ 
sult of the inspections. 

(4) Fees for such inspection service shall 
be as follows: The Company shall bill the 
Contractor on the first day of the month fol¬ 
lowing the month in which the report of 
such inspection was rendered and such fees 
shall be payable on the tenth day of the 
month following*the mopth in which the bill 
was submitted. 

(a) $10.00 for each internal inspection of 
a water tube boiler having rated heating sur¬ 
face of over 10,000 sq. ft.: 

(b) $5.00 for each internal inspection of 
a water tube boiler having a rated heating 
surface of not more than 10,000 sq. ft.; 

(cf $3.00 for each internal inspection of 
any other boiler or pressure vessel; 

(d) $2.00 for each external inspection of 
any boiler or pressure vessel; 

(e) $1.00 in District No. 1; $2.00 in Dis¬ 
trict No. 2; $3.00 in District No. 3 for each 
visit made by the Company's Inspector to a 
plant at the Contractor’s request whether 
or not an Inspection is made, which ’'visit'’ 
fees shall be in addition to the fees specified 


in sections (a), (b), (c), and (d) of this 
paragraph. 

(f) The "visit” shall mean a call at any 
one plant, by any one Inspector, in any one 
day; if one Inspector calls at one plant more 
than once in any one day, such calls will be 
considered as only one "visit." 

(g) A "day” shall mean each period of 
twenty-four hours commencing at the time 
the Inspector arrives at the plant. 

(h) "External Inspection" shall mean an 
examination of a boiler or pressure vessel in 
operation and under pressure. 

(i) "Internal Inspection" shall mean a 
complete internal and external examination 
of a boiler or pressure vessel when not in 
operation or under pressure. 

(5) . The Company shall not be liable di¬ 
rectly or Indirectly for any loss or injury to 
property or persons resulting from any acci¬ 
dent to, or defect in, any object; nor shall 
the Company be liable directly or indirectly 
for loss or damage of any kind arising from 
an Inspection or a report thereof, or from 
the omission of an inspection or of a re¬ 
port whether or not such inspection or re¬ 
port or omission was at the request of the 
Contractor. 

(6) Either party hereto may terminate 
this agreement by mailing written notice 
thereof to the other party at the address set 
out herein, and. at the same time, a copy to 
the contracting officer at the address of the 
plant at which the inspection was made, at 
least thirty days before the effective date of 
such termination. 

In witness whereof, the parties hereto have 
executed this agreement at_on the 



..194_ 

The_ 

By .. 

Attest ... 

(Vice President) 

(Secretary) 

By .. 

Approved: 

(Contractor) 

(Title) 

(Contracting officer's representative) 

5 806.503-6 

Ocean or inland marine 


insurance. These forms of insurance will 
not be required and their purchase will 
be authorized only in those instances 
where the chief of the procuring service 
concerned determines that the procure¬ 
ment of such insurance is desirable or 
necessary for the protection of the con¬ 
tractor or the Government. 

§ 806.503-7 Marine war-risk insur¬ 
ance. This form of insurance will not be 
purchased. 

§ 806.504 Group insurance. (a) 
Group insurance plans and such oilier 
forms of insurance as are provided vol¬ 
untarily to employees in order to fur¬ 
nish benefits in the event of death, dis¬ 
ability, dismemberment, hospitalization 
or surgical or medical care will be sub¬ 
ject to written authorization of the con¬ 
tracting officer. When a new group in¬ 
surance policy is being issued or when 
an existing schedule of benefits is being 
increased, such policy or schedule of 
benefits will be subject to review by the 
chief of the procuring service concerned. 

(b) As of each renewal date, the in¬ 
sured will be required to submit through 
the contracting officer for review by the 
chief of the procuring service concerned, 
the following information: 

(1) The amount of premiums charged 
on each form of coverage during the 
period under consideration; 
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(2) The amount of employee con¬ 
tributions and the amount of employer 

contributions; 

(3) The amount of claims paid; 

(4) The amount of advance rate 
credits or experience refunds granted; 

(5) Details as to the leading factors 
used in determining the premium rates. 

§ 806.505 Employee retirement and 
profit-sharing plans. Employee retire¬ 
ment and profit-sharing plans will be 
submitted through the contracting of¬ 
ficer to the chief of the procuring service 
concerned, for appropriate review. 

§ 806.506 Insurance in connection 
with cost or cost-plus-fixed-fee contracts 
outside the continental United States. 
The provisions of the Department Insur¬ 
ance Rating Plan may not be applicable 
to all such contracts for work outside 
the continental United States. Under 
each such contract the chief of the pro¬ 
curing service concerned will determine 
the appropriate insurance program. In 
arriving at this determination consid¬ 
eration will be given, among other fac¬ 
tors. to the following: 

(a) Nationality of the employees con¬ 
cerned and the applicability of Public 
Law 784, 77th Congress, as amended, or 
the propriety of waiving the provisions of 
that law. 

(b) Laws and customs of the country 
or countries concerned. 

(c) Treaties involved. 

(d) Insurance facilities available. 

(e) Medical and hospital facilities 
available. 

SUBPAFT F—PURCHASE OF INSURANCE BY 

COST OR COST-PLUS-FIXED-FEE CONTRAC¬ 
TORS 

§ 806.600 Acceptability of insurance 

carrier. 

§ 806.600-1 Maximum standards. The 
contractor will designate its own insur¬ 
ance carrier on all projects. The insur¬ 
ance carrier selected must meet the fol¬ 
lowing minimum standards of accepta¬ 
bility: 

(a) The carrier must have an unobli¬ 
gated minimum surplus of $350,000. 

(b) In the case of a contract of casu¬ 
alty insurance, other than Workmen’s 
Compensation insurance, the financial 
condition of the insurance carrier must 
be such that the policy will not expose it 
in a single accident or occurrence to a 
loss (1) in the case of a fixed-premium 
carrier of more than 10% of its total cap¬ 
ital stock and surplus, or (2) in the case 
of a dividend paying carrier of more 
than 10% of its net assets. 

(c) In the case of workmen’s compen¬ 
sation insurance, the insurance carrier 
shall have (1) in the case of fixed-pre¬ 
mium carrier, a total capital and surplus 
of at least a million dollars, or (2) in 
the case of a dividend paying carrier, at 
least a million dollars of net assets. 

§806.600-2 Information to be fur¬ 
nished . The chief of the procuring serv¬ 
ice concerned will pass upon the accept¬ 
ability of the insurance carrier selected 
by the contractor. The chief of the pro¬ 
curing service will obtain from the con¬ 
tractor the following information which 
will be used by him in conjunction with 
the standards set forth in § 806.600-1 


in determining the acceptability of the 
carrier: 

(a) The name of the insurance car¬ 
rier; 

(b) The jurisdiction in which the in¬ 
surance carrier is organized; 

(c) Whether the insurance carrier is 
qualified to write the required insurance 
in the jurisdiction in which the project is 
located; 

(d) A statement executed by an au¬ 
thorized official of the Insurance carrier 
that the insurance carrier meets the 
standards of acceptability set forth in 
§ 806.600-1; 

(e) The engineering, claims and med¬ 
ical facilities, if required, which will be 
provided at the project by the insurer; 
and 

(f) The latest financial statement of 
the insurance carrier. 

§ 806.601 Methods of purchase of 
casualty insurance. Casualty insurance 
required or authorized under any section 
of this subpart will be purchased in the 
manner specified in §§ 806.601-1 to 
806.601-5. 

§ 806.601-1 Minimum less than $300. 
Where the premiums involved are esti¬ 
mated to amount to $300 or less the con¬ 
tractor will select the insurance carrier 
and procure the necessary insurance. 

§ 806.601-2 Premium more than $300. 
Where the premiums involved are esti¬ 
mated to exceed $300, insurance will be 
purchased within the limits specified in 
§§ 806.502-1 to 806.502-4. 

§ 806.601-3 Requirements. In the 
case of projects located within the con¬ 
tinental United States or the District of 
Columbia, the contractor will select the 
insurance carrier, which will conform to 
the provisions of § 806.600-1. The con¬ 
tractor will purchase workmen’s compen¬ 
sation insurance in accordance with its 
normal purchase plan. If the insurance 
is written with a participating carrier, 
provision will be made whereby the De¬ 
partment will benefit by the divided pro¬ 
visions of the insurance policy. If the 
insurance is written under a retrospective 
rating plan where final premium earned 
in accordance with the settlement provi¬ 
sions of the policy has not been deter¬ 
mined at the time of contract settlement, 
the contracting officer will make provi- 
v sion in such contract settlement for re¬ 
turn of the proper proportion of any 
return premium to the Government, and 
for assumption by Government of the 
proper proportion of any additional pre¬ 
mium developed under the retrospective 
rating plan. 

§ 806.601-4 Approval required. All 
plans, policies and rates for insurance 
coverages will be subject to approval by 
the chief of the procuring service con¬ 
cerned. 

SUBPART G—DEPARTMENT INSURANCE RATING 
PLAN 

§ 806.700 Plan in general. The De¬ 
partment Insurance Rating Plan is a 
comprehensive retrospective rating for¬ 
mula for the determination of premium 
specially adapted to fit the needs of the 
Department. The plan was approved for 
use by the Department on May 3, 1941 


and is still available for use on projects 
located outside the continental United 
States and the District of Columbia. It 
may be extended to include the coverages 
outlined in §§ 806.503-1 to 806.503-5. 
In applying the Plan to projects outside 
the continental United States, the chief 
of the procuring service concerned will 
be governed by the provisions of § 806.- 
506. 

§ 806.701 Duration of coverage. The 
insurance will be continuous and con¬ 
current until completion of the project 
or operation except that if the project or 
operation is of indefinite duration, the 
insurance to be written under the Plan 
shall be for an initial period of twenty- 
four (24) months. In such event. If the 
project or operation continues for a 
longer period than twenty-four months, 
the policies of insurance will be renewed 
at the expiration of the first twenty-four 
months by attachment of the following 
endorsement to the workmen’s compen¬ 
sation, comprehensive general liability 
and comprehensive automobile policies, 
respectively: 

EXTENSION OP POLICY PERIOD ENDORSEMENT 

Amending Policy Numbered_- 

It Is agreed that Item 2 of the Declara¬ 
tions Is amended to read: 

Policy Period: Prom_to- 

19_12:01 A. M., standard time, at the 

address stated in Item 1, but if the opera¬ 
tions In connection with the project insured 
have not been completed by the date stated 
above as the end of the policy period such 
date Is amended, as of such time, to be a 
date two years beyond said date and suc¬ 
cessive similar amendments are likewise 
made, severally effective as of the last pre¬ 
vious date fixed for the end of the policy 
period, until a date is so fixed for the end 
of the policy period which is beyond the 
time the said operations have been com¬ 
pleted. 

§ 806.702 Endorsements to be at¬ 
tached to policy. The insurance car¬ 
rier selected will be required to attach 
the following endorsement forms to the 
policies issued by it. 

§ 806.702-1 Department of the Army 
Insurance Rating Plan endorsement . 

Amending Policy Numbered_ 

1. It is agreed that the premiums for the 
policies numbered:_ 


issued by the Company affording insurance 
in connection with the Department of the 
Army Cost-Plus-Fixed-Fee Contract No. 

-- to-- 

(Name of contractor) 


and all subcontractors performing opera¬ 
tions on a Cost-Plus-Fixed-Fee basis in con¬ 
nection with a project at_ 

shall be a fixed charge plus modified losses 
plus all actual allocated claim expense, aU 
multiplied by tbe tax multiplier, subject to 
a maximum premium equal to the amount 
obtained by the application of the tax mul¬ 
tiplier to 90% of the standard premium. 

a. The premium computed in accordance 
with the provisions of the policies, other 
than this endorsement, shall be known as 
the “standard premium” and shall be com¬ 
puted In accordance with manual rules and 
rates which have been approved by the Sec¬ 
retary. 

b. “Losses Incurred” as used in this en¬ 
dorsement shall mean the sum of all losses 
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(indemnity and medical) actually paid plus 
reserves for unpaid losses as determined by 
the Company and approved by the Secretary. 

c. “Modified losses" as used In this en¬ 
dorsement shall mean the losses Incurred 
converted by the application of the factor 
1 . 12 . 

d. “Allocated claim expense" as used in 
this endorsement shall mean actual pay¬ 
ments and reserves for legal expenses, ex¬ 
cluding the cost of investigation and adjust¬ 
ment of claims by salaried employees and fee 
adjusters, but Including attorney's fees, 
court costs. Interest, expense for expert tes¬ 
timony, examination, X-ray, autopsy or med¬ 
ical expenses of any kind not Incurred for 
the benefit of the Injured or any other ex¬ 
penses Incurred under the policy other than 
payment of indemnity or medical treatment, 
provided that only those items of expense 
whicfr-can be directly allocated to a specific 
claim Involving litigation or possible litiga¬ 
tion when necessary to determine the Com¬ 
pany’s liability shall be included. 

e. “Fixed charge’ 1 sb used In this endorse¬ 
ment shall mean the amount provided for 
fixed expenses and for losses in excess of 
the maximum. The fixed charge shall be 
determined by applying the appropriate per¬ 
centage as set forth in Table I, to the sum 
of 90% of the standard premium for Work¬ 
men's Compensation and Employers’ Liabil¬ 
ity and 100% of the standard premium for 
Automobile Bodily Injury Liability and Prop¬ 
erty Damage Liability coverages and all other 
bodily injury liability and property damage 
liability coverage combined. 


/. 

Table I. Table of 

(1) Standard Pre¬ 
mium to be used in 
determining appli¬ 
cable fixed charge 
percentage (90% of 
Standard Premium 
for Workmen’s 
Compensation and 
Employers’ Lia¬ 
bility ar.d 100% of 
Standard Premium 
for all bodily in¬ 
jury liability and 
property damage 
liability coverages) 
$5,000 or less 
$10,000 or less 
$25,000 
$50,000. 

$ 100 , 000 . 

$150,000 
$200,000 
$250,000 
$300,000 
$350,000 

$400,000 to $700,000. 
$700,000 and over— 


Fixed Charges 

(2) Fixed charge (ex¬ 
pressed as a per¬ 
centage of Stand¬ 
ard Premium 
stated in column 
1 ) 


37 

29 

24 

18.4 

12.5 

11.5 

10.5 
9.7 
9 

7.5 

6.5 
6.3 


If the standard premium lies between any 
two of the figures in the standard premium 
column, the Fixed Charge shall be Inter¬ 
polated. 

g. “Tax Multiplier" as used in this en¬ 
dorsement shall mean the factor as set forth 
in Table II, to be applied to the fixed charge, 
to the modified losses and to the allocated 
claim expense in order to increase those 
amounts sufficiently to provide for those 
taxes which are levied as a percentage of 
premium and for assessments for industrial 
commission, rating boards and bureaus. 

2. The propeT tax multiplier will be ob¬ 
tained by using the following formula: 


Tax Multiplier-* 

1 

1.6Z—(the tax loading plus 0.8%) 

The tax multiplier obtained by use of the 
formula will not be used in the premium 
computation until approved by the Insured 
and the Secretary, 


3. The deposit premium shall be 15% of 
the estimated annual standard premium. 

4. The Company shall be paid 50% of the 
earned standard premium on policies written 
on a payroll basis determined monthly by 
audit of the expended payrolls and 50% 
of the earned standard premium on all other 
policies determined monthly on the basis of 
the actual monthly exposures. 

5. The Company shall furnish to the in¬ 
sured and to the Department a quarterly 
itemized statement of incurred losses. 

6. Within 60 days after the date two years 
from the effective date of the policies the 
company shall compute the aggregate 
amount of modified losses plus all allocated 
claim expenses times the tax multiplier, the 
aggregate fixed charge times the tax multi¬ 
plier and the aggregate earned standard 
premium (all based upon the insurance in 
effect for the two-year period), and a pre¬ 
liminary settlement of premium shall be 
made. 

Subsequent cumulative settlements of 
premium shall be made within 60 days after 
the anniversary, as of each annual anni¬ 
versary of the date two years from the ef¬ 
fective date of the policies (each based upon 
modified losses, allocated claim expenses, tax 
multipliers, the aggregate fixed charge and 
the aggregate earned standard premium for 
the entire period of insurance up to the last 
anniversary), so long as the policies remain 
in effect. 

Within 60 days after termination of the 
policies the company shall compute the ag¬ 
gregate amount of modified losses plus all 
allocated claim expenses times the tax mul¬ 
tiplier, the aggregate fixed charge times the 
tax multiplier and the aggregate earned 
standard premium (all based upon the entire 
period of insurance), and a cumulative pre¬ 
liminary settlement of premium shall be 
made. 

7. Within eight months after termination 
of the policies, based upon a determination 
of loss reserves made not earlier than six 
months after such termination, the final set¬ 
tlement of premium computed in accordance 
with the provisions of this endorsement shall 
be made. If the losses so determined are not 
approved by the Secretary and agreement 
cannot be reached as to any modification 
thereof, the final settlement shall be deferred 
for a further period of six months or such 
further period up to twenty-four months as 
may be necessary to produce an approved 
determination of such loss reserves. In the 
event an approved determination of loss re¬ 
serves cannot be reached by this method, the 
matter shall be referred for arbitration to a 
committee of three, one member of which 
shall be selected by the Secretary, one by 
the Company, and the third by those two 
members, and the decision of this committee 
shall be final upon approval by the Secretary. 

8. If the policies are canceled, the earned 
standard premium shall be determined on 
a pro rata basis, but If such cancelation is 
effected by the insured—except for cancel¬ 
ation on termination of the project—the 
maximum premium shall be 90% of the 
standard premium for the original policy 
period, obtained by extending the earned 
standard premium on a pro rata basis, all in¬ 
creased by the provision for taxes. 

ATTACHMENT 

The Company may use its usual attach¬ 
ment clause. 

Note: The method set forth below is to 
be followed in stating the Name of Em¬ 
ployer in Item 1 of the Declarations: 

Name of Employer__ 

C. P. F. F. contractor with U. S. A., and 

others, as described in endorsement__ 

(Insert “attached" or number) 


§ 806.702-2 General endorsement for 
general liability policy . 

Amending Policy Numbered- 

It is agreed that: 

1. NAME OF INSURED 

The name and address of the Insured are: 


(Name and address of contractor) 
prime cost-plus-fixed-fee contractor under 

Government Contract No.-with 

the United States of America and- 


(Name and addresses of subcontractors) 
cost-plus-fixed-fee subcontractors and all 
cost-plus-fixed-fee subcontractors under such 
contract. 

The prime contractor agrees to notify the 
Company as soon as practicable of the names 
of all cost-plus-fixed-fee subcontractors 
under such contract not named herein. 
Failure so to notify the Company shall not 
Invalidate the Insurance. 

Any notice relating to this insurance 
mailed or delivered by the Company to the 
prime contractor and to the subcontractors 
named in the policy shall be deemed notice 
to all subcontractors not named in the 
policy. 

2. OPERATIONS COVERED 

Such insurance as is afforded by the policy 
applies to all operations in connection with 
the contract designated in paragraph 1 of 
this endorsement and all subcontracts 
thereunder and does not apply to any other 
operations of the insured. 

3. WAIVER OF SU3ROGATTON AGAINST THE 

UNITED STATES 

The Company waives any right of subro¬ 
gation against the United States of America 
which might arise by reason of any payment 
under the policy. 

4. RATE ADJUSTMENT 

The rules and rates upon which the stand¬ 
ard .premium for the policy is based are sub¬ 
ject to change at the end of each year of the 
policy to accord with rules and rates then 
in use by the Company, subject to the 
approval of the Secretary. 

5. CANCELATION 

The cancelation condition of the policy is 
amended as follows: 

a. The reference therein to a specified 
number of days is changed to thirty days. 

b. This policy may be canceled by the 
named insured by mailing written notice to 
the Company stating when not less than 
thirty days thereafter such cancelation shall 
be effective. 

c. Cancelation by the Company shall not 

be effective unless a copy of the notice of 
cancelation is mailed to_ 


(Insert name or names and addresses of Con¬ 
tracting Officers of the procuring service 
involved) 

on the same day that notice of cancellation is 
mailed or delivered to the named insured. 

d. In the event of cancelation by the 
named insured the Company will as soon as 
practicable mail notice thereof to the officer 
or officers named in the preceding paragraph. 

6. AGGREGATE LIMITS 

As respects Insurance afforded under the 
policy for which an aggregate limit of 11a- 
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billty Is set forth therein such limit of lia¬ 
bility shall apply to each year of the policy 

period. 

7. INTERPRETATION OP CROSS LIABILITY 

As respects claims against any Insured 
under this policy other insureds or the em¬ 
ployees of other insureds shall be deemed to 
be members of the public. 

8. EXCLUSION OP PRODUCTS LIABILITY 

The policy does not apply. 

a. To the handling or use of, the existence 
of any condition in or a warranty of goods or 
products manufactured, sold, handled or dis¬ 
tributed by the named insured, other than 
equipment rented to or located for use of 
others but not sold, if the accident occurs 
after the Insured has relinquished possession 
thereof to others and away from premises 
owned, rented or controlled by the insured or 
on premises for which the classification Is 
stated in the declarations as subject to this 
exclusion; 

b. To operations, other than pick-up and 
delivery and the existence of tools, unin¬ 
stalled equipment and abandoned or unused 
materials, if the accident occurs after such 
operations have been completed or aban¬ 
doned at the place of occurrence thereof and 
away from premises owned, rented or con¬ 
trolled by the insured. 

9. MALPRACTICE 

It is agreed that malpractice, error or mis¬ 
take in rendering of medical, surgical, nurs¬ 
ing, or hospital services or treatment or the 
omission thereof shall be deemed an acci¬ 
dent. and that all malpractice, error or mis¬ 
take in the rendering or omission of such 
services or treatment to any one person shall 
be deemed one accident. 

10. DEFINITION or “COST** 

When used as a premium basis the word 
"cost" shall mean the total cost of all opera¬ 
tions performed for the named insured dur¬ 
ing the policy period by Independent con¬ 
tractors not on a cost-plus-fixed-fee basis, 
including materials used or delivered for use, 
except maintenance or ordinary alterations 
and repairs on premises owned or rented by 
the named insured; any other pro vis ion of 
the policy relating to the meaning of the 
word "cost" when used as a premium is 
eliminated. 

11. PREMIUM ADJU S T MEN T 

The premium for this policy is to be com¬ 
puted In accordance with the provisions of 
the Department Insurance Rating Plan En¬ 
dorsement forming a part of Policy No._ 

(Insert number of Workmen’s Compensation 
Policy) 


ATTACHMENT 

The Company may use its usual attach¬ 
ment clause. 

Note. —The method set forth below is to 
be followed in stating the Name of Insured 
In Item 1 of the Declarations: 

Name of Insured:_ 

C. P. p. p. contractor with U. S. A., and 
others, as described in endorsement_ 


(Insert “attached" or number) 


§ 800.702-3 General endorsement for 
automobile liability policy. 

Amending Policy Numbered_ — 

It Is agreed that; 

NAME OF INSURES 


The name and address of the Insured are: 



(Name and address of Contractor) 


prime cost-plus-fixed-fee contractor under 
Government Contract No__ 

with the United States of America and- 


(Names and addresses of subcontractors) 

cost-plus-fixed-fee subcontractors and all 
other cost-plus-fixed-fee subcontractors un¬ 
der such contract. 

The prime contractor agrees to notify the 
Company as soon as practicable of the names 
of all cost-plus-fixed-fee subcontractors un¬ 
der such contract not named herein. 

Failure so to notify the Company shall not 
Invalidate insurance but the insurance com¬ 
pany shall be entitled to all premiums due 
on account of the operations of such sub¬ 
contractor. 

Any notice relating to this insurance 
mailed or delivered by the Company to the 
prime contractor and to the subcontractors 
named in the policy shall be deemed notice 
to all subcontractors not named In the pol¬ 
icy. 

2. AUTOMOBILES COVERED 

Such Insurance as Is afforded by the policy 
with respect to all automobiles owned or 
hired by the named Insured if maintained 
for use principally in connection with the 
contract designated In paragraph 1 of this 
endorsement or any subcontract thereunder 
and applies with respect to all other auto¬ 
mobiles only while used in connection with 
such contracts. Such insurance does not 
apply, however, to automobiles used ex¬ 
clusively on the premises and the ways im¬ 
mediately adjoining at which the work under 
such contracts Is performed. 

Automobiles owned by the named insured 
shall for the purposes of this insurance in¬ 
clude automobiles owned in full or in part 
by the named insured or purchased or hired 
under bailment lease or owned by the United 
States of America and furnished to the named 
Insured for Ms use. 

Any exclusion with respect to use of an 
owned or hired automobile as a taxicab, 
public bus. public or livery conveyance or in 
the business of trucking for others, or beyond 
the limitations of restricted use endorse¬ 
ment is waived. 

Any provision of the policy relating to fleet 
discounts is eliminated. 

The premium for non-ownership coverage 
shall be determined by the application of 
the rates per $1,000 of remuneration for 
bodily injury liability and for property dam¬ 
age liability stated in the Declarations. The 
term "remuneration" as used herein shall in¬ 
clude the remuneration earned by all em¬ 
ployees of the named Insured while engaged 
in operations In connection with such con¬ 
tracts. Any other provision of the policy re¬ 
lating to premium tor such coverage is elimi¬ 
nated. 

3. WAIVER OF SUBROGATION AGAINST THE 

UNITED STATES 

The Company waives any right of subro¬ 
gation against the United States of Amer¬ 
ica which might arise by reason of any pay¬ 
ment under the policy. 

4. RATE ADJUSTMENT 

The rules and rates upon which the stand¬ 
ard premium for the policy Is based and sub¬ 
ject to change at the end of each year of 
the policy to accord with rules and rates 
than in use by the Company, subject to the 
approval of the Secretary. 

5. CANCELATION 

The cancelation condition of the policy is 
amended as follows: 

a. The reference therein to a specified 
number of days is changed to thirty days. 

b. This policy may be canceled by the 
named Insured by mailing written notice to 
the Company stating when not less than 
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thirty days thereafter such cancelation shall 

be effective. 

c. Cancelation by the Company shall not 
be effective unless a copy of the notice of 
cancelation is mailed to- 


(Insert name or names and addresses of 
Contracting Officers of the Procuring Serv¬ 
ice involved) 

on the same day that notice of cancelation 
is mailed or delivered to the named insured. 

d. In the event of cancelation by the 
named insured the company will as soon as 
practicable mall notice thereof to the offi¬ 
cer or officers named in the preceding para¬ 
graph. 

6. INTERPRETATION OF CROSS LIABILITY 

As respects claims against any insured 
under this policy other insureds or the em¬ 
ployees of other insureds shall be deemed to 
be members of the public. 

7. PREMIUM ADJUSTMENT 

The premium for this policy is to be 
computed In accordance with the provisions 
of the Department Insurance Rating Plan 
Endorsement forming a part of Policy No. 


(Insert number of Workmen's Compensation 
Policy) 

ATTACHMENT 

The Company may use its usual attach¬ 
ment clause. 

Note. —The method set forth below is to 
be followed in stating the Name of Insured 
in Item 1 of the Declarations: 

Name of Insured:_ 

C. P. F. P. contractor with U. S. A., and 
others, as described in endorsement_ 


(Insert "attached" or number) 

§ 806.702-4 General endorsement for 
xoorkmen's compensation and employers 0 
liability policy. 

Amending Policy Numbered__ 

It is agreed that: 

1. NAME OF EMPLOYER 

The name and address of this Employer 
are: - 


(Name and address of contractor) 

prime cost-plus-fixed-fee contractor under 

Government Contract No_with the 

United States of America and_- 


(Name and addresses of subcomtractors) 

cost-plus-fixed-fee subcontractors and all 
other cost-plus-fixed-fee subcontractors 
under such contract. 

The prime contractor agrees to notify the 
Company as soon as practicable of the names 
of all cost-plus-fixed-fee^ subcontractors 
under such contract not named herein. 

Failure so to notify the Company shall not 
Invalidate the insurance but the insurance 
company shall be entitled to all premiums 
due on account of the operations of such 
subcontractor. 

Any notice relating to this insurance 
mailed or delivered by the Company to the 
prime contractor and to the subcontractors 
named in the policy shall be deemed notice 
to all subcontractors not named in the policy. 

2. OPERATIONS COVERED 

Such insurance as is afforded by the policy 
applies to all operations in connection with 
the contract designated in paragraph 1 of 
this endorsement and all subcontracts 
thereunder and does not apply to any other 
operations of the Employer. 
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3. WAIVES OF SUBROGATION AGAINST THE 

UNITED STATES 

The Company waives any right of subroga¬ 
tion against the United States of America 
which might arise by reason of any payment 
under the policy. 

4. RATE ADJUSTMENT 

The rules and rates upon which the stand¬ 
ard premium for the policy is based are sub¬ 
ject to change at the end of each year of the 
policy to accord with rules and rates then in 
use by the Company, subject to the approval 
of the Secretary. This provision applies in 
addition to any other provision in the policy 
with respect to changes in rules and rates. 

5. CANCELATION 

The cancelation condition of the policy is 
amended as follows: 

a. The reference therein to a specified 
number of days is changed to thirty days. 

b. Cancelation by the Company shall not 

be effective unless a copy of the notice of 
cancelation is mailed to.---- 


(Insert name or names and addresses of 

Contracting Officer of the Procuring Service 

involved) 

on the same day that notice of cancelation 
is mailed or delivered to the Employer. 

c. In the event of cancelation by the Em¬ 
ployer the Company will as soon as practi¬ 
cable mail notice thereof to the officer or 
officers named in the preceding paragraph. 

6. aggregate limits 

As respects insurance afforded under the 
policy for which an aggregate limit of lia¬ 
bility shall apply to each year of the policy 
period. 

7. all states coverage 

In the event the Employer is obligated to 
pay compensation benefits under any Work¬ 
men’s Compensation law of any state or dis¬ 
trict of the United States other than a Work¬ 
men’s Compensation law cited in an endorse¬ 
ment made a part of the policy because of in¬ 
juries sustained by employees while engaged 
in operations for the Employer in connection 
with the contract designated in paragraph 1 
of this endorsement and all subcontracts 
thereunder, the Company agrees to pay. such 
comoensation benefits under the law of any 
such state other than the law of a state which 
does not permit the writing of Workmen’s 
Compensation insurance by private carriers. 

attachment 

The Company may use its usual attach¬ 
ment clause. 

Note: The method set forth below is to be 
followed in stating the Name of Employer in 
Item 1 of the Declarations: «* 

Name of Employer: --- 

C. P. P. F. contractor with U. S. A., and others, 
as described in endorsement-- 


(Insert “attached” or number) 

§ 806.703 Average rates for construc¬ 
tion projects insured under the Depart¬ 
ment Insurance Rating Plan. Because of 
the multiplicity of classifications which 
must be used in connection with con¬ 
struction projects, as well as the unusual 
features involved in the insurance on 
contracts located outside the continental 
United States, average rates will be nego¬ 
tiated on each such contract by the chief 
of the procuring service concerned. No 
brokerage, agency or independent ad¬ 
visor’s fee, commission or other compar¬ 
able payment will be reimbursed to the 
contractor for advice or assistance in the 


procurement of insurance on projects lo¬ 
cated outside the continental United 
States. 

§ 806.704 Reports. There will be for¬ 
warded promptly to the Contract Insur¬ 
ance Branch the following information: 

(a) In connection with insurance 
written under the Department Insurance 
lotting Plan copies of all policies, en¬ 
dorsements and any data pertaining to, 
or bearing upon the review of, losses by 
the Contract Insurance Branch. The 
Contract Insurance Branch will be noti¬ 
fied promptly of the cancelation of any 
policies. 

(b) In connection with any insurance 
where approval of losses by the Secretary 
is required for the determination of 
premium, copies of all policies or agree¬ 
ments, endorsements, and any data per¬ 
taining to, or bearing upon, the review 
of losses by the Contract Insurance 
Branch. The Contract Insurance Branch 
will be notified promptly of the cancela¬ 
tion of any policies or agreements. 

§ 806.705 Assignment to Government 
of premiums due under policies written 
under Department Insurance Rating 
Plan or other retrospective plan of in¬ 
surance upon termination of completion 
of cost or cost-plus-fixed-fee contracts. 
(a) The following form will be used for 
the purpose of assigning to the Govern¬ 
ment the interest of a cost-plus-fixed-fee 
contractor in return premiums, premium 
refunds, etc., on insurance policies writ¬ 
ten under the Department Insurance 
Rating Plan (or other retrospective rat¬ 
ing plan) upon termination or comple¬ 
tion of the contract, when the Govern¬ 
ment has assumed the payment of the 
contractor’s obligations for premiums 
under such policies (See § 806.8CO-3): 

ASSIGNMENT TO GOVERNMENT 

Under Cost-Plus-Fixed-Fee Contract No. 

_ dated _ between the 

United States of America (hereinafter called 

the Government) and- 

(hereinafter called the Contractor). 

The Government having assumed and be¬ 
come liable for the obligation of the con¬ 
tractor for premiums under Policies Ncs. 

__ and_issued by the- 

_ Insurance Company, the 

Contractor does hereby assign, transfer and 
set over to the Government as of the date 
hereof, all of its right, title and interest in 
and to all return premiums, premium re¬ 
funds, dividends and any other moneys due 
or to become due the Contractor in connec¬ 
tion with such policies. 

In witness whereof, The Contractor has 

executed this Assignment this-day of 

.—, 194—. 

CORPORATE SEAL CONTRACTOR 

attest: ---- 

.. By. 

Secretary 

Accepted: 

United States of America 

By. 

Contracting Officer 

(b) Appropriate detailed instructions 
will be given by the chiefs of the procur¬ 
ing services to contracting officers and 
others concerned so that the form is exe¬ 
cuted and forwarded by registered mail, 
return receipt requested, to the home of¬ 
fice of the insurance company involved. 
The letter accompanying the form will 
specify that all checks to cover return 
premiums, etc., are to be made payable 


to the Treasurer of the United States. 
One copy of this executed form will be 
forwarded to the Contract Insurance 
Branch. 

SUE PART H—SETTLEMENT OF CLAIMS 

§ 806.800 Settlement under the De¬ 
partment Insurance Rating Plan. 

§ 806.800-1 Preliminary settlement . 
The Rating Plan provides that within 
sixty days after the expiration of the 
policy (or within sixty days of the ter¬ 
mination of the project) the carrier 
shall compute the aggregate earned 
standard premium and a preliminary 
settlement of the premium shall then be 
made. 

§ 806.800-2 Distribution of copies. 
Insurance carriers will be required to 
submit to the contractor seven properly 
executed copies of the forms of prelim¬ 
inary settlement, together with any re¬ 
fund which may be called for by the set¬ 
tlement form. The contractor will be 
instructed to retain one copy and to sub¬ 
mit the remaining six copies, together 
with the refund, to the contracting of¬ 
ficer. The contracting officer will make 
the following distribution: 

(a) One copy, together with the re¬ 
fund, to the disbursing officer. 

(b) One copy to the General Account¬ 
ing Office. 

(c) Two copies to the chief of the pro¬ 
curing service concerned. 

(d) Two copies to be retained by the 
contracting officer. The chief of the 
procuring service will forward one copy 
to the Contract Insurance Branch. 

§ 806.800-3 Action on termination of 
contract. Generally the contract in 
question will have been terminated by 
the time final settlement is in order 
(eight months after completion of the 
project). Therefore in terminating 
such contracts, the chief of the pro¬ 
curing service concerned will issue ap¬ 
propriate instructions to the effect that 
any remaining credits due in connection 
with the insurance or any outstanding 
obligations of the contractor with re¬ 
spect to the insurance will be assumed by 
the United States Government. 

§ 806.800-4 Final settlements. The 
insurance carriers will be notified to sub¬ 
mit simultaneously (a) to the procur¬ 
ing service concerned the number of 
properly completed copies of final set¬ 
tlement statements required by it and 
(b) directly to the Contract Insurance 
Branch one (1) properly completed copy 
of such settlement statement. The Con¬ 
tract Insurance Branch will take appro¬ 
priate action to reach agreement with 
the insurance carriers concerning ad¬ 
justment of losses and allocated expense 
and will advise the procuring service con¬ 
cerned of the amount of losses and al¬ 
located expenses approved for inclusion 
in gross adjusted premium computa¬ 
tion. If settlement is deferred, the Con¬ 
tract Insurance Branch will so notify 
the procuring service. The procuring 
service concerned will determine the ac¬ 
curacy of the items other than losses 
incurred and allocated expense and up¬ 
on receipt of advice as to approved losses 
and allocated expenses, will take appro¬ 
priate steps to secure all necessary re- 
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vised copies of final settlement state¬ 
ments, releases, and any other pertinent 
papers, and will close the account. 

§ 806.800-5 Action on claims. All ap¬ 
propriate action will be taken by the 
Contract Insurance Branch with respect 
to the valuation and adjustment of losses 
and claims. 

§ 806.801 Claims, losses and claims 
service under the Department Insurance 
Rating Plan. 

§ 806.801-1 Claims, service by insur¬ 
ance carriers . The carrier is required to 
provide sufficient "claims facilities to af¬ 
ford prompt and adequate claims service 
to the contractor. Any complaints con¬ 
cerning the claims service which is 
rendered by a carrier in connection with 
a particular project will be referred for 
necessary action to the Contract Insur¬ 
ance Branch. 

§ 806.801-2 Claims settlements by in¬ 
surance carriers, (a) It is the duty of 
the insurance carriers to make all deci¬ 
sions with respect to the investigation, 
settlement and litigation of claims 
against contractors covered by its poli¬ 
cies of insurance to the extent of its cov¬ 
erage, said policies having been issued 
under the Department Insurance Rating 
Plan. 

(b) Medical benefits in excess of stat¬ 
utory limits. Medical benefits in excess 
of the statutory limits on compensation 
claims may be provided by the insurance 
carrier if in its best judgment, such ex¬ 
tension of benefits will probably reduce 
disability and the ultimate cost of in¬ 
demnity payments provided the carrier 
receives the approval of the Contract In¬ 
surance Branch. 

§ 806.801-3 Insurance medical facili¬ 
ties, first aid and hospital (contract med¬ 
ical.) (a) An agreement has been ef¬ 
fected with insurance carriers concern¬ 
ing the standard form endorsement and 
the maximum percentages to be used in 
the distribution of Project Site Medical 
(Contract Medical) cost between the 
contractor and the Insurance Carrier. 

(b) The agreement provides for Proj¬ 
ect Site Medical Endorsement as follows: 

It is agreed that "losses incurred'' as de¬ 
fined In paragraph 1-b of the insurance Rat¬ 
ing Plan Endorsement, shall include ._% of 
the amount paid as salaries to "medical per¬ 
sonnel" employed at the project site, pro¬ 
vided, however, that such amount is sub¬ 
ject to a maximum of of the Standard 
Premium for Workmen’s Compensation and 
Employers’ Liability coverages. 

"Medical personnel" as used In this en¬ 
dorsement shall Include: doctors, internes, 
nurses, technicians, and, if employed on a 
full time basis to perform services normaUy 
rendered by a nurse, orderlies, and nurses' 
aides. 

(c) The percentage of amount paid as 
salaries “to medical personnel'* (first 
blank in above endorsement) is to be 
fixed by negotiation subject to the fol¬ 
lowing maxima: 

(1) Construction projects—66%% of 
such salaries. 

(2) Manufacturing projects—50% of 
such salaries. 

(3) Explosive risks—33%% of such 

salaries. 
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(d) The maximum percentages of 
Standard Premium for Workmen’s Com¬ 
pensation and Employers' Liability cov¬ 
erages (second blank in above endorse¬ 
ment) are: 

(1) Construction projects—7%% of 
standard premium. 

(2) Manufacturing projects—10% of 
standard premium. 

(3) Explosive risks—5% of standard 
premium. 

(e) The endorsement set forth in par¬ 
agraph (b) of this section is to be used 
when the project is entirely a construc¬ 
tion project, a manufacturing project 
or an explosive risk. If the project 
changes from a “construction project” 
to either a “manufacturing project” or 
an “explosive risk” two endorsements 
will be necessary. The first, effective as 
of the effective date of the policies, will be 
the same as the endorsement described 
in paragraph (b) of this section, except 
that the phrase “applicable to construc¬ 
tion operations” will be added at the end 
of the first paragraph of the endorse¬ 
ment. The second, effective as of the 
date of change of character of the risk, 
will be the same as the endorsement de¬ 
scribed in paragraph (b) of this section, 
except that the percentage of salaries 
will be that applicable to the new opera¬ 
tions, and the phrase “applicable to 
_(insert 'man¬ 
ufacturing* or ‘explosives') Operations” 
will be added at the end of the first par¬ 
agraph of the endorsement. 

(f) If the project is at the same time 
in part a “construction project” and in 
part either a “manufacturing project” 
or an “explosive risk” or any combina¬ 
tion of the above, the endorsement to be 
used effective as of the date and during 
the period the project includes more than 
one operation will be the same as the 
endorsement described in paragraph (b) 
of this section except that: 

(1) The percentage inserted in the 
first bracket will be determined on a 
pro rata basis determined by taking into 
account the existing and probable future 
situation as regards payroll expenditure 
with respect to each type of operation. 

(2) The phrase “the sum of_% of 

the Standard Premium for Workmen's 
Compensation and Employers’ Liability 
coverages applicable to- 

(construction or 

-operations and-% of 

manufacturing) 

the Standard Premium for Workmen’s 
Compensation and Employers* Liability 

coverages applicable to_ 

(manufacturing or 

_operations” replaces the 

explosives) 

phrase “_% of the Standard Premium 

for Workmen’s Compensation and Em¬ 
ployers’ Liability coverages.” When 
mixed operations no longer exist the en¬ 
dorsement will be revised in accordance 
with the procedure hereinbefore out¬ 
lined. 

(g) The percentage of Project Site 
Medical mentioned herein and the per¬ 
centage of Standard Premium are max¬ 
ima and subject to these maxima, the 
distribution of Medical Salaries between 
the carrier and the contractor is sub¬ 
ject to negotiation. If on any project ar¬ 
rangements were hitherto in effect 


7739 

whereby any carrier assumed a smaller 
percentage of the Project Site Medical 
than the maxima provided herein, the 
endorsements should not provide any 
greater percentage of such medical cost 
to be included by the carrier than the 
percentage heretofore agreed upon. 

(h) In arriving at agreed percentages 
of medical salaries, consideration should 
be given to a proper allocation based 
upon industrial accident exposure. 

§ 806.801-4 Claims not covered by in¬ 
surance policy—duty of insurance car¬ 
rier. The insurance carrier will notify 
the contractor promptly of any claim 
reported to it which, in its opinion, is not 
covered by the terms of the insurance 
policy. All such matters will be referred 
immediately for determination to the 
Contract Insurance Branch. 

§ 806.801-5 Relationship of the 
claims representatives of the carriers to 
procuring services. The Insurance car¬ 
rier through its investigation of acci¬ 
dents and the handling of settlements 
frequently obtains and compiles data 
which will be helpful to the representa¬ 
tives of the procuring service on the 
project. The relationship between these 
parties should be one of mutual assist¬ 
ance and cooperation. The claims rep¬ 
resentative of the insurance, carrier is 
required to cooperate with the procuring 
service representative when requested to 
do so and to supply him with such data 
as will be of assistance to the latter In 
carrying out his duties. The procuring 
service concerned will not request the 
claims representative of the insurance 
carrier to fill out forms, copy reports, or 
prepare other clerical data not necessary 
in the performance of his duties in con¬ 
nection with the handling of claims. 

§ 806.801-6 Loss reports —(a) Quar¬ 
terly loss reports. The Insurance carrier 
is required to submit a quarterly loss 
report every three months during the 
term of the policy, except for the three 

(3) months period immediately preced¬ 
ing the policy anniversary date from 
which date preliminary (interim) settle¬ 
ment is due within sixty (60) days. 
After preliminary (interim) settlement 
lias been submitted, no further quarter¬ 
ly loss reports need be furnished. The 
Insurance carrier is required to furnish 
the contractor with five copies of the 
quarterly loss report. The contractor 
should retain two copies and send three 
copies to the Contracting Officer or his 
representative. The Contracting Officer 
will retain one copy unless the chief of 
the procuring service concerned requires 
him to send it to a higher echelon within 
the procuring service, and will forward 
two copies to the chief of the procuring 
service concerned. The chief of the pro¬ 
curing service will retain one copy and 
forward the other to the Contract Insur¬ 
ance Branch. In order that maximum 
use may be made of these reports, they 
will be forwarded promptly through 
channels as set forth above. 

(b) Preliminary settlement. The ap-, 
proved forms will be used by the Insur¬ 
ance carrier in the preparation of pre¬ 
liminary settlements. Distribution of 
these forms when completed will be made 
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as set forth In 5 806.800-2. The chief of 
the procuring service concerned will de¬ 
termine acceptability of a preliminary 
settlement statement and will take the 
necessary action thereon. If in his opin¬ 
ion, before accepting such statement, it 
is advisable to review the losses and al¬ 
located expense, he will refer such pre¬ 
liminary settlement statement to the 
Contract Insurance Branch for the nec¬ 
essary review and approval of such losses 
and allocated expense. 

(c) Final settlement The same form 
shall be used for final settlement as is 
used for preliminary settlement state¬ 
ments. 

(d) No other reports by insurance car¬ 
riers concerning insured losses will be re¬ 
quired unless requested by the Contract 
Insurance Branch. 


§ 806.801-7 Arbitration of losses. If 
final settlement with a carrier is not fea¬ 
sible. by reason of dispute over losses 
claimed by such carrier, the Contract 
Insurance Branch will arrange for arbi¬ 
tration in accordance with the provisions 
of the Department Insurance Rating 
Plan, and will notify the chief of the pro¬ 
curing service concerned of the pendency 
of such arbitration. Upon final settle¬ 
ment of such losses, the chief of the 
procuring service concerned will be noti¬ 
fied. 

§ 806.801-8 Claims under Missouri 
Voluntary Workmen's Compensation En¬ 
dorsement An agreement and release 
will be taken at the time settlement is 
made by the insurance carrier with an 
employee and a receipt and release will 


be taken at the time final payment is 
made. These are necessary and are re¬ 
quired by the Insurance Commissioner of 
Missouri. The insurance carrier will be 
responsible for the execution of the 
forms. 

§ 806.801-9 Fon?is. The forms to be 
used by insurance carriers in submitting 
the data prescribed herein have been 
widely circulated and are therefore not 
reprinted in this subpart. The approved 
form of Assignment to Government is set 
forth in § 806.705. 

§ 806.802 List of Offices of Loss and 
Salvage Organizations^see § 806.500-1). 


Fire Companies Adjustment Bureau, 

Inc--—..FCAB 

Western Adjustment and Inspection 

Company---WAIO 

Underwriters Adjusting Company_UAC 


/ 


City and State 


Organ¬ 

ization 


Office location 


Telephone No. 


City and State 


Alabama: 

Birmingham. 

Dothan-.... 

Huntsville. 

Mobile. 

Montgomery..- 

Arizona: 

Phoenix_.... 

Tucson-- 

Arkansas: 

El Dorado. 

Fort Smith. 

Jonesboro.. 

Little Bock. 

Texarkana.. 

West Memphis. 

California: 

Bakersfield. 

Chico. 

El Centro. 

Fresno... 

Long Beach. 

Los An prole s.. 

Oakland.. 

Rivorsklo.— 

Sacramento.. 

Salinas. 

Pan Bernardino. 

Pan Diego. 

San Francisco. 

San Jose. 

San Luis Obispo.... 

Stockton. 

Vallejo..... 

( olerado: 

Colorado Springs... 

Denver. 

Durango.. 

Grand Junction. 

Fuebb.— 

Trinklad.. 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


213 North 21st St. 

lfiSH North Foster St. 

104 West Clinton St. 

First National Annex, Saint 
Francis St. 

Shepherd Bldg. 


FCAB Luhr? Tower Bldg ... 
FCAB 301 East Congress St.. 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


Marks Bldg. 

Kennedy Bldg.-. 

1Kb West Washington St. 

Hall Bldg.-. 

Texarkana National Bank Bldg. 
229 Broadway--- 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


FCAB 

FCAB 


Professional Bldg... 

Mere head Bldg... 

Bank of America Bldg. 

Brix Bldg. 

Ocean Center Bldg. 

Fidelity Bldg. 

Hank of America Bldg. 

Boimett Bldg.. 

Farmer.* & Mechanics Bldg. 

Tank of America Bldg.. 

Citizens National Bank Bldg... 

First National Lank Bldg. 

£00 Montgomery Ft. 

Bank of America Bldg. 

Security First National Bank 
Bldg. 

California Bldg. 

710 Florida St. 


FCAB 

FCAB* 

FCAB 

FCAB 

FCAB 

FCAB 


Bums Bklc.- 

Gas and Electric Bldg.... 

575 4th Ave. 

240 Grand Ave... 

Thatcher Bldg. 

First National Bank Bldg. 


Connecticut: 

Hartford.. 

New Ha von. 

Delaware: 

Wilmington. 

District of Columbia: 

Washington. 

Florida: 

Fort Myers.—. 

Gainesville. 

Jacksonville.. 

Miami. 

Orlando.. 

Pensacola. 

Tampa.. 

West Palm Beach.. 
Georgia: 

Albany. 

Atlanta. 

Augusta. 

Columbus. 

Macon . 

Savannah. 

Waycross. 

Idaho: 

Boise.....- 

Pocatello. 

Illinois: 

Aurora. 

Bloomington... 

Carbon dale.. 


FCAB 

FCAB 


FCAB 


FCAB 


FCAB 


FCAB 

FCAB 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


FCAB 

FCAB 

WAIC 

WAIC 

WAIC 


Centralia.. 

Champaign.. 

Chicago. 

Danville.. 


WAIC 

WAIC 

WAIC 

UAC 


410 Asylum St. 

205 Church St. 

Equitable Bldg. 

1511 K St. NW. 

1309 Crawford St.-. 

Professional Bldg.— 

112 West Adams St . 

117 Northeast First Ave. 

307 South Orange Ave. 

American National Bank Bldg. . 

Wallace 8. Bldg. 

Citizens Bldg.. 

Albany Theatre Bldg. 

Trust Co. of Georgia Bldg. 

Herald Bldg. 

Hill Bldg. 

510 Mulberry St.-. 

35 Bull St. 

Bunn Bldg... 

First National Bank Bldg- 

Carlson Bldg. 

Terminal Bldg. 

UiH North Main St. 

Carbondale National Bank 
Bldg. 

Smith Bldg. 

Lincoln Bldg—. 

175 W est Jackson Blvd. 

Tun pie Bldg. 


7-1121 

00$ 

564 

2- 0771 

5271 

3- 3157 
4833 

1404 

5161 

530 

71*1 

1-316 

S3 

5-5703 
017 
173 
3-2191 
693-30 
Madison 1341 
Higatc OT 
6234 

2- 5S81 
5888 
2157 

Franklin 3163 
Carfleld 0332 
Ballard 6083 
1908 

5-5770 

3- 7039 

Main 0121 
Cherry 5481 


2070 

388M 


7-7118 

7-313S 

4-2421 

National 0870 


787 
261 
5-3387 
3-07J l 
7123 
G179 
M-S337 
0478 


1507 

Walnut 3324 
2-65W 
. 3-ffttl 
333G 
2-3179 
20 

159 

40 

9108-9169 
600S-5 
Main GOO 

2485 

2400 

Wabash 6400 
Main 2287 


Illinois—Continued. 

Decatur.. 

East St. Louis__ 

Galesburg. 

Joliet. 

Kankakee. 

LaSalle. 

Marlon. 

^Peoria. 

Quincy. 

Rockford. 

Springfield. 

Waukegan. 

Indiana: 1 

Anderson. 

Bloomington. 

Evansville . 

Fort Wayne. 

Gary... 

Grccnsbtirg. 

Hammond. 

Indianapolis. 

Kokomo. 

Lof’.yette. 

Mu neb. 

New Albany. 

Richmond_ 

South Bend. 

Terre Haute . 

Vincennes. 

Iowa: 

Purlin-ton .. 

Cedar Rapids. 

Council BluiTs. 

Davenport. 

Des Moines..._ 

Dubuque. 

Fort Dodce. 

Mason City. 

Ottumwa. 

SbuxClty. 

Waterloo .v... 

Kansar: 

Dodge City. 

Great Bend- 

Hutchinson. 

Kansas City. 

Leavenworth. 

Norton. 

Parsons. 

Salina__ 

Topeka.. 

Wichita. 

Kentucky: 

Ashland.. 

Bowling Green. 

Covington. 

Lexington... 

Louisville.. 

Mndlsonvllto. 

Mlddlesboro.. 

Paducah. 

Louisiana: 

Alexandria. 

Baton Rougo. 

Lake Charles. 

Monroe. 

New Orleans.. 

Shreveport. 

Maine: 

Bangor. 

Portland .. 

Maryland: 

Baltimore . 

Cumberland-. - 

Hagerstown. 

Salisbury. 


Orran- 

ization 


Office location 


Telephone No. 


WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 

UAC 

WAIC 

UAC 

WAIC 

WAIC 


Citizens Bldg. 

Goldman Bldg. 

Bondi Bldg.. 

Morris Bldg... 

City National Bank Bldg. 
LnSnllo State Bank Bldg.. 

304 Market St. 

Alliance Life Bldg. 

W. C. U. Bldg.... 

Rockford Trust Bldg. 

Myers Bldg. 

103 South Genesee St. 


53S3 

Hemlock 300 
Main IC11 
5455 
Main S3) 
LaSalle 680 
431 
8139 
285 

Mr in 4090 
4651 

Macstic 1410 


WAIC 

WAIC 

WAIC 

WAIC 

UAC 

WAIC 


WAIC 

UAC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 

UAC 

WAIC 


Anderson Bank Bldg. 

. Citizens Trust Bldg. 

Hulman Bldg. 

Old First Bank Bldg. 

Gary Trust Bldg. 

Decatur County • ationalBank 
Bldg. 

Lbyd Bldg. 

Fletcher Trust Bldg. 

Armstronr-Landon Bldg. 

Lafayette Loan Si Trust Bldg.. 

Johnson Block.. 

Elsby Bldg. 

Second National Bank Bldg.... 

Shcrland Bldg. 

f-41 Ohio St. 

La Plante Bldg. 


8034 
2341 
5241-3-3 
Anthony 1472 


5297 

4341 


6030-60ol 
Market 1491 

7612 

2277 

5527 

772 


4853 
3-3126 
Crawford 2317 
740 


WAIC 

UAC 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 

UAC 

WAIC 

UAC 

UAC 


Tama Bldg. 

Merchants National Bank Bldg. 

City National Bank Bldg. 

ICahi Bldg. 

Liberty Bldg. 

DubuQtio Bldg. 

State Bank Bldg....-.. 

Forresters Bldg . 

Phoenix Trim Bldg. 

Bid rerow Bldg.. 

Marsh Place Bldg..*.. 


m 

8352 

2589 

2- 5371 

3- 8144 


990 and 978 
Walnut .3381 
548 
3030 
8-3720 
3337 


WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 


First National Bank Bldg.. 

Cox Bldg.. 

Wolcott Bldg.. 

Occidental Life Bldg.. 

Axa Bldg.. 

611 North Grant St.. 

1151$ South 18th St.. 

National Bank of America Bldg 

Insurance Bldg.. 

Petroleum Bldg.. 


1767 

239 

375 

DrexeKF//' 

807 

740 

917 

475 

56B4-56S5 

4-7333 


WAIC 

WAIC 

WAIC 

UAC 

WAIC 

WAIC 

WAIC 

WAIC 


Second National Bank Bldg. 

The Armory.— 

First National Bank Bldg. 

First. National Bank Bldg.._... 

S larks Bldg.-. 

104 North Main St. 

Peoples Bide. 

Citizens Savings Bank Bldg.... 


Main 931 

787 

Hemlock 3313 

803 

Jackson 5211 
151 

73 

3618 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


Guaranty Bank Bldg. 

Louisiana National Bank Bldg.. 

Weber Bldg. 

Bernhardt Bldg.. 

Maritime Bldg... 

City Bank Bldg. 

F4 Harlow St... 

Masonic Temple Bldg. 

Garrett Bldg. 

Liberty Trust Bldg. 

74 West Washington St. 

Colonial Bldg.—. 


7752 
8-1784 
57 So 
5600 
MA 6881 
2-7151 


7348 

3-5M5 

Plaza 6224 
1475 
725 
2229 
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City and State 


Massachusetts: 

Boston_..... 

Lawrence. 

New Bedford... 

Hpringfldd- 

W orrester. 

Michigan: 

Aim Arbor 
Battle Creek.... 
Bay City....— 
Benton Harbor. 

Dearborn.. 

Detroit.. 

Flint.. 

Grand Rapids.. 

Ishpeming. 

J«.cfcson. 

Kalamazoo_ 

Lansing_.... 

Muskegon.._ 


Petoskey__ 

Pontiac- 

Port Huron_ 

Saginaw.— 

Traverse City_ 

Minnesota: 

Brain erd_«._ 

Duluth. 

Hfbbing.—. 

Mankato. 

Minneapolis. 

St. Paul. 

Virginia__ 

Mississippi: 

Clarksdale. 

Greenville. 

Gulfport. 

Hattiesburg_ 

Jackson. 

Meridian. 

Tupelo. 

Missouri: 

Cai>e Giradeau... 

CluUicothc. 

Independence.... 
Jefferson City.— 

Joplin.. 

Kansas City. 

Springfield.. 

St. Joseph. 

uis. 


St. Louis 


Montana: 

Billings.... 

Butte. 

Great Falls. 

Missoula___ 

Nebraska: 

Grand Island. 

Hastings.. 

Lincoln. 

Norfolk. 

North Platte.. 

O mah a_ 

Scot tsblu ff.... 
Nevada: 

Reno.... 

Las Vegas. 

New Hampshire: 

M anchcster..__ 

New Jersey: 

Asbury Park_ 

Jersey City 


Newark_ 

Paterson..., 


New Mexico: 

Albuquerque_ 

Roswell... 

Clovis___ 

New York: 

Albany.. 

Binghamton_ 

Buffalo.. 

Kim Ira.. 

Jamaica.. 

Jamestown. 

Malone.. 

New York.. 

Niagara Falls. 

Poughkeepsie. 

Rochester. 

Syracuse. 

Utica. 

White Plains. 

North Carolina: 

Asheville.. 

Charlotte. 

Goldsboro..,._ 

Greensboro. 

Raleigh. 

Wilmington.. 

Winston-Salem.... 
North Dakota: 

Bismarck.. 

Fargo.. 

Grand Forks. 

Minot_.... 


Organ¬ 

ization 


F CAB 
FCAB 
FCAB 
FCAB 
FCAB 

WA1C 

VVAIC 

WAIC 

WAIC 

WAIC 

WaIC 

WAIC 

DAC 

WAIC 

UAC 

WAIC 

UAC 

VVAIO 

WAIC 

UAC 

WAIC 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 

WAIC 

UAC 

WAIC 

WAIC 

FCAB 

FCAB 

FCAB 

FCAB 

FACB 

FCAB 

FCAB 

WAIC 

WAIC 

WAIC 

WAIC 

UAC 

UAC 

WAIC 

UAC 

WAIC 

FCAB 

FCAB 

FCAB 

FCAB 

UAC 

WAIC 

UAC 

WAIC 

WAIC 

WAIC 

WAIC 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

WAIC 

WAIC 

WAIC 

WAIC 


Office location 


141 Milk St. 

Bay State Bldg. 

First National Bldg... 

1387 Main St.. 

340 Main St—. 


First National Bldg. 

Michigan National Bank Bldg- 
Bay City Bank Bldg- 
139 Pipestone Street... 

C'alvin Theatre Bldg- 
National Bank Bldg- 

Union Industrial Bldg._ 

Association of Commerce Bldg.. 

Bell Bldg.. 

Jackson City Bank Bldg. 
American National Bank 

Hollister Bldg. 

Hackley Union National Bank 
Bldg. 

Ac hen bach Bldg... 

Community Bank Bldg. 

Michigan National Bank Bldg- 
Second National Bank Bldg. 
State Bank Bldg. 


c Bldg- 


Citizens State Bank Bldg_ 

Lonsdale Bldg. 

Merchants A Miners Bank Bldg. 

Medical Block Bldg. 

Northwestern Bank Bldg. 

Pioneer Bldg. 

First National Bank Bldg. 


Me Williams Bldg. 

Leyscr Bldg.;.. 

Bank of Gulfport Bldg.. 

Ross Bldg... 

Standard Life Bldg. 

Tbreefoot Bldg.. 

Bank of Tupelo Bldg.. 


110 Themis St. 

(iOl Locust St. 

First National Bank Bldg... 

Central Trust Bldg.. 

Joplin National Bank Bldg. 

Chambers Bldg. 

Lenders Bldg. 

Corby Bldg.- 

Pierce Bldg. 


Treasure State Bldg.. 

Rialto Bldg. 

Ford Bldg.. 

Montana Bldg. 


Masonic Bldg__ 

Magdctt Bldg. 

Stuart Bldg. 

Bishop Block. 

Dickey Bldg. 

Brandeis Theatre Bldg- 
Burr Bldg. 


25 Fast 1st St- 
19 Boggs Bldg.. 


1008 Elm St- 

OOl Bangs A ve. 
28 Journal Sq.. 

31 Clinton St— 
5 Colt St. 


Sunshine Bldg.... 
J. P. W'hit* Bldg- 
708 Ax tell Ave_ 


90 State St.. 

19 Chenango St.. 

Chamber of Commerce Bldg.. 

Hulctt Bldg.... 

161-19 Jamaica Ave_ 

Wellman Bldg. 

36 W est Main St.. 

116 John St....... 

United Office Bldg..... 

25 Market St. 

Lincoln Alliance Bank Bldg.. 

O. C. S. B. Building.. 

First National Bank Bldg. 

31 Mamaroncck Ave.. 


Flat Iron Bldg... 

Commercial Bank Bldg_ 

Bank of Wayne Bldg. 

Dude Bldg.... 

Capital Club Bldg. 

Murchison Bldg. 

Reynolds Bldg. 


First National Bank Bldg... 
First National Bank Bldg... 

Widiund Block. 

First National Bank Bldg... 


Telephone No. 


Hancock 6050 

6050 

6-8559 

6-1836 

3-8127 

2-5663,5664 
2-5557 
4524 
Cl 12 

Dearborn 4400 
Cadillac 2932 
2-3145,3146 
93108 
467 
5657 
6163-1 
5-7283 
23-184 

3581 

2- 5110 
8141 

2-2136,2137 
412 

840 

Melrose 863,861 
2068 
4022 

Atlantic 0414 
Garfield 7405 
500 

436 

321 

346 

583 

3- 2446 
1840 
1071 

1488 

150 

Clifton 1777 
2098 
4124 

Harrison 3860 
1401 

4- 1151 
Chestnut 9510 

3101 

3281 

4329 

5844 

578 

1113 

2-3307 

506 

1568 

Atlantic 6485 
323 

5124 

1515 

5950 

8440 

Journal Sq. 

2-3664 
Market 2-0322 
Sherwood 

2-7234 


238 

328-J 

4-7181 
2-4244 
Wash. 0726 
6171 
6-G292 
7185 
357 

Cortland 7-4074 
3980 
2926 
817 
2-2117 
2-5161 
9560 


8-3761 

232 

2-6177 

2- 2041 
4119 

3- 3310 

466 

2-2509 

1360 

85! 


City and State 


Ohio: 

Akron..... 

Ashtabula... 

Cambridge_ 

Canton. 

Cincinnati_ 

Cleveland_ 

Columbus_ 

Dayton. 

Defiance. 

Findlay. 

Hamilton. 

Lorain. 

Mansfield.... 

Marion. 

Portsmouth. 

Sandusky. 

Springfield. 

Steubenville. 

Toledo. 

Youngstown. 

Oklahoma: 

Ada.. 

Ardmore. 

Clinton. 

Lawton. 

McAlester. 

Muskogee. 

Oklahoma City.. 

Ponca City_ 

Tulsa. 

Oregon: 

Eugene__ 

Klamath Falls... 

Portland. 

Pennsylvania: 

Allentown. 

Altoona__ 

Du Bois. 

Eric. 

Harrisburg. 

Hazleton. 

Philadelphia. 

Pittsburgh. 

Reading. 

Scranton.. 

Wilkes-Barre_ 

Williamsport.... 
Rhode Island: 

Providence. 

South Carolina: 

Charleston... 

Columbia_ 

Florence.. 

Greenville.. 

South Dakota: 

Aberdeen. 

Huron.. 


Rapid City.. 

Sioux City. 


Watertown_ 

Tennessee: 

Chattanooga_ 

Jackson.. 

Knoxville_ 

Memphis. 

Nashville. 

Texas 

Abilene. 

Amarillo. 

Austin... 

Beaumont.. 

Bryan. 

Cor dus Christ!_ 

Dallas. 

El Paso.. 

Fort W’orth. 

Harlingen.. 

Houston. 

Lubbock...... 

Midland_ 

Paris. 

Port Arthur. 

San Angelo_ 

Sau Antonio. 

Texarkana. 

Tyler. 

Waco. 

Wichita Falls_ 

Utah: 

Ogden.. 

Salt Lake City... 
Vermont: 

Rutland.... 

Virginia: 

Bristol. 

Danville.. 

Harrisonburg_ 

Lynchburg. 

New port News.. 

Norfolk. 

Richmond. 

Roanoke. 

Washington: 

Seattle.. 

Spokane. 

Tacoma... 


Organ¬ 

ization 


WAIC 

WTAIC 

WAIC 

W’AIO 

UAC 

UAC 

WAIC 

UAC 

W r AIC 

WAIC 

WAIC 

W r AIC 

WAIC 

UAC 

WAIC 

WAIC 

W r AIC 

WAIO 

TJAC 

WAIC 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

UAC 

WAIC 

WAIC 

W T AIC 

WAIO 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 


Office location 


Akron Savings A Loan Bldg..., 

4635 Main Ave. 

Central National Bank Bldg.... 

Renkert Bldg..... 

Schmidt Bldg. 

8wetland Bldg.... 

Huntington National Bank Bldg 

Mutual Home Bldg.. 

Savings A Loan Bklg. 

First National Bank Bldg. 

First National Bank Bldg.. 

Broadway Bide. 

Richland Trust Co. Bldg... 

118 South State St.. 

Masonic Temple. 

Felck Bldg.. 

Tecumseh Bldg... 

National Exchange Bank Bldg.. 

Richardson Bldg....__ 

Mahoning Bank Bldg. 


Cummings Bldg____ 

Gilbert Bldg.. 

First National Bank Bldg.. 

Koehler Bldg. 

Arnotc Bldg... 

Barnes Bldg_ 

Mercantile Bldg. 

First National Bank Bldg. 

Hunt Bldg.... 


Miner Bldg.... 

First National Bank Bldg_ 

Yeon Bldg. 


Dime Bldg................ 

Central Trust Bldg. 

Deposit National Bank Bldg.... 

Marine National Bonk Bldg_ 

240 North 3d St. 

Markle Bank Bldg. 

The Insurance Exchange. 

Arrott Bldg. 

Ganstor Bldg. 

125 Adams Ave_ 

Miners National Bank Bldg. 
First National Bank Bldg. 


Turks Head Bldg. 


Southern Horae Bldg. 

Liberty Life Bldg__ 

Florence Trust Co. Bldg.. 

Woodsidc Bldg.. 


Capital Bldg... 

Furmcrs A Merchants Bank 
Bklg. 

Rapid City National Bank 

Bldg. 

National Bank of South Dakota 
Bldg. 

Wootworth Bldg... 


Provident Idle Bldg... 

Commercial Bldg__ 

Hamilton Bank Bldg.. 

Sterick Bldg. 

Nashville Trust Bklg. 


Mims Bldg.. 

Oliver-Kakle Bldg... 

Norwood Bldg__ 

Goodhue Bklg... 

First State Bank Bldg.. 

Jones Bldg.. 

Liberty Bank Bldg... 

Bassett Tower Bldg.-. 

Petroleum Bklg_ 

Rio Grande Bldg. 

Esperson Bldg.. 

I312M Avenue “J". 

Thomas Bklg . 

First National Bank Bldg. 

Adams Bldg. 

2213 Houston Bt. 

Gibbs Bldg. 

Texarkana National Bank Bldg. 
Citizens National Bank Bldg... 

Professional Bklg... 

Waggoner Bklg. 


Ecries Bldg.. 

Walker Bank Bklg.*. 


126 Merchants Row., 


112 Piedmont Ave___ 

Masonic Bldg.... 

The National Bank Bldg.. 

Allied Arts Bldg. 

Chapin Bldg__ 

Citizens Bldg. 

American Bldg.. 

Boxlcy Bldg... 


Coiraan Bkl. 

Mohawk Bk _ 

Washington fildg. 


Telephone No. 


Franklin 4147- 
6563 
2205 
6361-62 
Main 4830 
Cherry 5671 
Adams 3285 
Fulton 5153 
364 
307 
1716 
8021-22 
2467-6 
2249 
1606 
1407 
3727 
21265 
Main 0245 
4-2151-52 

1420 

499 

630 

3374 

1276 

2420 

3- 1406 

511 

4- 1176 

2167 

4144 

Broadway 3545 

9585 

9411 

304 

26-797 

8277 

4094 

Lombard 0653 
Court 3980 

4- 5171 
7247 

2- 5161 
4035 

Gas pee 9721 

7776 

6945 

1H5 

4670 

3405 

3434 

348 

m 

524 

6- 6434 
3940 

3- 0441 

5- 2781 

5- 2708 

6251 

2-2234 

8-6468 

4065 

2-8765 

7737 

7- 9901 
Main 1172 

2-3205 

863 

Charter 4-5633 
7463 
1658 
1720 

2- 4231 

4671 
CA-6351 

1346 

4726 

4456 

4107 

7789 

3- 3928 

2025 

1047 

2847 

781 

4249 

6 - 1626 

4- 8331 

8- 3521 
5589 

Main 424-1 
Main 3136 
Broadway 2228 
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RULES AND REGULATIONS 


City and State 

Organ* 

Ization 

Office location 

Telephone No. 

City and State 

Organ¬ 

ization 

Office location 

Telephone No. 

Washington—Con. 

Yakima 

West Virginia: 

Bcckloy.... 

Blue field.— 

Charleston. 

Huntington. 

Wheeling. 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

FCAB 

W A10 
WA1C 
UAC 
WAIC 

Larson Bklg. 

Raleigh County Bank Bldg. 

Brad maim Bldg~. 

Peoples Exchange Bldg. 

West Virginia Bldg.—- 

Riley Law Bldg....1. 

6109 

5941 

ISSfl 

Capital 30-10 
28360 
I860 

7900 

21053 

5006 

Adams 241 

Wisconsin—Con. 

LaCrosse.— 

Madison .. 

Milwaukee. 

Racine.-- 

Rhinelander. 

Wausau. 

Wyoming: 

WAIC 

WAIC 

UAC 

WAIC 

WAIC 

WAIC 

FCAB 

FCAB 

FCAB 

FCAB 

Exchange Bldg.-. 

Insurance Bldg. 

(ill North Broadway.. 

423 Main St... 

Merchants State Bonk Bldtz.... 
First American State Bank Bldg. 

mi Wnct P!kI St 

2270 
Badger 978 
Daly 0672 
Pros;H-ct 2444 
1122 
7474 

15 

4011 

32 

271 

Wisconsin: 

Appleton. 

Eau Claire. 

Fond du Lac. 

Green Bay. 

Gloiidomans Bldg. ... 

Market Square Bldg. 

National Exchange Bank EUlg.. 
Columbus Bldg... 

Casper...-— 

Cheyenne.. 

Rock Sprint . 

Thcrmopolis. 

Boyd Bldg. 

Rock Springs Notional Bank 
Bldg. 

Mountain States Power Bklg... 


Part 837 —Federal, State and Local 
Taxes 

SUBPART A—FEDERAL EXCISE TAXES 


807.200-1 


Sec. 

807.100 

807.101 

807.101- 1 

807.101- 2 

807.101- 8 


807.101- 4 

807.101- 5 

807.101- 6 

807.101- 7 

807.101- 8 

807.101- 9 

807.101- 10 

807.101- 11 

807.101- 12 

807.101- 13 

807.101- 14 

807.101- 15 

807.102 
807.1C3 

807.103- 1 

807.103- 2 

807.103- 3 

807.103- 4 

807.103- 5 

807.104 

807.104- 1 

807.105 

807.105- 1 

807.106 

807.107 


Table of Federal excise taxes. 

Manufacturers’ excise taxes. 

Tires and Inner tubes. 

Automobiles, buses, trucks, trail¬ 
ers. motorcycles. 

Radio receiving sets, phonographs, 
phonograph records and musi¬ 
cal instruments. 

Refrigerators, refrigerating appa¬ 
ratus and air conditioners. 

Sporting goods. 

Electric, gas or oil appliances. 

Photographic apparatus. 

Business and store machines. 

Electric light bulbs and tubes. 

Firearms, shells, cartridges. 

Matches. 

Electrical energy for domestic or 
commercial consumption. 

Gasoline. 

Lubricating oils. 

Basis and application of manu¬ 
facturers’ excise taxes. 

Pistols and revolvers. 

Retailers' excise taxes. 

Jewelry, etc. 

Furs. 

Toilet preparations. 

Luggage. 

Basis and application of retailers’ 
excise taxes. 

Tax on transportation of persons. 

Basis and application of tax on 
transportation of persons. 

Tax on transportation of property. 

Basis and application of tax on 
transportation of property. 

Tax on transportation of oil by 
pipe line. 

Telegraph, telephone, radio and 
cable facilities. 


SUBPART B—EXEMPTIONS FROM FEDERAL EXCISE 
TAXE3 

807.200 Exemptions from specific Federal 
excise taxes as to articles sold 
and services furnished for the 
use of the United States. 


Policy as to claiming exemption 
from specific Federal excise 
taxes listed in S 807.200. 

807.201 Exemption based upon exporta¬ 

tion. 

807.202 Exemption from manufacturers’ 

excise taxes of sale of certain 
supplies and equipment for ves¬ 
sels of war including aircraft. 
807.202-1 Policy as to claiming exemption 
described in 8 807.202. 

807.203 Manufacturers’ excise taxes; sales 

for further manufacture. 

807.204 Sales under contracts entered Into 

prior to June 1, 1944 and agree¬ 
ments and change orders sup¬ 
plemental thereto. 

807.C04-1 Policy as to claiming exemptions 

applying to sales under con¬ 
tracts entered into prior to June 
1, 1C44 and agreements and 
change orders supplemental 
thereto. 

807.205 Sales under contracts entered 

into prior to July 1. 1947 and 
agreements and change orders 
supplemental thereto. 

807.206 Miscellaneous exemptions. 

807.207 Power of Secretary of the Treas¬ 

ury to authorize exemption. 

807.208 Federal excise taxes not covered 

by this part. 

6UBPART C—TAX EXEMPTION CERTIFICATE FORMS 
AND PROCEDURE 

807.300 Applicability of this subpart. 

807.301 Standard tax exemption forms. 

807.302 U. S. Government Tax Exemption 

Certificate, Form 10S4. 

807.303 Supply and reports of standard 

forms. 

807.304 Who may execute tax exemption 

certificates. 

807.305 Aircraft and vessels of war, sup¬ 

plies and equipment tax ex¬ 
emption certificate. 

807.306 Preparation and execution of ex¬ 

emption certificates. 

807.307 When exemption certificates are 

issued to contractors. 

807308 Blanket tax exemption certificates; 

contracts under Federal Sup¬ 
ply Schedule. 

807309 State and local taxes. 


SUBPART D-STATE AND LOCAL TAXES 

Sec. 

807.400 General. 

SUHPABT E —COLLECTION AND PAYMENT OF FED¬ 
ERAL EXCISE TAXES BY THE GOVERNMENT 

Sec. 

807.500 Collection from purchaser or user. 

807.501 Disposition of funds received. 

807.502 Exceptions. 

807.503 Allowance for taxes ordinarily 

payable in fixing price to be 
paid by lump sum contractor. 

SUBPART F—CONTRACT TAX ARTICLE 

807.600 Standard ’Dix Article. 

807.601 State and local taxes. 

807.602 Specification of taxes included or 

excluded. 

807.603 Omission of Standard Tax Article. 

807.6C4 Customs duties. 

Note: Treasury Regulations referred to in 
this part are codified in Title 26 of the Cede 
of Federal Regulations as follows: 

Regulations 42- Part 130 

Regulations 44- Part 314 

Regulations 46- Part 313 

Regulations 47- part 3 £ 3 

Regulations 51-— 333 

Regulations 113- Part 143 

SUBPART A—FEDERAL EXCISE TAXES 

§ 807.100 Table of Federal excise 
taxes, (a) The following table lists the 
Federal excise taxes which are discussed 
in this part, together with references to 
the portions of the Internal Revenue 
Code imposing such taxes, the Treasury 
Regulations issued with respect to such 
taxes, and the sections of this part in 
which such taxes are more particularly 
described. In addition, such table shows 
the taxes from which exemption is avail¬ 
able with respect to sales made for the 
exclusive use of the United States. The 
table does not show the exemption apply¬ 
ing to supplies and equipment for vessels 
of war, including aircraft, nor other ex¬ 
emptions applying to private as well as 
Government procurement, as to which 
see §§ 807.201 to 807.202. 


Tax 


Manufacturers’ excise taxes_ 

Tires and timer tubes. 

Automobiles, buses, trucks, etc. 

Radio receiving sets, etc. 

Refrigerators, etc.. 

Sporting poods. 

Electric, gas or oil appliances... 

Photographic apparatus . 

Business and store machines... 
Klcetric light bulbs and tubes.. 

Firearms, shells, cartridges . 

Matches . 

Electrical energy . 

Gasoline . 

Lubricating Oils . 

Pistols and revolvers. 

Retailers’ excise taxes . 

Jewelry . 

Furs. 

Toilet preparations.. 


Reference to Internal Revenue Code and regulations 
thereunder . 


Ch. 29,1. R. C.: regs. 44 and 46....« 

Sec. 3400,1. R. C.; regs. 46, subpart D_ 


Sec. 3403,1. R. C.; reps. 46, subpart F. 

Sec. 3404,1. R. C.; regs. 46, subpart O.. 

Sec. 3405,1. R. C.; regs. 46, subpart H... 

Sec. 3400 (a) (I), I. R. C.; regs. 46, subpart J... 

Sec. 3406 (a) (3), L R. C.: regs. 46, subpart L... 

Sec. 3400 (a) (4), I. R. C.; regs. 46, subpart M.. 

Soc. 3406 (a) (6), L R. C.; regs. 46, subpart O... 

Sec. 3406 (a) (1), L R. C.; regs. 46. subpart S.- 

Sec. 3407,1. R. C.; reps. 46, subpart I. 

Sec. 3409,1. R. C.; regs. 44, subpart F... 

Sec. 3411,1. R. C.; regs. 46, subpart T_.. 

Sec. 3412,1. R. C.; regs. 44, subpart D.. 

See. 3413, L R. C.; regs. 44, subpart E. 

Sec. 2700, 1. R. C.; regs. 47-. 

Ch. 19. L R. C.;re?s. 51.. 

Sec. 2400,1. R. C.; regs. 61, subpart D._.. 

Soc. 2401,1. R. C.; regs. 51, subpart E... 

See. 2402, 1. R. C\; regs. 61, subpart F..... 


PR section 
reforence 


Exemption of sales to United States 


807.10! 

807.101- 1 

807.101- 2 

807.101- 3 

807.101- 4 

807.101- 5 

807.101- 0 

807.101- 7 

807.101- 8 

807.101- 9 

807.101- 10 

807.101- 11 

807.101- 12 

807.101- 13 

807.101- 14 

807.102 

807.103 

807.103- 1 

807.103- 2 

807.103- 3 


Not exempt (but seo 5 907.205. See also Note - 
this section). 

Not exempt (but sec note 1). 

Not exempt (but see note 2). 

Not exempt (but see nolo 1). 

Not exempt (but see note 1). 

Not exempt (but see note 1). 

Not exempt (but see noto 1). 

Not exempt (but see uote 1 j. 

Not exempt (but see note 1). 

Not exempt (but sec note 2). 

Not exempt (but see note 1). 

Not exempt (but sec note 1). 

Not exempt (but see note 1). 

Not exempt (but soe noto I). 

Not exempt (but sec noto 2). 

Not exempt (but see note 1). 

Not exempt (but see note 1). 

Not exempt (but soe uetu 1). 
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Tax 

Reference to Internal Revenue Code and regulations 
thereunder 

PR section 
reference 

Exemption of sales to United Statea 

, . , , ,, , , T ■■■■■■■ 

See. 1051,1. R. C.; regs. 51, sub part Q___......._ 

807.103-4 

807.104 

807.105 

807.100 

807.107 

Not exempt (bat sec note 1). 

Exempt as to transportation upon Government 
transportation requests (§ 807.200). 

Exempt as to transportation under Government 
bills of ladmg (5 807.200). 

Not exempt. 

Exempt as to services furnished directly to the 
United States (§807.200). 

Taxes on transportation: 

Transportation oi persons .... 

Ch. 30, subch. C, I. R. C.; regs. 42, subpart F _ 

Ch. 30, subch. E, L R. C.; regs. 113_ 

Transportation of property . 

Transportation of oil by pipe Hue. 

Telephone, telegraph, radio and cable facilities_ 

Ch. 30. snbch A. I. R. C.: regs. 42. subpart D_ 

Ch. 30. subch. B, 1. R. C.; regs. 42, subpen B_ 


Note 1: Exemption Is available as to articles sold on or after Jane I, 1944, pursuant to contracts entered Into prior to June 1,1944. or to any agreements or change orders 
rnpplemental to such contracts and bearing the same Government contract number (see § $07,204). 

Note 2* Exemption Is available as to articles sold on or alter July 1,1$H7 pursuant to contracts entered Into prior to July l, 1947, or to any agreements or change orders sup¬ 
plemental to such contracts and bearing the samo Government contract number (fee * 807.205). 


(b) This part does not purport to in¬ 
clude all material necessary to a decision 
as to the scope of any of the Federal ex¬ 
cise taxes referred to herein. In cases of 
doubt, the .Treasury Regulations should 
be consulted. If additional assistance is 
required, it may be obtained from the 
Office of The Judge Advocate General, 
Washington, D. C., if not available within 
the procuring service concerned. 

§ 807.101 Manufacturers’ excise taxes. 
(Chapter 29, LR.C.; Regulations 44 and 
46) 

(a) Rates. Various. See following 
sections. 

(b) The manufacturers* * excise taxes 
are set forth below in §§ 807.101-1 to 
807.101-14, inclusive. The tax in each 
case, unless otherwise specified, is im¬ 
posed upon articles sold by the manufac¬ 
turer, producer or importer, and is equiv¬ 
alent to the indicated percent of the price 
for which the article is sold. The rates 
specified are those effective since Novem¬ 
ber 1. 1942, except in the case of the tax 
on electric light bulbs and tubes (§ 807.- 
101-9), the rate of which was changed 
effective April 1, 1944. 

§ 807.101-1 Tires and inner tubes . 
(Sec. 3400, L R. C.; Regulations 46, Sub¬ 
part D) 

(a) Tires wholly or in part of rubber 
(exclusive of metal rims or rim bases). 
5 cents a pound on total weight. 

(b) Inner tubes (for tires) wholly or 
in part of rubber. 9 cents a pound on 
total weight. 

(c) The term "rubber” includes syn¬ 
thetic and substitute rubber. 

§ 807.101-2 Automobiles , buses , trucks , 
trailers , motorcycles. (Sec. 3403,1. R. C.; 
Regulations 46. Subpart F) 

( a) Automobile truck chassis, auto¬ 
mobile truck bodies, automobile bus chas¬ 
sis, automobile bus bodies, truck and bus 
trailer and semitrailer chassis, truck and 
bus trailer and semitrailer bodies, trac¬ 
tors of the kind chiefly used for highway 
transportation in combination with a 
trailer or semitrailer (including in each 
of the above cases parts or accessories 
therefor sold on or in connection there¬ 
with or with the sale thereof)—5 percent. 
A sale of an automobile truck, bus, or 
truck or bus trailer or semitrailer, shall 
be considered to be a sale of the chassis 
and of the body. 

(b) Other automobile chassis and 
bodies, chassis and bodies for trailers or 
semitrailers suitable for use In connec¬ 
tion with passenger automobiles, and mo¬ 
torcycles (including in each case parts 
or accessories therefor sold on or in con¬ 
nection therewith or with the sale there¬ 


of), except tractors—7 percent. A sale 
of an automobile, trailer, or semitrailer 
shall be considered to be a sale of the 
chassis and of the body. 

(c) Parts or accessories (other than 
tires and inner tubes and other than 
radios) for any of the articles enumer¬ 
ated in paragraphs (a) or (b) of this 
section—5 percent. Spark plugs, storage 
batteries, leaf springs, coils, timers, and 
tire chains, which are suitable for use 
on or in connection with, or as compo¬ 
nent parts of, any of the articles enu¬ 
merated in paragraphs (a) and (b) of 
this section shall be considered parts or 
accessories for such articles, whether or 
not primarily adapted for such use. 

(d) The following items are not sub¬ 
ject to this tax: 

(1) Motor-driven machines designed 
and adapted for use in pulling or draw¬ 
ing vehicles around the premises of fac¬ 
tories and railway stations, and small 
trucks for handling baggage and trunks 
at railway stations, as distinguished from 
automotive vehicles, including tractors, 
used on highways and roads (§316.50, 
Regulations 46). 

(2) Parts and accessories (which term 
does not include tires, inner tubes and 
automobile radios) sold to a manufactur¬ 
er of articles enumerated in paragraphs 
(a) and (b) of this section, provided an 
appropriate certificate of the purchaser 
is given to the seller, stating that the 
purchaser is a manufacturer of such arti¬ 
cles (Sec. 3403 (c), I. R. C.; § 316.57, Reg¬ 
ulations 46). 

(e) Where a manufacturer sells tax- 
paid tires, inner tubes and automobile 
radios on or in connection with or with 
the sale of automobile trucks, other auto¬ 
mobiles, taxable tractors, or motorcycles, 
he may take appropriate credit against 
the tax due on his sale (Sec. 3403 (e), 
L R. C.; Regulations 46). 

§ 807.101-3 Radio receiving sets, pho¬ 
nographs, phonograph records and mu¬ 
sical instruments. (Sec. 3404, I. R. C.; 
Regulations 46, Subpart G) 

(a) Rate: 10 percent. 

(1) Radio receiving sets, automobile 
radio receiving sets, combination radio 
and phonograph sets, and phonographs. 

(2) Chassis, cabinets, tubes, reproduc¬ 
ing units, power packs, antennae of the 
"built in’* type, and phonograph mecha¬ 
nisms, which are suitable for use on or 
in connection with, or as component 
parts of, any of the articles enumerated 
in subparagraph (1) of this paragraph, 
whether or not primarily adapted for 
such use. 

(3) Phonograph records. 

(4) Musical instruments. 


including in each case, except in the case 
of musical instruments, parts or acces¬ 
sories therefor sold on or in connection 
with the sale thereof. 


§ 807.101-4 Refrigerators, refrigerat¬ 
ing apparatus and air conditioners. (Sec. 
3405,1. R. C.; Regulations 46. Subpart H) 
(a) Rate: 10 percent. 

(1) Refrigerators. Household type re¬ 
frigerators (for single or multiple cabi¬ 
net installations) having, or being pri¬ 
marily designed for use with, a mechani¬ 
cal refrigerating unit operated by elec¬ 
tricity, gas, kerosene, or gasoline. 

(2) Refrigerating apparatus. Cabi¬ 
nets, compressors, condensers, evapora¬ 
tors, expansion units, absorbers, and con¬ 
trols for, or suitable for use as parts of 
or with, household type refrigerators of 
the kind described in subparagraph (1) 
of this paragraph except when sold as 
component parts of complete refrigera¬ 
tors or refrigerating or cooling appara¬ 
tus. 

(3) Air-conditioners. Self-contained 
air-conditioning units, including in each 
case parts or accessories therefor sold on 
or in connection with the sale thereof. 

§ 807.101-5 Sporting goods. (Sec. 
3406 (a) (1), L R. C.; Regulations 46, 
Subpart J) 

(a) Rate: 10 percent 


Badminton nets. 

Badminton rackets.' 

Badminton racket 
frames.' 

Badminton racket 
string. 

Badminton shuttle¬ 
cocks. 

Badminton stand¬ 
ards. 

Baseballs. 

Baseball bats* 

Baseball body pro¬ 
tectors. 

Baseball shin guards. 

Baseball gloves. 

Baseball mitts. 

Baseball masks. 

Basketballs 

Billiard tables.' 

Billiard balls for 
such tables. 

Billiard cues for such 
tables. 

Bowling bails. 

Bowling pins. 

Boxing gloves. 

Boxing masks. 

Boxing head guards. 

Boxing ear guards. 


Clay pigeons. 

Cricket balls. 

Cricket bats. 

Croquet balls. 
Croquet mallets. 
Curling b tones. 

Deck tennis rings. 
Deck tennis nets. 
Deck tennis posts. 
Fencing equipment. 
Fishing artificial 
lures. 

Fishing baits. 
Fishing creels. 
Fishing flies. 

Fishing reels. 

Fishing rods. 
Footballs. 

Football harness. 
Football helmets. 
Golf bags.* 

Golf balls. 

Golf clubs* 
Gymnasium equip¬ 
ment. 

Gymnasium appa¬ 
ratus. 

Hockey balls. 

Hockey pucks. 
Hockey sticks.* 


'Measuring 22 inches over-all or more in 
length. 

* Measuring 26 inches or more In length. 

* Measuring 30 inches or more in length. 

* Measuring 45 inches over-all or more in 
length. 
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RULES AND REGULATIONS 


Indoor baseballs. 
Indoor baseball bats. 3 
Indoor baseball 
gloves. 

Indoor baseball 
mitts. 

Lacrosse balls. 
Lacrosse sticks. 

Mass balls. 

Polo balls. 

Polo mallets. 

Pool tables. 4 
Pool balls for such 
tables. 

Pool cues for such 
tables. 

Push balls. 

Skates. 

Skis. 

Ski poles. 

Snow shoes. 

Snow toboggans. 
Snow sleds. 

8occer balls. 

Softball balls. 
Softball bats* 
Softball gloves. 
Softball mitts. 


Squash balls. 

Squash rackets.* 
Squash racket 
frames. 1 * 

Squash racket string. 
Table tennis balls. 
Table tennis nets. 
Table tennis paddles. 
Table tennis tables. 
Tennis balls. 

Tennis nets. 

Tennis rackets.* 
Tennis racket 
frames. 1 

Tennis racket string. 
Track hurdles. 

Traps for throwing 
clay pigeons. 
Vaulting cross bars. 
Vaulting poles. 
Vaulting standards. 
Volley balls. 

Volley nets. 

Volley standards. 
Water polo balls. 
Water polo goals. 
Wrestling head har¬ 
ness. 


§ 807.101-6 Electric , gas or oil appli¬ 
ances. (Sec. 3406 (a) (3). I. R. C.; Reg¬ 
ulations 46, Subpart L) 

(a) Rate: 10 percent. 

(1) Electric direct motor-driven fans 
and air circulators; electric, gas or oil 
water heaters; electric flat irons; electric 
air heaters (not including furnaces); 
electric immersion heaters; electric heat¬ 
ing pads and blankets; electric, gas or 
oil appliances of the type used for cook¬ 
ing, warming, or keeping warm food or 
beverages for consumption on the premi¬ 
ses; and electric mixers, whippers, and 
juicers. 

§ 807.101-7 Photographic apparatus. 
(Sec. 3406 (a) (4), I. R. C.; Regulations 
46, Subpart M) 

(a) Cameras (except cameras weigh¬ 
ing more than four pounds exclusive of 
lens and accessories) and lenses, photo¬ 
graphic apparatus and equipment, and 
any apparatus or equipment designed 
especially for use in the taking of photo¬ 
graphs or motion pictures or in develop¬ 
ing, printing, or enlarging photographs 
or motion pictures—25 percent. 

(b) Unexposed photographic films (in¬ 
cluding motion picture films, but not in¬ 
cluding X-ray film), photographic plates 
and sensitized paper—15 percent. 

(c) A credit or refund may be allowed 
or made in the amount of tax paid with 
respect to sale of unexposed motion pic¬ 
ture films used or resold for use in the 
making of news reel motion picture 
films (Sec. 3443 (a) (3) (A) (v),I.R.C.; 
§ 316.121 of title 26 (Regulations 46)). 


§ 807.101-8 Business and store ma¬ 
chines. (Sec. 3406 (a) (6), I. R. C.; Reg¬ 
ulations 46, Subpart O) 

(a) Rate: 10 percent. 


Adding machines. 
Addressing machines. 
Autographic regis¬ 
ters. 

Bank proof ma¬ 
chines. 

Billing machines. 


Bookkeeping ma¬ 

chines. 

Calculating ma¬ 

chines. 

Card punching ma¬ 
chines. 


* Measuring 22 Inches over-all or more in 

length. 

* Measuring 28 inches or more in length. 

4 Measuring 45 inches over-all or more in 
length. 


Cash registers, ex¬ 
cept cash registers 
of the type used in 
registering over- 
the-counter retail 
sales. 

Change making ma¬ 
chines. 

Check writing ma¬ 
chines. 

Check signing ma¬ 
chines. 

Check cancelling ma¬ 
chines. 

Check perforating 
machines. 

Check cutting ma¬ 
chines. 

Check dating ma¬ 
chines. 

Other check protec¬ 
tor machine de¬ 
vices. 

Computing ma¬ 
chines. 

Coll counters. 

Dictographs. 

Dictating machine 
record shaving ma¬ 
chines. 

Dictating machines. 

Duplicating ma¬ 
chines. 

Embossing machines. 

Envelope opening 
machines. 

Erasing machines. 

Panfold machines. 

Fare registers. 

Fare boxes. 


Folding machines. 

Listing machines. 

Line-a-time and 

similar machines. 

Mailing machines. 

Multigraph ma¬ 

chines. 

Multigraph typeset¬ 
ting machines. 

Multigraph type Jus¬ 
tifying machines. 

Portable paper fast¬ 
ening machines. 

Pay roU machines 
and combinations 
of any of the fore¬ 
going. 

Pencil sharpeners. 

Postal permit mail¬ 
ing machines. 

Punch card ma¬ 
chines. 

Sealing machines. 

Shorthand writing 
machines. 

Sorting machines. 

Stencil cutting ma¬ 
chines. 

Tabulating ma¬ 

chines. 

Ticket counting ma¬ 
chines. 

Ticket issuing ma¬ 
chines. 

Typewriters. 

Transcribing ma¬ 

chines. 

Time recording de¬ 
vices. 


§ 807.101-9 Electric light bulbs and 
tubes. (Sec. 3406 (a) (10), I. R. C.; Reg¬ 
ulations 46, Subpart S) 

(a) Rate: 20 percent. 

(1) Electric light bulbs and tubes, not 
including articles taxable under any oth¬ 
er Manufacturers' excise tax. 

§ 807.101-10 Firearms, shells , car¬ 
tridges. (Sec. 3407,1. R. C.; Regulations 
46, Subpart 1) 

(a) Rate: 11 percent. 

(1) Firearms (except pistols and re¬ 
volvers, as to which see § 807.102, shells 
and cartridges. 


§ 807.101-11 Matches. (Sec. 3409. 
I. R. C.; Regulations 44, Subpart F) 

(a) Fancy wooden matches and wood¬ 
en matches having a stained, dyed, or 
colored stick or stem, packed in boxes or 
in bulk—5 y 2 cents per 1,000 matches. 

(b) All matches other than those enu¬ 
merated above—2 cents per 1,000 
matches. 


§ 807.101-12 Electrical energy for do¬ 
mestic or commercial consumption. 
(Sec. 3411,1. R. C.; Regulations 46, Sub- 
part T) 

(a) Rate: 3Mi percent. 

(1) Tax is imposed upon electrical en¬ 
ergy sold for domestic or commercial 
consumption and not for resale. 

(2) The term “electrical energy sold 
for domestic or commercial consump¬ 
tion” does not include: 

(i) Electrical energy sold to the United 
States for consumption by the legisla¬ 
tive, executive or judicial branches of the 
Federal Government and agencies there¬ 
of; examples of such governmental ac¬ 
tivities are office buildings for the legis¬ 
lative, executive and judicial branches of 
the Federal Government and agencies 


thereof, Army camps, post exchanges, 
barracks and dormitories for enlisted 
personnel of the armed forces, military 
supply depots, penal institutions and 
hospitals; but sales of electrical energy 
(when separately metered) to the United 
States for consumption in officers’ quar¬ 
ters or residences at military establish¬ 
ments or in emergency housing for war 
workers or Federal housing projects, 
constitute sales for domestic consump¬ 
tion (S. T. 931, I. R. B., 1944-15-11824). 

(ii) Electrical energy sold for indus¬ 
trial consumption, e. g., for use in manu¬ 
facturing, mining, refining, shipbuilding, 
building, construction, irrigation, etc. 
(§ 316.190, Regulations 46); or 

(iii) Electrical energy sold for other 
uses which likewise cannot be classed as 
domestic or commercial, such as elec¬ 
trical energy used by electric and gas 
companies, waterworks, telegraph, tele¬ 
phone and radio communication com¬ 
panies, railroads, etc. (§ 316.190, Regu¬ 
lations 46). 

(3) The tax does not apply to sales of 
electrical energy for resale, except where 
the electrical energy is sold to an owner 
or lessee of a building for resale to the 
tenants therein. 

(4) The tax does not apply to publicly 
owned electric or power plants, or to 
electric or power plants or systems 
owned and operated by cooperative or 
nonprofit corporations engaged in rural 
electrification. 

§ 807.101-13 Gasoline. (Sec. 3412, 
I. R. C.; Regulations 44, Subpart D) 

(a) Rate: 1 M 2 cents a gallon. 

(1) Tax is imposed on gasoline sold 
by the producer or importer thereof, or 
by any producer of gasoline. The term 
“gasoline” means (i) all products com¬ 
monly or commercially known or sold 
as gasoline (including casinghead and 
natural gasoline), benzol, benzene, or 
naphtha, regardless of their classifica¬ 
tions or uses; and (ii) any other liquid 
of a kind prepared, advertised, offered 
for sale or sold for use as. or used as, a 
fuel for the propulsion of motor vehicles, 
motor boats, or airplanes, except that it 
does not include any of the foregoing 
(other than products commonly or com¬ 
mercially known or sold as gasoline) 
sold for use otherwise than as a fuel for 
the propulsion of motor vehicles, motor 
boats, or airplanes, and otherwise than 
in the manufacture or production of 
such fuel and does not include products 
commonly or commercially known or 
sold as kerosene, gas oil, or fuel oil. Fur¬ 
ther definitions, referring to the ther¬ 
mometer readings, octane ratings and 
other specifications are found in § 314.30, 
Regulations 44. 

(2) Gasoline may be sold tax free by 
a producer of gasoline to other producers 
of gasoline, provided the producers are 
properly registered and bonded and an 
appropriate certificate in this connection 
is furnished the seller (§ 314.32, Regula¬ 
tions 44). 

(3) Tax does not attach to products 
(other than those referred to in sub- 
paragraph (1) (ii) of this section) sola 
direct for use otherwise than as fuel for 
the propulsion of motor vehicles, motoi 
boats, or airplanes and otherwise than ui 
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the manufacture or production of such 
fuel provided an appropriate certificate 
in this connection is furnished the seller 
(§314.33, Regulations 44). Exemption 
from tax discussed in this subparagraph 
will not be claimed, contract prices will 
not exclude taxes on the basis of such 
an exemption and proof of such an ex¬ 
emption will not be furnished con¬ 
tractors. 

§ 807.101-14 Lubricating oils. (Sec. 
3413,1 R. C.; Regulations 44, Subpart E) 

(a) Rate: 6 cents a gallon. 

(1) Tax is imposed upon lubricating 
oils sold by the manufacturer or pro¬ 
ducer. The term "lubricating oils'' in¬ 
cludes all oils, regardless of their origin, 
which are sold as lubricating oil and all 
oils which are suitable for use as a lubri¬ 
cant, but does not include products of 
the type commonly known as grease 
<§ 314.40. Reglations 44). 

(2) Lubricating oils may be sold tax 
free by the manufacturer or producer 
thereof direct to another such manufac¬ 
turer or producer for resale, provided 
the manufacturers are properly regis¬ 
tered and bonded and an appropriate 
certificate in this connection is furnished 
the seller (§ 314.42, Regulations 44). 

(3) No tax attached where lubricating 
oils are sold direct for non-lubricating 
uses by the purchaser, provided an ap¬ 
propriate certificate in this connection 
is furnished the seller (§ 314.13, Regula¬ 
tions 44). Exemptions from tax dis¬ 
cussed in this subparagraph will not be 
claimed, contract prices will not exclude 
taxes on the basis of such an exemption 
and proof of such an exemption will not 
be furnished contractors. 

§ 807.101-15 Basis and application of 
Manufacturers' excise taxes. (a) In 

general, the Manufacturers' excise taxes 
are based on the sales price. In such 
cases, any charges for coverings, con¬ 
tainers, etc., are included in the sales 
price for purposes of computing the tax. 
If the amount of the sales price is ad¬ 
justed upon return to the seller of cov¬ 
erings or containers, the tax should also 
be adjusted (§316.10, Regulations 46). 
The tax imposed, however, is not part of 
the taxable price of the article (§ 316.11, 
Regulations 46). Charges for transpor¬ 
tation, delivery, insurance, installation, 
and similar charges are also excluded in 
computing the tax (§ 316.12, Regulations 
46). 

(b) The lease of an article is consid¬ 
ered a sale thereof. In the case of leases 
or installment sales, the tax is paid pro¬ 
portionately upon each payment (§ 316.9, 
Regulations 46; § 314.4, Regulations 44). 

(c) The tax in general attaches when 
title passes from the manufacturer 
(§ 316.5. Regulations 46; § 314.4, Regula¬ 
tions 44). If subsequent reduction is 
made in the sales price, credit or refund 
may be obtained by the manufacturer 
(§316.13, Regulations 46). Claim by a 
manufacturer for credit or refund must 
show, among other things, that the tax 
has not been collected from the purchas¬ 
er or has been repaid to him or that his 
written consent to the allowance of the 
credit or refund has been obtained 
(§ 316.204, Regulations 46; § 314.64, Reg¬ 
ulations 44). 
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(d) No Manufacturers' excise tax Is 
Imposed under Section 3406, Internal 
Revenue Code (§§ 807.101-5 to 807.101-9, 
inclusive), with respect to any article 
subject to the Retailers' excise tax on 
sale of jewelry, etc., referred to in § 807.- 
103-1 (Sec. 3406, I. R. C.>. 

§ 807.102 Pistols and revolvers . (Sec. 
2700, L R. C.; Regulations 47) 

(a) Rate: 11 percent. 

(1) Tax is imposed upon pistols and 
revolvers sold or leased by the manufac¬ 
turer. producer or importer. 

§ 807.103 Retailers' excise taxes. 
(Chapters 9A and 19,1. R. C., as amended 
by Section 1650,1. R. C.; Regulations 51) 

(a) Rate. 20 percent of price for 
which article is sold, except where other¬ 
wise specified (rate is effective April 1, 
1944). 

(1) Tax is imposed upon the articles 
specified in §§ 807.103-1 to 807.103-4, in¬ 
clusive, sold at retail. Such articles when 
sold to the Government for use or con¬ 
sumption are considered to be sold at re¬ 
tail. 

§ 807.103-1 Jewelry, etc. (Sec. 2400, 
L R. C.; Regulations 51, Subpart D) (a) 
All articles commonly or commercially 
known as jewelry, whether real or imita¬ 
tion; pearls, precious and semi-precious 
stones, and imitations thereof; articles 
made of. or ornamented, mounted or 
fitted with, precious metals or imitations 
thereof, watches and clocks and cases 
and movements therefor; gold, gold- 
plated, silver, or sterling flatware or hol¬ 
low ware, and silver-plated hollow ware; 
opera glasses, lorgnettes; marine glasses; 
field glasses; and binoculars. The rate 
of tax is 10 percent (and not 20 percent) 
of the sales price of watches selling at 
retail for not more than $65 and alarm 
clocks selling at retail for not more than 
$5. 

(b) The tax does not apply to any 
article used for religious purposes, to 
surgical instruments, to watches de¬ 
signed especially for use by the blind, to 
frames or mountings for spectacles or 
eyeglasses, to a fountain pen, mechanical 
pencil, or smokers' pipe if the only parts 
of the pen, the pencil, or the pipe which 
consist of precious metals are essential 
parts not used for ornamental purposes, 
or to buttons, insignia, cap devices, chin 
straps, and other devices prescribed for 
use in connection with the uniforms of 
the armed forces of the United States. 

(c) "Opera glasses; lorgnettes; marine 
glasses; field glasses, and binoculars'* 
include only those which are portable in¬ 
struments. Articles known as marine 
glasses, field glasses and similar optical 
instruments which by reason of size or 
weight are ordinarily mounted upon 
tripods or other bases, are not subject to 
tax (§ 320.36, Regulations 51). 

§807.103-2 Furs. (Sec. 2401, L R. C.; 
Regulations 51. Subpart E) 

(a) Articles made of fur on the hide 
or pelt and articles of which such fur is 
the component material of chief value. 

(b) Section 303 of the Revenue Act 
of 1943, effective April 1. 1944, amended 
Section 2401, Internal Revenue Code to 
provide for the imposition of the tax 
on a transaction whereby a person makes 
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fur articles from pelts furnished by the 
customer. 

§ 807.103-3 Toilet preparations. (Sec. 
2402,1. R. C.; Regulations 51, Subpart P) 

(a) Perfumes, essences, extracts, toilet 
water, cosmetics, petroleum jellies, hair 
oils, pomades, hair dressings, hair restor¬ 
atives, hair dyes, aromatic cachous, 
toilet powders, and any similar sub¬ 
stance, article, or preparation, by what¬ 
soever name known or distinguished; 
any of the above which are used or ap¬ 
plied or intended to be used or applied 
for toilet purposes. 

§ 807.103-4 Luggage. (Sec. 1651, 
I. R. C.) 

(a) Tax is imposed on below listed 
items, including in each case fittings or 
accessories therefor sold on or in con¬ 
nection with the sale thereof. 

(b) This tax first became effective 
April 1, 1944. For the period during 
which it remains in effect, the Manu¬ 
facturers’ excise tax imposed upon lug¬ 
gage by Section 3406 (a) (2), Internal 
Revenue Code, is suspended. 

(1) Trunks, valises, traveling bags, 
suitcases, satchels, overnight bags, hat 
boxes for use by travelers, beach bags, 
bathing suit bags, brief cases made of 
leather or imitation leather, and sales¬ 
men’s sample and display cases. 

(2) Purses, handbags, pocketbooks, 
wallets, billfolds, and card, pass and key 
cases. 

(3) Toilet cases and other cases, bags, 
and kits (without regard to size, shape, 
construction, or material from which 
made) for use in carrying toilet articles 
or articles of wearing apparel. 

§ 807.103-5 Basis and application of 
Retailers' excise taxes, (a) The Re¬ 
tailers’ excise taxes are based on the sales 
price. Any charges for coverings, con¬ 
tainers, etc., shall be included in the sales 
price for purposes of computing the tax. 
If the amount of the sales price is ad¬ 
justed upon return to the seller of cover¬ 
ings or containers, the tax should also 
be adjusted (§ 320.6, Regulations 51). 
The tax imposed, however, is not part of 
the taxable price of the article (§ 320.7, 
Regulations 51). Charges for transpor¬ 
tation. delivery, insurance, installation, 
and similar charges are also excluded in 
computing the tax (§ 320.8, Regulations 
51). 

(b) The lease of an article is considered 
a sale thereof. In the case of leases or 
installment sales, the tax is paid propor¬ 
tionately upon each payment (§ 320.10, 
Regulations 51). 

(c) The tax in general attaches when 
title passes to the purchaser (§ 320.4, 
Regulations 51). If subsequent reduc¬ 
tion is made in the sales price, a credit 
or refund may be obtained by the seller 
(§ 320.9. Regulations 51). Claim by a 
seller for credit or refund must show, 
among other things, that the tax has not 
been collected from the purchaser or has 
been repaid to him or that his written 
consent to the credit or refund has been 
obtained (§ 320.66, Regulations 51). 

(d) In the case of any article classifia¬ 
ble under more than one Retailers* excise 
tax, only one tax on such article shall be 
imposed. Where the rates of such tax 
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differ, the article shall be subject to tax 
at the highest rate (Sec. 1653, L R. C.). 

§ 807.104 Tax on transportation of 
persons. (Chapter 30, Subchapter C, 
L R. C.; Regulations 42, Subpart F) 

(a) Rate: 15 percent of the amount 
paid. 

(1) Tax is imposed upon the amount 
paid within the United States for the 
transportation of persons by rail, motor 
vehicle, water, or air, within or without 
the United States, and for seating or 
sleeping accommodations in connection 
with such transportation (Sec. 3469, 
I. R. C.). 

§ 807.104-1 Basis and application of 
tax on transportation of persons, (a) 
The taxability of a payment for trans¬ 
portation is determined strictly by the 
place of payment, i. e., whether within or 
without the United States. The place 
where the transportation service is fur¬ 
nished has no bearing on the tax 
(§ 130.51, Regulations 42). 

(b) Where a payment covers other 
charges than for transportation of a 
person, such other charges may be ex¬ 
cluded in computing the tax. provided 
they are separable and are shown in the 
exact amounts thereof in the records 
pertaining to the transportation charge 
(§§ 130.52 and 130.54, Regulations 42). 

(c) The tax does not apply to an 
amount paid for transportation of freight 
that includes also the transportation of 
caretakers or messengers for which no 
specific charge as such is made 
(§ 130.54 (d). Regulations 42). 

(d) The tax does not apply to charges 
not exceeding 35 cents, certain commu¬ 
tation tickets, nor to transportation by 
motor vehicles with seating capacity of 
less than 10 and not operated on an 
established line (Sec. 3469 (a) and (b), 
I. R. C.; §§ 130.58-130.60. Regulations 42). 

§ 807.105 Tax on transportation of 
property. (Chapter 30, Subchapter E, 
Section 3475,1. R. C.; Regulations 113) 

(a) Rate. 3 percent of the amount 
paid, except that in the case of coal, the 
rate is 4 cents per short ton. 

(1) Tax is imposed upon the amount 
paid within the United Slates for the 
transportation of property by rail, motor 
vehicle, water, or air from one point in 
the United States to another. The tax 
applies only to amounts paid to a person 
engaged in the business of transporting 
property for hire, including amounts 
paid to a freight forwarder, express com¬ 
pany. or similar person, but does not in¬ 
clude amounts paid by a freight for¬ 
warder, express company, or similar per¬ 
son for transportation with respect to 
which a tax on the transportation of 
property has previously been paid. In 
the case of property transported from a 
point without the United States, to a 
point within the United States, the tax 
shall apply to the amount paid within 
the United States for that part of the 
transportation which takes place within 
the United States. The tax on trans¬ 
portation of coal does not apply to the 
transportation of coal with respect to 
which there has been a previous taxable 
transportation. 

(2) Effective December 1, 1943, 

amounts paid by or to the War Shipping 
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Administration for the transportation of 
property by water from one point in the 
United States to another, except be¬ 
tween points on the Great Lakes, are 
exempt from tax until approximately 
six months after termination of hostili¬ 
ties. 

(3) Effective December 1,1943, the tax 
does not apply to amounts paid for the 
transportation of property to or from 
the American Red Cross. 

(4) Effective December 1, 1943, 

amounts paid for transportation of 
property to or from the government of a 
state, territory, or political subdivision 
thereof, or the District of Columbia are 
exempt from tax. 

(5) The tax does not apply to amounts 
paid to the Post Office Department for 
the transportation of property, nor to 
amounts paid for transportation of prop¬ 
erty to or from an international organi¬ 
zation, or any corporation created by act 
of the Congress to act in matters of re¬ 
lief under the Treaty of Geneva of Au¬ 
gust 22, 1854. 

(6) As to shipments on United States 
Government bills of lading, see § 807.200. 

§ 807.105-1 Basis and application of 
tax on transportation of property —(a) 
Transportation. The term “transporta¬ 
tion" means the movement of property 
by a person engaged in the business of 
transporting property for hire, including 
interstate, intrastate, and intracity or 
other local movements, as well as towing, 
ferrying, switching, etc. In general, it 
includes accessorial service furnished in 
connection with a transportation move¬ 
ment, such as loading, unloading, block¬ 
ing and staking, elevation, transfer in 
transit, ventilation, refrigeration, icing, 
storage, demurrage, lighterage, trimming 
of cargo in vessels, wharfage, handling, 
feeding and watering livestock, and simi¬ 
lar services and facilities (§ 143.1 (d). 
Regulations 113). 

(b) Coal. The term "coal" includes 
anthracite, bituminous, semi-bituminous, 
and lignite coal, coal dust, and coke and 
briquettes made from coal (§ 143.1 (f). 
Regulations 113). 

(c) Baggage. An amount paid, m 
connection with the transportation of 
persons, for the transportation of bag¬ 
gage, including incidental charges on ac¬ 
count of excess weight, excess value, stor¬ 
age, transfer, special delivery, etc., or an 
amount so paid for a special baggage or 
express car or other conveyance is sub¬ 
ject to the tax on the transportation of 
property if separable from the payment 
for the transportation of persons and 
separately shown on the records of the 
carrier. Otherwise, the tax on the trans¬ 
portation of persons (see § 807.104-1) 
applies (§ 143.14 (c). Regulations 113). 

(d) Previous taxable transportation of 
coal. An amount paid for the transpor¬ 
tation of coal is not taxable if there has 
been a previous taxable transportation 
of such coal. An amount paid for the 
transportation of coke or briquettes made 
from coal is not subject to tax provided 
there has been a previous taxable trans¬ 
portation of the coal or coal dust from 
which such coke or briquettes were man¬ 
ufactured. When a person delivers to a 
carrier a quantity of coal for a transpor¬ 
tation movement, and the transportation 


tax has previously been paid with respect 
to the coal so delivered, a statement 
to that effect shall be endorsed on the 
bill of lading or other shipping papers. 
This endorsement shall constitute au¬ 
thority to the carrier not to collect tax 
with respect to the transportation 
charges due on such shipment (§ 143.13 
(b), Regulations 113). 

§ 807.106 Tax on transportation of oil 
by pipe line. (Chapter 30. Subchapter A, 
I. R. C.; Regulations 42, Subpart D) 

(a) Rate. 4V 2 percent of amount paid. 

(1) Tax is imposed upon all transpor¬ 
tation of crude petroleum and liquid 
products thereof by pipe line. In the 
event no charge is made for such trans¬ 
portation, or if the payment is made un¬ 
der a transaction which is not an arm’s 
length one and such payment is less than 
the fair charge, the tax is imposed upon 
the fair charge for the transportation 
(Sec. 3460, L R. C.). 

§ 807.107 Telegraph , telephone, radio 
and cable facilities. (Chapter 30, Sub¬ 
chapter B, Sac. 3465,1. R. C.; Regulations 
42. Subpart E) 

(a) Rate. See following sections. 
Rates shown therein are those effective 
April 1, 1944. 

(1) Telephone and radio telephone 
messages. Tax is imposed at the rate 
of 25 percent of the amount paid within 
the United States for each telephone 
message or conversation for which the 
toll charge is more than 24 cents. 

(2) Telegraph , cable, and radio dis¬ 
patches and messages. Tax is imposed 
on the amount paid within the United 
States for each telegraph, cable or radio 
dispatch or message. In the case of each 
such domestic dispatch or message the 
rate of tax is 25 percent. In the case of 
each such international dispatch or mes¬ 
sage the rate^of tax is 10 percent. 

(3) Leased wire, teletypewriter, or 
talking circuit special services. Tax is 
imposed at the rate of 25 percent of the 
amount paid for leased wire, teletype¬ 
writer or talking circuit special service, 
but not including an amount paid for 
service used exclusively in rendering a 
service taxable under the tax described 
in subparagraph (4) of this paragraph. 

(4) Wire and equipment service. Tax 
is imposed at the rate of 8 percent of the 
amount paid for any wire and equipment 
service (including stock quotation and 
information services, burglar alarm or 
fire alarm service, and all other similar 
services but not including service de¬ 
scribed in subparagraph (3) of this para¬ 
graph. 

(5) Local telephone service. Tax is 
imposed at the rate of 15 percent of the 
amount paid by subscribers for local tele¬ 
phone service and for any other tele¬ 
phone service in respect of which a tax 
is not payable under the taxes described 
in subparagraphs (1) to (4) inclusive, of 
this paragraph. Amounts paid for the 
installation of instruments, wires, poles, 
switchboards, apparatus, and equipment 
shall not be considered amounts paid for 
service. 

SUBPART B—EXEMPTIONS FROM FEDERAL 
EXCISE TAXES 

§ 807.200 Exemption from specific 
Federal excise taxes as to articles sold 
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and services furnished for the use of the 
United States. Exemption is available 
from the following specific Federal ex¬ 
cise taxes, to the extent indicated below, 
in connection with articles sold and serv¬ 
ices furnished for the use of the United 
States. 

(a) Tax on telephone, telegraph, cable, 

radio, or leased wire services or facilities 
(see § 807.107), to the extent such serv¬ 
ices or facilities are furnished directly 
to the United States and for which pay¬ 
ment is made directly by the United 
States. No exemption is available with 
respect to such services or facilities fur¬ 
nished to a contractor or other person 
operating under a contract to perform 
work on behalf of, or to furnish articles 
or materials to, the United States Gov¬ 
ernment or any agency thereof. (See 
Note 1.) ' 

(b) Tax on transportation of persons 
(see § '807.104 with respect to payments 
for transportation furnished to the 
United States upon a United States Gov¬ 
ernment transportation request. (See 
Note 1.) 

(c) Tax on transportation of property 
(see § 807.105). with respect to payments 
for transportation to or from the Gov¬ 
ernment of the United States shipped on 
a United States Government bill of lad¬ 
ing. (See Note 1.) 

Not* 1 : Exemption of these Items through 
June 30, 1947 was authorized by the Secre¬ 
tary of the Treasury on AprU 29, 1944 (9 F. E. 
4616, May 2, 1944) pursuant to authority 
vested in him by section 307 (c) of the 
Revenue Act of 1943. Exemption of these 
items was extended indefinitely by the Sec¬ 
retary of the Treasury on June 20. 1947 (12 
F. R. 4139, June 26. 1947), pursuant to au¬ 
thority vested in him by section 307 (c) 
of the Revenue Act of 1943 as amended by 
section 303 of the Revenue Act of 1945. 

§ 807.200-1 Policy as to claiming ex¬ 
emption from specific Federal excise 
taxes listed in § 807.200. Exemption 
from taxes listed in § 807.200 will be 
claimed and tax exemption certificates 
will be issued* as hereinafter provided. 
Exemptions referred to in § 807.200 from 
transportation taxes are automatically 
secured by the use of United States Gov¬ 
ernment transportation requests or bills 
of lading, as the case may be. Exemp¬ 
tions referred to in § 807.200 from com¬ 
munications taxes are automatically se¬ 
cured without the use of exemption cer¬ 
tificates. 

§ 807.201 Exemption based upon ex¬ 
portation. (a) Exemption is available 

(1) from the manufacturers’ excise taxes 
(§ 807.101 et seq.) and the retailers’ ex¬ 
cise taxes (§ 807.103 et seq.) with respect 
to sales for export and (2) from the tax 
on the transportation of property 
(§ 807.105) with respect to property in 
course of exportation. Secs. 2406, 2705, 
3349, L R. C.; §§314.25-314.27, Regula¬ 
tions 44; §§ 316.25-316.27. Regulations 
46; §§ 320.21-320.22, Regulations 51; 
§§ 143.30-143.35. Regulations 113. 

(b) This exemption will not be 
claimed. Contract prices, therefore, will 
not exclude Federal excise taxes from 
which exemption is available only by rea¬ 
son of export and proof of exportation 
will not be furnished to contractors. 


§ 807.202 Exemption from Manufac¬ 
turers’ excise taxes on sale of certain 
supplies and equipment for vessels of war 
including aircraft, (a) Exemptions from 
Manufacturers’ excise taxes (§ 807.101, et 
seq.) is available with respect to the sale 
of an article for use as fuel supplies, ships' 
stores, sea stores, or legitimate equipment 
on vessels of war of the United States or 
of any foreign nation, vessels employed 
in the fisheries or in the whaling business 
or actually engaged in foreign trade or 
trade between the Atlantic and Pacific 
ports of the United States or between the 
United States and any of its possessions. 

(b) The term “vessels of war” of the 
United States or of any foreign nation 
includes aircraft owned by the United 
States or by any foreign nation and con¬ 
stituting a part of the armed forces 
thereof. The terms “fuel supplies,’’ 
“ships' stores,” “legitimate equipment” 
include all articles, materials, supplies, 
and equipment necessary for the naviga¬ 
tion, propulsion, and upkeep of vessels 
(Sec. 3451, I. R. C.; § 314.28, Regulations 
44; §316.28, Regulations 46). 

(c) Under Treasury Regulations this 
exemption, insofar as it relates to air¬ 
craft, is available only with respect to 
purchases made direct from manufactur¬ 
ers or producers and not with respect to 
purchases from dealers or distributors. 

§ 807.202-1 Policy as to claiming 
exemption described in § 807.202. (a) 

Serious administrative burdens would be 
imposed if the exemption described in 
§ 807.202 were to be claimed with respect 
to articles of a character usable either 

(1) as supplies or legitimate equipment 
for vessels of war, including aircraft or 

(2) otherwise. 

(b) This exemption will not be 
claimed, contract prices will not exclude 
Federal excise taxes on the basis of this 
exemption and proof of this exemption 
will not be furnished to contractors, ex¬ 
cept that such action may be taken in 
connection with purchases of the follow¬ 
ing items: 

(1) Aviation gasoline. 

(2) Lubricating oil suitable only for 
aircraft engines. 

(3) Aircraft tires and inner tubes. 

(4) Aerial photographic cameras in¬ 
cluding gun cameras, lenses, apparatus, 
equipment, and films therefor. 

§ 807.203 Manufacturers’ excise taxes; 
sales for further manufacture, (a) Ex¬ 
emption is available from Manufac¬ 
turers’ excise taxes (§ 807.101 et seq.) 
and may be claimed by manufacturers, 
in the case of sale of any taxable article 
(other than tires, inner tubes or auto¬ 
mobile radios) sold (1) for use by the 
vendee as material in the manufacture 
or production of, or as a component part 
of, a taxable article or (2) for resale by 
the vendee for such use by his vendee if 
such article is in due course so resold. 
(Also see §807.101-2 (d) (2).) An ap¬ 
propriate certificate of the vendee must 
be given to the vendor in order to obtain 
this exemption (Sec. 3442, L R. C.; 
§§ 314.20-314.23, Regulations 44; §§ 316.- 
20-316.23, Regulations 46). 

(b) This exemption is available to a 
purchasing manufacturer without the 


necessity for any action by the Depart¬ 
ment. The standard tax articles do not 
provide for the inclusion in the contract 
price of taxes from which such an ex¬ 
emption is available and such taxes 
should not be a component of the con¬ 
tract price. 

§ 807.204 Sales under contracts en¬ 
tered into prior to June 1 , 1944 and 
agreements, and change orders supple¬ 
mental thereto. Exemption from the 
Manufacturers' excise taxes (§§ 807.101 
et seq.) and the Retailers' excise taxes 
^ < § § 807.103 et seq.) remains available as 
to sales for the use of the United States 
pursuant to a contract entered into prior 
to June 1, 1944 or to any agreement or 
change order (executed prior to, on or 
after June 1,1944) supplemental to such 
contract and bearing the same Govern¬ 
ment contract number. (Sec. 307 (b) 
(1), Revenue Act of 1943). No such 
exemption remains available as to ex¬ 
cise taxes on transportation and com¬ 
munication referred to in §§ 807.104 to 
807.107, inclusive. Accordingly, exemp¬ 
tions from the Manufacturers' and Re¬ 
tailers' excise taxes remain available 
with respect to: 

(a) Sales to the United States by 
prime contractors under fixed price con¬ 
tracts entered into prior to June 1, 1944, 
if the prices exclude the taxes on such 
sales, and under cost-plus-flxed-fee con¬ 
tracts entered into prior to that date; 
and 

(b) Purchases by such prime contrac¬ 
tors from their suppliers or subcontrac¬ 
tors under purchase orders or subcon¬ 
tracts entered into prior to, on or after 
June 1, 1944, Provided . That their prime 
contracts contemplated tax exclusive 
purchases and that the purchase orders 
or subcontracts provide for the exclu¬ 
sion of the taxes from the prices of the 
articles purchased. 

§ 807.204-1 Policy as to claiming ex¬ 
emptions applying to sales under con¬ 
tracts entered into prior to June 1, 1944 
and agreements and change orders sup¬ 
plemental thereto . (a) The provisions 

of prime contracts entered into prior to 
June 1, 1944 determine whether and to 
what extent the contract price includes 
or excludes Federal excise taxes and 
consequently whether and to what ex¬ 
tent exemptions are to be claimed. 

(b) If the price under a prime con¬ 
tract entered into prior to June 1, 1944 
includes an applicable Federal excise tax, 
agreements or change orders supple¬ 
mental to such contract and executed 
on or after June 1, 1944 will also include 
such tax in the price and such tax will 
be paid by the contractor. This shall not 
prevent, however, the claiming of any 
other exemptions available pursuant to 
the provisions of this part. 

(c) If the price under a prime con¬ 
tract entered into prior to June 1, 1944, 
excludes an applicable Federal excise tax, 
agreements or change orders supple¬ 
mental thereto and executed on or after 
June 1, 1944, may also exclude such tax. 
Exemption will continue to be available 
from any tax so excluded. 

(d) Where new contracts normally 
would be executed, supplemental agree- 
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ments or change orders will not be used 
merely to avoid the payment of Federal 
excise taxes. 

§ 807.205 Sales under contracts en¬ 
tered into prior to July 1, 1947 and 
agreements and change orders supple¬ 
mental thereto. Certain exemptions 
from specific Federal excise taxes con¬ 
tinue to remain available as to sales for 
the use of the United States made after 
June 30, 1947, pursuant to a contract 
entered into prior to July 1, 1947, or to 
any agreement or change order (executed 
prior to, on or after July 1, 1947) sup¬ 
plemental to such contract and bearing 
the same Government contract number. 
These are as follows: 

(a) Manufacturers* excise tax on radio 
receiving sets, phonographs, phonograph 
records and musical instruments. See 
§ 807.101-3. 

<b) Manufacturers’ excise tax on fire¬ 
arms, shells, cartridges. See § 807.- 
101 - 10 . 

(c) Tax on pistols and revolvers. See 
§ 807.102. 

(d) Manufacturers’ excise tax on tires 
and inner tubes, when such tires and 
tubes are sold to any person for use as 
component parts in the manufacture of 
an article which is to be sold direct to 
the Department at a price not including 
the tax on the tires and tubes. (See 
§ 807.101-1.) 

§ 807.206 Miscellaneous exemptions. 
In addition to the exemptions discussed 
herein, certain miscellaneous exemp¬ 
tions, applying to private as well as Gov¬ 
ernment procurement, are available from 
Federal excise taxes. Any exemption, as 
to which no policy is otherwise provided 
in this chapter, need not be claimed, in 
which event contract prices will not ex¬ 
clude taxes omthe basis of such an ex¬ 
emption and proof of such an exemp¬ 
tion will not be furnished to contractors. 

§ 807.207 Power of Secretary of the 
Treasury to authorize exemption. The 
Secretary of the Treasury may authorize 
exemption from the taxes imposed by 
Chapter 19 (retailers' excise taxes). 
Chapter 29 (manufacturers* excise 
taxes), or Chapter 30 (transportation 
and communications taxes) of the In¬ 
ternal Revenue Code as to any particular 
articles or services, or class of articles or 
services, to be purchased for the exclu¬ 
sive use of the United States if he deter¬ 
mines that the imposition of such taxes 
with respect to such articles or services, 
or class of articles or services, will cause 
substantial burden or expense which can 
be avoided by granting tax exemption 
and that the full benefit of such exemp¬ 
tion, if granted, will accrue to the United 
States (section 307 (c), Revenue Act of 
1913, as amended by section 303, Revenue 
Act of 1945). Any inquiries relative to 
requests that the Secretary of the Treas¬ 
ury exercises his authority to grant ex¬ 
emptions under this act should be ad¬ 
dressed through channels to the Chief, 
Current Procurement Branch. SS&P Di¬ 
vision, General Staff, U. S. Army. 

§ 807.208 Federal excise taxes not 
covered by this part, (a) This part ap¬ 
plies cnly to Federal excise taxes imposed 
by the following Chapters of the Internal 


Revenue Code: Chapter 19 (retailers' 
excise taxes—see § 807.103, et seq.), 
Chapter 25 (pistols and revolvers—see 
§ 807.102), Chapter 29 (manufacturers’ 
excise taxes—see § 807.101, et seq.) and 
Chapter 30 (transportation and com¬ 
munication—see §§ 801.704 to 801.707, in¬ 
clusive of this chapter. 

(b) When any procuring service has 
responsibility for the procurement or 
purchase of any articles subject to a 
Federal excise tax under any other 
Chapter of the Internal Revenue Code, 
such procuring service may prescribe 
such rules, governing the securing of 
exemption from such tax, as it may deem 
proper. 

SUBPART C—TAX EXEMPTION CERTIFICATE 
FORMS AND PROCEDURE 

§ 807.300 Applicability of this sub- 
part. The forms and procedures set 
forth herein are applicable after June 1 
1944, so far as exemptions from Federal 
excise taxes are concerned, only with 
respect to the exemptions specified in 
§§ 807.200, 807.202 and 807.204. The pol¬ 
icies governing the claiming of these ex¬ 
emptions are set forth in § § 807.200-1 
and 807.202-1. 

§ 807.301 Standard tax exemption 
forms. The following standard tax ex¬ 
emption forms have been prescribed: 

Standard 
Form No. 


U. S. Government Tax Exemption 

Certificate -_1094 

Cover of U. S. Government tax ex¬ 
emption certificate book (front, 
outside and inside; back, out¬ 
side) _- 1094 A 

Tabulation sheet (insert)_ 1094 B 

U. S. Government tax exemption 

identification card- 1094 C 


§ 807.302 U. S . Government Tax Ex¬ 
emption Certificate , Form 1094. U. S. 
Government Tax Exemption Certificate 
Form No. 1094 will be issued by the ap¬ 
propriate officer where required by the 
contract to supply proof of exemption 
with respect to those taxes which have 
been excluded from the contract price, 
as follows: 

(a) All Federal excise taxes from 
which exemption is available on the basis 
of purchase for the use of the United 
States. See §§ 807.202 and 807.305 in 
connection with exemption under Sec¬ 
tion 3451, Internal Revenue Code. 

(b) All state and local taxes, except 
when a different form is required by 
the state or local tax authority. (See 
§ 807.309.) 

§ 807.303 Supply and reports of 
standard forms, (a) Standard Forms 
1094, 1094A, 1094B and 1094C will be 
requisitioned and distributed as pre¬ 
scribed in AR 310-200. 

(b) Such forms will be subject to spe¬ 
cial control as prescribed in paragraph 
12, AR 310-100. 

(c) Submission of reports accounting 
for such forms is indefinitely suspended. 

§ 807.304 Who may execute tax ex¬ 
emption certificates, (a) Tax exemp¬ 
tion certificates will be executed only by 
those officers and Federal employees who 
have been supplied with a Standard 
Form No. 1094-C <U. S. Government tax 
exemption identification card). 


(b) The identification card of author¬ 
ized officers and employees of technical 
services responsible for purchasing at a 
post, camp, or station will be signed by 
the commanding officer. Identification 
cards supplied to other officers and Fed¬ 
eral employees will be signed by the of¬ 
ficer who furnishes such officer or em¬ 
ployee with tax exemption certificates. 

§ 807.305 Aircraft and vessels of war 
supplies and equipment tax exemption 
certificate . (a) The following form is 

prescribed by Regulations 44 (§ 314.28) 
and Regulations 46 (§ 316.28): 

EXEMPTION CERTIFICATE 

(For use by purchasers of articles for use 
as fuel supplies, ships’ stores, sea stores, or 
legitimate equipment on certain vessels (sec¬ 
tion 3451 of the Internal Revenue Code)). 

.. 19— 

(Date) 

The undersigned hereby certifies that he 
is ((1) or (2), whichever is appropriate) 

( 1 ) . 

(Owner, officer, or charterer) 

(2) Agent of--- 

(Name of principal) 

who is_of- 

(Owner or charterer) 

__ and that the article or 

(Name of vessel) 

articles specified in the accompanying order, 
or as specified below or on the reverse side 
hereof, will be used only for fuel supplies, 
ships’ stores, sea stores, or legitimate equip¬ 
ment on a vessel belonging to the following 
class: 

(Here state whichever of the following 
classes enumerated in Section 3451 is appro¬ 
priate: 

(1) Vessels engaged In foreign trade, 

(2) Vessels engaged in trade between the 
Atlantic and Pacific ports of the United 
States, 

(3) Vessels engaged in trade between the 
United States and any of its possessions, 

(4) Vessels employed in the fisheries or 
whaling business, 

(5) Vessels of war of the United States or 
a foreign nation. 

If the articles are purchased for use on 
civil aircraft engaged in trade as specified in 
(1) or (3) above, state the name of the coun¬ 
try in which the aircraft is.registered.) 

The undersigned understands that if the 
articled used for any purpose other than as 
stated in this certificate, or is resold or oth¬ 
erwise disposed of, he must report such fact 
to the manufacturer. It Is understood that 
this certificate may not be used in purchas¬ 
ing articles tax free for use as fuel supplies, 
etc., on pleasure vessels, or on any type of 
aircraft except (a) civil aircraft employed In 
foreign trade or trade between the United 
States and any of its possessions, and other¬ 
wise entitled to exemptions, and (b) sit- 
craft owned by the United States or any for¬ 
eign country and constituting a part of the 
armed forces thereof. It is also understood 
that the fraudulent use of this certificate to 
secure exemption will subject the under¬ 
signed and all guilty parties to a penalty 
equivalent to the amount of tax due on the 
sale of the article and upon conviction to a 
fine of not more than $10,000, or to Impris¬ 
onment for not more than five years, or both, 
together with costs of prosecution. The un¬ 
dersigned also understands that he must he 
prepared to establish by satisfactory evidence 
the purpose for which the article was used. 


(Name) 


(Address) 

(b) The above form will be issued by 
the appropriate officer where required by 
the contract to supply proof of excmp- 
























Tuesday, November 18, 1947 


FEDERAL REGISTER 


7749 


tion with respect to the Federal excise 
taxes from which an exemption is avail¬ 
able under Section 3451, Internal Reve¬ 
nue Code, such as for fuel supplies, ship 
stores and equipment for vessels of war, 
including aircraft of the armed forces. 
See 5 807.202-1 as to the policy with re¬ 
spect to claiming this exemption. 

§807.306 Preparation and execution 
of exemption certificates, (a) In the 
preparation of tax exemption certificates 
the typewriter will be used when prac¬ 
ticable; otherwise ink or indelible pencil 
will be used. The use of ordinary lead 
pencil is prohibited. AH blank spaces 
must be properly filled in or lined out. 
and no such exemption certificate will be 
delivered to a contractor unless fully and 
properly executed, except that the Bureau 
of Internal Revenue has advised that it 
is not necessary to state the amount of 
Federal tax upon the exemption certifi¬ 
cate. The amount of tax should be 
stated, however, if readily available. In 
a case where Federal excise taxes have 
been excluded from the contract price of 
articles or supplies purchased, but the 
exact amount of the tax cannot be deter¬ 
mined at that time, a blanket tax exemp¬ 
tion certificate may be issued to cover all 
sales under the contract. The certificate 
should cover aU articles purchased under 
such contract, including delivery orders 
placed thereunder by other officers. As 
to blanket tax exemption certificates cov¬ 
ering purchases under contracts of the 
Federal Supply Schedule, see § 807.309. 

(b) A separate certificate for each kind 
of tax (Federal, State or local) involved 
will be prepared. In the issuance of 
these certificates care must be exercised 
to fill in the blank spaces provided, for 
showing on each certificate the separate 
amounts of the taxes involved (if known) 
so that the certificates may be used only 
for the purpose intended. 

(c) Where the supplies or work cov¬ 
ered by the contract are not taxable as 
such and the certificate is to be used for 
the purpose of obtaining exemption on 
the articles to be incorporated in the 
supplies or work covered by the contract, 
the amount of tax to be shown on the 
certificate should be stated as “None.” 
No tax should be shown on the certificate 
except the tax imposed directly upon the 
supplies or work covered by the contract. 

(d) Tax Exemption Certificate Form 
No. 1094 may be modified insofar as nec¬ 
essary with respect to contracts for con¬ 
struction, alterations, improvements and 
repairs. The person issuing a tax ex¬ 
emption certificate will, in addition to 
his signature and title, insert on the lines 
provided therefor, his identification card 
number. (See § 807.304.) 

§ 807.307 When exemption certificates 
are issued to contractors. At any time 
after the execution of the contract, a tax 
exemption certificate (Form 1094) will 
be executed and delivered to the contrac¬ 
tor, upon request, covering Federal ex¬ 
cise taxes where supplies are taxable as 
in this section indicated and are pur¬ 
chased by the Government at a price 
which is exclusive of such tax. In such a 
case, the description of the supplies fur¬ 
nished tax free will be inserted on the 
tax exemption certificate. 


§ 807.308 Blanket tax exemption cer¬ 
tificates; contracts under Federal Supply 
Schedule, (a) Nothing contained in 
Parts 801 to 811 of this chapter will be 
construed as authorizing the issuance of 
blanket tax exemption certificates by 
chiefs of procuring services or contract¬ 
ing officers covering purchases under 
contracts of the Federal Supply Sched¬ 
ule. Upon application of the contractor, 
the Procurement and Accounting Divi¬ 
sion, Office of the Secretary, will issue 
blanket tax exemption certificates as 
may be necessary to cover all purchases 
made by Department agencies in Wash¬ 
ington, D. C., and in the field under term 
contracts of the Federal Supply Sched¬ 
ule, Bureau of Federal Supply, Treasury 
Department. 

(b) Contractors are required to indi¬ 
cate the number of the applicable blan¬ 
ket tax exemption certificate on their in¬ 
voices. 

(c) The purchase order need not con¬ 
tain the number of the applicable tax 
exemption certificate. It is sufficient 
that it contain a reference to the Federal 
Supply Schedule contract number. 

§ 807.309 State and local taxes, (a) 
Tax exemption certificates are also used 
for establishing exemptions from state 
and local taxes. In such cases, certifi¬ 
cates should be prepared in accordance 
with the requirements of the particular 
state or local tax authority concerned. 
In most cases. Form 1094 (§ 807.302) will 
be the appropriate form of tax exemption 
certificate. Except as provided in para¬ 
graph (b) of this section, no tax exemp¬ 
tion certificate should be issued with re¬ 
spect to a state or local tax unless the 
contract shows that the price paid by 
the Government is exclusive of the tax 
to which the certificate pertains or un¬ 
less the contractor consents to the de¬ 
duction of such tax from the contract 
price and the acceptance of the tax 
exemption certificate in lieu thereof. 

(b) When impossible for any reason to 
effect purchases, excluding the amount 
of any state or local tax which is deemed 
to be legally inapplicable to Government 
purchases, a tax exemption certificate on 
Form 1094 will be executed and delivered 
to the disbursing officer to whose ac¬ 
counts the vouchers in the transaction 
pertain, together with a written state¬ 
ment to the effect that the vendor refused 
such certificate. Tax exemption certifi¬ 
cates executed and delivered as pre¬ 
scribed in this subparagraph are for the 
use of the Finance Department in secur¬ 
ing a refund of the amount of the taxes 
involved. The serial number of the tax 
exemption certificate will be shown on 
the payment voucher. 

(c) When Form No. 1094 (or other 
appropriate certificate) executed under 
the conditions stated above, is received 
in the administrative office (Finance De¬ 
partment), the bureau or office number 
of the payment voucher will be noted on 
the certificate and the administrative 
office (Finance Department) will biU the 
state or local taxing agency for refund 
of the taxes paid. The amount(s)' col¬ 
lected will be transmitted to the disburs¬ 
ing officer for credit to the appropria¬ 
tion (s) from which the vouchers were 
paid, or to miscellaneous receipts ac¬ 


counts, “4326—Refund, State and Local 
Taxes,” if the appropriation cannot be 
readily identified. In the event the ad¬ 
ministrative office (Finance Depart¬ 
ment) fails to secure refund of the 
amount of taxes paid, it will transmit 
promptly to the General Accounting Of¬ 
fice the tax exemption certificates, if 
available, together with aU correspond¬ 
ence with the taxing agency relating 
thereto, and information as to the dis¬ 
bursing officer’s voucher number on 
which payment for the merchandise was 
made, for use by the General Accounting 
Office in effecting coUection thereof as 
required by section 236, Revised Statutes, 
as amended by the Budget and Account¬ 
ing Act. 1921. 

SUBPART D—STATE AND LOCAL TAXES 

§ 807.400 General. While the various 
state and local tax laws are not uniform 
in their application, as a general rule 
Government purchases are exempt from 
such taxes. See § 807.309 relative to the 
use of tax exemption certificates in estab¬ 
lishing exemptions from state and local 
taxes. See also §§ 807.500, 807.501, and 
807.502 as applicable to state and local 
taxes. 

SUBPART E—COLLECTION AND PAYMENT OF 

FEDERAL EXCISE TAXES BY THE GOVERN¬ 
MENT 

§ 807.500 Collection from purchaser 
or user. Except as provided in § 807.502, 
the amount of the Federal excise tax will 
be collected from the purchaser when 
articles, subject to tax under Chapter 25 
(tax on pistols and revolvers—see 
§ 807.102) or Chapter 29 (Manufac¬ 
turers' excise taxes—see §§ 807.101, et 
seq.) of the Internal Revenue Code, pur¬ 
chased free of tax are sold to individuals 
or used for other than the use of the 
United States. Funds so collected will 
be deposited with the local disbursing 
officer together with information of the 
name of the contractor from w T hom the 
articles were purchased and the number 
of the contract under which purchase 
was made. In cases where the name 
and amount of the contract involved are 
not known to the sales officer, he will 
ascertain this information from the 
shipping or contracting offioer or from 
the chief of the procuring service, if 
necessary. 

§ 807.501 Disposition of funds re¬ 
ceived. Funds received by a disbursing 
officer as payment for taxes imposed by 
Chapter 25 or 29 of the Internal Reve¬ 
nue Code will be placed in a special de¬ 
posit account and remitted to the con¬ 
tractor monthly, or at the time the officer 
closes his accounts when he ceases to 
disburse, in order that return may be 
made therefor to the appropriate Col¬ 
lector of Internal Revenue. A copy of 
the report of such remittance will be 
forwarded to the Bureau of Internal 
Revenue. However, if it is impossible 
for the disbursing officer to determine 
the contractor from whom the articles 
subject to tax under Chapter 25 or 29 
were purchased, he may remit the 
amount of the tax to the Collector of 
Internal Revenue for the district in 
which the disbursing officer is located 
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with a statement that the name of the 
contractor is unknown. 

§ 807.502 In connection with follow¬ 
ing types of transfers of Government- 
owned property purchased by the Gov¬ 
ernment free of tax, it is not necessary 
that the amount of he Federal tax be 
collected from the purchaser and ac¬ 
cordingly the provisions of §§ 807.500 
and 807.501 are inapplicable: 

(a) All sales of surplus property and 
Government-owned contractor inven¬ 
tory (excepting gasoline), as defined in 
section 3. Surplus Property Act of 1944 
(50 U. S. C. 1612). 

(b) All sales of scrap or of used prop¬ 
erty, 

(c) Transfers to a cost-plus-fixed-fee 
contractor of Government-owned prop¬ 
erty for use in connection with the per¬ 
formance of the contract, 

(d> Sales to a lump sum contractor of 
Government-owned property for use in 
connection with the performance of the 
contract. 

(e) Transfers to other agencies of the 
Government, including transfers for dis¬ 
position to the Bureau of Federal Sup¬ 
ply, Treasury Department. 

(f) Transfers to any State, Territory 
of the United States, or political subdi¬ 
vision thereof, or the District of Colum¬ 
bia. when original sales to such agencies 
or instrumentalities are tax exempt. 

§ 807.503 As indicated in paragraph 

(d) of § 807.502, it is not necessary that 
on a sale of property to a lump sum con¬ 
tractor, the amount of the Federal tax, 
as such, be collected from the contrac¬ 
tor. It is not appropriate, however, that 
the contractor derive the benefit aris¬ 
ing from the fact that the Government 
originally acquired the property tax free.. 
Accordingly, in fixing the sales price to 
be paid to the Government by the lump 
sum contractor, one of the elements gor¬ 
ing into the price must be the amount 
of the Federal excise tax which would 
ordinarily be payable upon a sale of the 
property. 

SUBPART F-—CONTRACT TAX ARTICLE 

§ 807.600 standard tax article. Ex¬ 
cept as otherwise stated in § 807.603 all 
fixed price (lump sum) contracts will 
contain a tax article substantially in the 
form set forth in this paragraph. Atten¬ 
tion is directed to the necessity of in¬ 
cluding in each contract suitable pro¬ 
visions to specify any taxes to-be excluded 
from or included in the contract price 
otherwise than as provided in such tax 
article. 

Article_ Taxes. Unless otherwise indi¬ 

cated in this contract, (A) the prices here¬ 
in do not include any state or local sales, 
use or other tax from which the Contractor 
or this transaction of the procurement of 
these supplies is exempt, and (B) the prices 
herein Include all applicable Federal taxes 
and other applicable state and local taxes 
in effect at the date of this contract. Upon 
request of the Contractor, the Government 
will issue tax exemption certificates or fur¬ 
nish other similar proof of exemption with 
respect to the taxes excluded from the price. 
If after the date set for the opening of bids, 
or in the case of a negotiated contract, after 
the date of the award, the Federal Govern¬ 
ment shall impose, remove, or change any 
sales tax, duty, excise tax, or any other tax 


or charge, directly applicable to the supplies 
covered hereby, or other materials used in 
the manufacture thereof, or directly upon 
the importation, production, processing, 
manufacture, or sale of such supplies or ma¬ 
terials. which tax or charge must be borne 
by the contractor because of a specific con¬ 
tractual obligation or by operation of law, 
and if the contractor has paid such tax or 
charge to the Federal Government or to any 
other person, then the prices named herein 
will be increased or decreased accordingly, 
and any amount due to the contractor as a 
result of such change will be charged to the 
Government and entered on vouchers (or in¬ 
voices) as a separate item. Where any du¬ 
ties or taxes have been included in the con¬ 
tract price and a refund or drawback is ob¬ 
tained by the Contractor by reason of the 
export or re-export or supplies covered here¬ 
by. or of materials used in the performance 
of this contract, the amount of such refund 
or drawback will be paid over to the Gov¬ 
ernment, or credited against amounts due 
from the Government under this contract; 
provided, however, that the Contractor shall 
not be required to apply for such refund or 
drawback unless so requested by the Con¬ 
tracting Officer. 

§ 807.601 State and local taxes. 
State and local sales or use taxes gener¬ 
ally do not apply to sales directly to the 
United States or to the use of property 
by the United States. See § 807.400. 
Special provisions may be included in 
any contract with respect to any state 
or local excise tax as to which there is 
doubt whether an exemption exists ap¬ 
plicable to the transaction covered by the 
contract. Any such special provisions 
should clearly specifiy whether such tax 
is to be included in or excluded from the 
price and whether the Government must 
pay or reimburse the Contractor for the 
tax if no exemption is applicable. Con¬ 
tracting Officers, so far as is practicable, 
should take precautions to see that con¬ 
tractors do not include in their bid or 
price any amount for (a) any state or 
local sales or use taxes which do not ap¬ 
ply to sales to the Federal Government 
or to the use of property by the Federal 
Government, or (b) any other state or 
local taxes, exemption from which is 
available in the case of transactions to 
which the Federal Government is a 
party. 

§ 807.602 Specification of taxes in¬ 
cluded or excluded, (a) The standard 
tax article states that unless otherwise 
indicated in the contract, the prices set 
forth include applicable Federal taxes. 
As state in subpart B, ‘‘Exemptions from 
Federal Taxes/’ several exemptions from 
Federal excise taxes are available to the 
United States and certain of these must 
be claimed. In cases where the exemp¬ 
tion must be claimed, the tax must be 
excludedfrom the contract price. Where 
a contract containing the standard tax 
article provides for the procurement of 
an item for which such an exemption is 
available, the Federal tax so excluded 
must be shown expressly in the contract. 

(b) Invitations to bid should require 
bidders to indicate in bids the taxes to 
be included or excluded from the con¬ 
tract price as provided in §§ 807.601 and 
807.602 (a). The tax provisions of each 
contract must be in conformity with any 
invitation to bid and bid form. 

§ 807.603 Omission of standard tax 
article. The chief of any procuring serv¬ 


ice may authorize the omission of the tax 
article set forth in § 807.601 f rom any 
contract when it is plainly inapplicable 
or inappropriate. 

§ 807.604 Customs duties. Customs 
duties are Federal taxes and under the 
standard tax article set forth in § 807.600 
will, unless otherwise indicated in the 
contract, be deemed to be included in 
the contract price. 


Part 808 —Patents and Copyrights 

SUBPART A — PATENT PROVISIONS FOR DEVELOP¬ 
MENTAL AND SUPPLY CONTRACTS 

Sec. 

808.100 Development contract. 

808.100- 1 Definition. 

808.100- 2 Determining criteria. 

808.101 Mandatory contract articles; de¬ 

velopment and supply con¬ 
tracts. 

808.101- 1 Notice and assistance. 

808.101- 2 Reporting of royalties. 

808.101- 3 Classified contracts. 

808.102 Patent indemnity contract arti¬ 

cle; rules applicable. 

808.102- 1 Indemnification of Government 

by contractor; complete. 

808.102- 2 Indemnification of Government 

by contractor; partial. 

808.102- 3 Authorization and consent. 

808.102- 4 Patent infringement bond. 

808.103 Foreground and background pat¬ 

ent rights contract articles; 
rules applicable. 

808.103- 1 Definitions. 

808.103- 2 Title to foreground patents. 

808.103- 3 License under foreground pat¬ 

ents. 

808.103- 4 Rights under background patents 

accompanied by a license under, 
or acquisition of title to, fore¬ 
ground patents. 

808.103- 5 Title to foreign rights. 

808.104 Deviations from contract articles. 
8C8.104-1 Extent to which permitted. 

808.104- 2 Report of deviations. 

808.105 Follow-up of patent rights. 

SUBPART B— COPYRIGHTS 

808.200 General policy. 

808.200- 1 Use of copyrighted matter. 

808.200- 2 Statutory provisions relating to 

Government published copy¬ 
righted material. 

808.200- 3 Author's right to publish. 

808.201 Contract articles and rules appli¬ 

cable. 

808.201- 1 Copyrightable material as main 

item of contract. 

808.201- 2 Copyrightable material as an in¬ 

cidental item to the procure¬ 
ment of supplies and equip¬ 
ment. 

808.201- 3 Contract for motion pictures, etc. 

808.202 Deviations from contract articles. 

803.202- 1 Extent to which permitted. 

808.202- 2 Report of deviations. 

SUBPART C—INVESTIGATION OF CLAIMS FOR THI 
USE OF INVENTIONS AND AGREEMENTS FOR 
INVENTIONS AND PATENT RIGHTS 

608.300 Definitions. 

808.300- 1 Chief, Patents Division. 

808.300- 2 Delegate. 

808.300- 3 Such claim. 

808.301 Applicable statutes. 

8G8.301-1 The Act of 1910. 

803.301- 2 The Patent Marking Statute. 

808.301- 3 The Secrecy Order Act. 

808.301- 4 The Air Corps Act. 

808.301- 5 The Act requiring reports to the 

Attorney General. 

808.301- 6 The Royalty Adjustment Act. 

808.301- 7 Section 3477, Revised Statutes. 

808.302 Patent Interchange agreement. 
8G8303 General policy. 

808.304 Authority and delegations. 
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808.304- 1 Statutory authority of Secretary. 

808.304- 2 Delegation of authority. 

808.305 Prescribed regulations. 

808.305- 1 Appointment and composition of 

boards. 

808.305- 2 Duties of the chiefs of procuring 

services. 

808.305- 3 Reporting of claims. 

808.305- 4 Clearance to investigate. 

808.305- 6 Correspondence with claimant. 

808.305- 6 Report where no settlement Is 

made. 

808.305- 7 Action and authority of the Chief, 

Patents Division. 


808.305- 8 Available procedure for the settle¬ 

ment of claims and purchase of 
invention and patent rights. 

808.305- 0 Settlement with foreign claimants. 

808.305- 10 Fiscal procedures. 

803.305- 11 Disclosure of information. 

808.305- 12 Contracts requiring approval. 

808.305- 13 Submission of contracts for ap¬ 

proval. 

808.305- 14 Contract numbering and distribu¬ 


tion. 

808.306 Contract articles and forms. 

803.306 1 Mandatory contract articles. 

808.306- 2 The License Grant Articles. 

808.306- 3 The License Term Articles. 

808.306- 4 Release of Past Infringement Ar¬ 


ticle. 

808.306- 5 Nah-Estoppel Article. 

808.306- 6 Contracts providing for the pay¬ 

ment of a running royalty. 

808.306- 7 Non-Estoppel variation. 

808.306- 8 Unilateral contract form; gratui¬ 

tous grants. 

808.306- 9 Bilateral contract forms. 


SUBPABT D—PATENT INTERCHANGE AGREEMENT 

808.400 General. 

808.401 Terms of agreement. 

808.402 Questions of policy or procedure 

under agreement. 

808.403 Notice of claim of infringement. 

808.404 Patent rights as the subject of 

reciprocal aid by lend-lease 
beneficiary governments other 
than the United Kingdom. 


SUBPART A—PATENT PROVISIONS FOR DEVEL¬ 
OPMENT AND SUPPLY CONTRACTS 

§ 808.100 Development contract. 

§ 808.100-1 Definition. As used in 
this part, “development contract” means 
any contract awarded under § 804.112 for 
experimental, developmental or research 
work or any contract for further develop¬ 
ment of an item or method for the Gov¬ 
ernment either as a sole object of the 
contract or to an extent beyond that nor¬ 
mally incident to the performance of a 
supply contract for the class of item in¬ 
volved, or any contract in the nature 
of personal services or the like for the 
performance of work which is likely to 
result in the conception or reduction to 
practice of an invention. 

§ 808.100-2 Determining criteria. For 
the purpose of this part, the definition 
in § 808.100-1 is controlling, regardless 
of (a) source of funds alloted to the 
contract; (b) whether the contract is 
administratively known as a research, 
experimental or developmental contract, 
and (c) whether it is in other respects a 
contract for services or supplies, includ¬ 
ing, but not limited to contracts for con¬ 
struction, equipment, rental, bailment, 
architect-engineer services, consultation 
or evaluation of technical data. 

§ 808.101 Mandatory contract ar¬ 
ticles; development and supply contracts. 


§ 808.101-1 Notice and assistance. 
The following article shall be included 
in all development and supply contracts: 

Article _ Notice and assistance. The 

Contractor Bhall promptly report to the Con¬ 
tracting Officer in reasonable written detail 
each claim of patent Infringement asserted 
against it or its subcontractors of which it 
receives notice with respect to the subject 
matter or performance of this contract and 
In the event of litigation against the Gov¬ 
ernment on account of any claim of Infringe¬ 
ment arising out of the performance of this 
contract or the use of any article or material 
supplied thereunder, as and for the purposes 
supplied, the Government shall so advise the 
Contractor and the Contractor shall at the 
request and at the expense of the Govern¬ 
ment furnish to the Government all infor¬ 
mation in the possession of the Contractor 
applicable to the defense thereof: Provided. 
That such information shall be furnished at 
contractor’s expense in all cases in which 
contractor has agreed to indemnify Govern¬ 
ment. 

§ 808.101-2 Reporting of royalties. 
(a) The following article shall be in¬ 
cluded in all supply contracts in excess 
of $10,000.00; 

Article _ Royalties. Contractor shall 

either (a) certify that it wUl pay no royalty 
directly to others for any materials or com¬ 
ponents furnished, or any processes, methods 
or tools used, in the performance of this con¬ 
tract; or (b) furnish to the contracting officer 
or his designee in duplicate a report of the 
amount of royalties, or if the amount thereof 
is not readily determinable, the royalty rate 
it Is obligated to pay directly to others on 
the materials or components or on the com¬ 
pleted item supplies, or for any process, 
method or tool used, in the performance of 
this contract, the name of the person or cor¬ 
poration to whom such royalties are payable, 
and the patent application serial numbers or 
patent numbers, or other identification of 
the inventions where no patent application 
has been filed, under which said royalties 
are to be paid. Such report shall be sub¬ 
mitted not later than the first delivery made 
under the contract, or if no deliveries are 
made, prior to the completion of any termi¬ 
nation agreement. 

(b) The contracting officer or his 
designee shall promptly forward one copy 
of the reports received under the pro¬ 
visions of the foregoing article to the 
Chief. Patents Division, Judge Advocate 
General's Office. 

§ 808.101-3 Classified contracts. The 
following article shall be included in all 
developmental and supply contracts 
which relate to subject matter which 
bears a classification of restricted or 
higher. 

Article . Filing of patent applications. 

(a) While and so long as the subject matter 
of this contract is classified by the Dspart- 
ment of the Army as "Confidential," Con¬ 
tractor agrees to furnish, at the time of or 
prior to filing or causing to be filed a patent 
application disclosing any of the subject mat¬ 
ter thereof, a copy of such application for 
patent to the Contracting Officer or his 
designee for a recommendation by the De¬ 
partment of the Army whether such applica¬ 
tion should be ordered to be kept secret under 
pertinent statutes or otherwise withheld from 
issue by the Government for reasons of na¬ 
tional security and will faithfully observe 
any Instructions of the contracting officer 
or his designee in that regard. 

(b) While and so long as the subject matter 
of this contract is classified by the Depart¬ 
ment of the Army as "Secret" or higher, Con¬ 


tractor agrees that, before filing or causing 
to be filed a patent application disclosing 
any of the subject matter thereof, the Con¬ 
tractor will refer the proposed application 
to the Contracting Officer or his designee for 
a recommendation by the Department of the 
Army whether such application should be 
ordered to be kept secret or otherwise with¬ 
held from issue by the Government for rea¬ 
sons of national security and will faithfully 
observe any instructions given by the Con¬ 
tracting Officer or his designee in that re¬ 
gard which instructions may Include a direc¬ 
tion not to file the same so long as the 
Contracting Officer or his designee deems 
6UCh action necessary in the interests of 
national security. 

(c) While and so long as the subject mat¬ 
ter of this contract is classified "Confiden¬ 
tial" or higher. Contractor agrees upon re¬ 
quest of the Contracting Officer or his desig¬ 
nee to assign and convey to the Government 
the entire right, title and Interest in and to 
each United States patent application, dis¬ 
closing the said subject matter or any part 
thereof, filed by or on behalf of Contractor, 
which Contractor is not obligated to assign 
to the Government by virtue of any other 
provision of this contract, the title to the as¬ 
signed patent application to be held in trust 
by the Government subject to reversion of 
the entire right, title and interest therein 
to Contractor upon allowance of the said ap¬ 
plication or upon declassification of the sub¬ 
ject matter of the same, whichever is earlier, 
provided, however, that hothlng contained 
In this paragraph shall enlarge or diminish 
the rights otherwise granted to or reserved 
by the Government or Contractor in respect 
to s&id application or the invention covered 
thereby except as and to the extent herein 
expressly provided. 

(d) While and so long as the subject- 
matter of this contract is classified "Re¬ 
stricted", contractor agrees he will not, with¬ 
out previous written authorization from the 
Government in each case, permit the issu¬ 
ance in the United States of a patent dis¬ 
closing such subject-matter or a material 
part thereof, nor file in any foreign country 
an application for patent disclosing the said 
subject-matter or a material part thereof. 

§ 808.102 Patent indemnity contract 
article; rules applicable. 

§ 808.102-1 Indemnification of Gov¬ 
ernment by contractor; complete. The 
following article shall be included in all 
supply contracts which include only 
items normally manufactured or sup¬ 
plied by the Contractor or with respect 
to which the Contractor would custo¬ 
marily indemnify the purchaser: 

Article_ Patent indemnity. The Con¬ 

tractor agrees to Indemnify the Government, 
its officers, agents, servants and employees, 
against liability including costs and ex¬ 
penses for infringement upon any Letters 
Patent of the United States (except Letters 
Patent issued upon an application which is 
now or may hereafter be ordered to be kept 
secret or otherwise withheld from issue by 
the Government for reasons of national se¬ 
curity) occurring in the performance of this 
contract or arising by reason of the use or 
disposal by or for the account of the Gov¬ 
ernment of items manufactured or supplied 
hereunder; provided that the foregoing in¬ 
demnity shall not apply with respect to (1) 
any infringement resulting from the addi¬ 
tion to any of such items of other items not 
furnished by Contractor, or (2) uses by the 
Government which Contractor cannot rea¬ 
sonably expect; or (3) any settlement not 
involving judicial determination by a court 
of competent Jurisdiction, of a claim of In¬ 
fringement made without the consent of 
Contractor, or ( 4 ) any claim of infringement 
arising from use or disposal outside the scope 
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of any license limitation under which Con¬ 
tractor is bound provided Contractor haa 
notified the Government of the limitation 
prior to the execution of the contract. 

§ 808.102-2 Indemnification of Gov¬ 
ernment by contractor; partial. The fol¬ 
lowing article shall be included in all sup¬ 
ply contracts which include both items 
or parts thereof normally manufactured 
or supplied by the Contractor, or with 
respect to . which it would customarily 
indemnify the purchaser, and items or 
parts thereof not normally manufactured 
or supplied by the Contractor or with 
respect to which it would customarily 
not indemnify the purchaser. 

Article_— Patent indemnity, (a) The 

Contractor agrees to Indemnify the Govern¬ 
ment, its officers, agents, servants and em¬ 
ployees, against liability including costs and 
expenses for infringement upon any Letters 
Patent of the United States (except Letters 
Patent issued upon an application which is 
now or may hereafter be ordered to be kept 
secret or otherwise withheld from issue by 
the Government for reasons of national se¬ 
curity) occurring in the performance of this 
contract or arising by reason of the use or 
disposal by or for the account of the Govern¬ 
ment of items manufactured or supplied 
hereunder; provided that the foregoing in¬ 
demnity shall not apply with respect to (1) 
any infringement resulting from Che addi¬ 
tion to any of such items of other items not 
furnished by Contractor or (2) uses by the 
Government which Contractor cannot rea¬ 
sonably expect or (3) any settlement not in¬ 
volving judicial determination by a court of 
competent jurisdiction made without the 
consent of Contractor or (4) any claim of 
infringement arising from use or disposal 
outside the scope of any license limitation 
under which Contractor is bound provided 
Contractor has notified the Government of 
the limitation prior to the execution of the 
contract. 

(b) The indemnity provided herein shall 
not apply to any items or parts thereof fur¬ 
nished under this contract which are not 
formally manufactured or supplied by Con¬ 
tractor or with respect to which it would 
customarily not indemnify the purchaser 
and which are identified below: 

(Insert items excluded.) 

§ 808.102-3 Authorization and con¬ 
sent. Tlie following article shall be in- 
included in all development contracts 
and may at the request of the contractor 
be included in any supply contract. 

Article__ Authorization and consent. 

For the purpose set forth in section 6 of the 
Royalty Adjustment Act 1942 (Public No. 
768, 77th Cong.; 35 U. S. C. 94), insofar as 
6ald section 6 refers to the Act of 25 June 
1910, as amended (35 U. 8 . C. 68) , and for no 
other purpose whatsoever, the authorisation 
and consent of the Government shall, with¬ 
out prejudice to Its rights of indemnification, 
if any, be deemed to have been, and is hereby, 
given for all use of manufacture, by the con¬ 
tractor. its subcontractors and vendors, in 
the performance of this contract or any por¬ 
tion thereof or amendment thereto or of any 
subcontract hereunder, (1) of any patented 
Invention embodied in the structure or com¬ 
position of any article the delivery of which 
is accepted by the Government under this 
contract and (2) of any patented invention 
utilized in machinery, tools or methods the 
use of which necessarily 1 results from com- • 


1 “Necessarily” may be deleted when this 
article is used In developmental contracts, 
the sole object of which is research or devel¬ 
opmental work, or in contracts which include 
the indemnity article of f 808.102-1. 
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pliance by the Contractor or the using sub¬ 
contractor with (1) specifications or written 
provisions now or hereafter forming a part of 
this contract or (11) specific written instruc¬ 
tions given by the Government for the pur¬ 
pose of directing the manner of such perfor¬ 
mance. 

§ 808.102-4 Patent infringement bond. 
See § 806.101-7. 

§ 808.103 Foreground and background 
patent rights contract article; rules ap¬ 
plicable. 

5 808.103-1 Definitions, (a) The 
term “Foreground patents” means pat¬ 
ents based upon inventions conceived or 
first actually reduced to practice in the 
performance of a “developmental con¬ 
tract”, or of any research or development 
work done upon the understanding that 
a contract would be awarded. 

(b) “Background patents” means pat¬ 
ents (other than foreground patents) 
based upon inventions which specifically 
relate to the manufacture or use of the 
subject matter of the contract and under 
which the contractor has, or prior to final 
settlement may acquire, the right (with¬ 
out obligation to make payment to other) 
to grant a license. 

§ 808.103-2 Title to foreground pat¬ 
ents. (a) In connection with a develop¬ 
mental contract, when any of the fol¬ 
lowing conditions exist, the article set 
forth in paragraph (c) of this section 
shall be included, unless otherwise au¬ 
thorized by the Chief, Current Procure¬ 
ment Branch. SS&P, General Staff, U. S. 
Army. 

(1) Contractor does not normally seek 
patent protection for its developments. 

(2) Contractor is a non-profit corpo¬ 
ration or institution. 

(3) One contractor has assembled a 
group of research scientists through the 
cooperation of other like firms, institu¬ 
tions or organizations. 

(4) Contractor, working in close co¬ 
operation with research personnel of the 
Government or of another contractor, is 
to produce the prototype of an item of 
equipment or material differing radically 
in structure or mode of operation from 
any items previously made, which said 
item of equipment or material has al¬ 
ready been developed largely or wholly 
by research personnel not connected with 
the contractor. 

(5) The major portion of the work 
under the contract is to be done in Gov¬ 
ernment laboratories and with Govern¬ 
ment furnished equipment. 

(6) Contractor is an organization 
whose principal business is doing re¬ 
search or development work for the 
public. 

(7) The chief of the procuring service 
concerned determines that title to fore¬ 
ground patents is necessary for military 
security. 

(8) Contractor is not subject to condi¬ 
tions in subparagraphs (1) through (7) 
of this paragraph and is willing to give 
title to the Government for a nominal 
or reasonable compensation. 

(b) Price. (1) Under the foregoing 
conditions of paragraphs (a) (1) through 
(8) of this section the contract price, 
based upon the reasonably current costs 
of performance of the work and a reason¬ 


able profit thereon, shall not be Increased 
by reason of the inclusion of the article 
below. In no event may there be in¬ 
cluded as an element of cost (i) expenses 
incurred by the contractor for establish¬ 
ing, developing or maintaining a research 
organization during any period prior to 
the placement of the contract (includ¬ 
ing any preliminary instrument), or (il) 
compensation for contractor’s know-how 
acquired prior to the date of the contract. 

(2) Under paragraph (a) (6) of this 
section, an equitable downward adjust¬ 
ment of the price as determined in sub- 
paragraph (1) of this section may be 
submitted to the Chief, Current Pro¬ 
curement Branch for consideration and 
approval where the contractor desires to 
retain title. 

(3) Under paragraphs (a) (7) and (8) 
of this section a reasonable compensa¬ 
tion may be allowed contractor for the 
title to the rights under foreground pat¬ 
ents in addition to the reasonably esti¬ 
mated current costs of the work and a 
reasonable profit thereon. In connec¬ 
tion with negotiated contracts inquiry 
shall be made before awarding any con¬ 
tract subject to these conditions to ascer¬ 
tain the amount of compensation the 
contractor requires for giving title to the 
Government. If the contracting officer 
believes the amount requested by con¬ 
tractor is reasonable the report of the 
negotiations together with this recom¬ 
mendation shall be forwarded to the 
Chief, Current Procurement Branch, for 
approval, before making the award. 

(4) A report in triplicate of all price 
differentials obtained under paragraph 
(a) (8) shall be made to the Chief, Cur¬ 
rent Procurement Branch, whether or 
not the contract is finally awarded upon 
the condition that the Government re¬ 
ceive title. 

(c) The prescribed article is: 

Article - Patent rights. (a) Where 

used in this article and not elsewhere in this 
contract, the expression “Subject Invention” 
means each invention, improvement and dis¬ 
covery (whether cm* not patentable) conceived 
or first actually reduced to practice (1) in 
the performance of the research, develop¬ 
mental or experimental work called for under 
this contract, or (2) in the performance of 
any research, developmental or experimental 
work relating to the subject matter hereof 
which was done upon the understanding that 
this contract would be awarded; and the ex¬ 
pression “Technical Personnel” means each 
person employed by or working under con¬ 
tract with Contractor who, by reason of the 
nature of his duties in connection with the 
performance of this contract would reason¬ 
ably be expected to make inventions. 

(b) Each Subject Invention made by tech¬ 
nical personnel and, to the extent of Con¬ 
tractor's assignable rights therein, each Sub¬ 
ject Invention made by other than technical 
personnel, shall be the sole and exclusive 
property of the Government, and the Con¬ 
tracting Officer or his designee shall have sole 
power to determine to whom, and in what 
manner and form, consistent with law. title 
thereto shall be assigned and patent protec¬ 
tion therefor shall be obtained in any coun¬ 
try; Provided, however, (1) That as respects 
any Subject Invention made by technical 
personnel employed by or under contract 
with the Contractor prior to the date of this 
contract whom Contractor has in good faith 
endeavored to bring under agreement to pass, 
or to give Contractor the right to pass, to 
the Government the rights herein provided. 
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and as respects any Subject Invention made 
by others than technical personnel, and as 
respects the practice of any Subject Inven¬ 
tion in foreign countries, the said assign¬ 
ment and other rights hereinafter provided 
shall be to the extent of Contractor’s right 
to assign or grant the same without Incur¬ 
ring any obligation to pay royalty or other 
compensation to others on account of said 
grant; (2) that nothing contained In this 
paragraph shall be deemed to grant any 
license under inventions other than a Subject 
Invention. 

(c) Contractor agrees (1) to deliver to the 
Contracting Officer or his designee, promptly 
and In any event prior to final settlement, 
a complete written disclosure of each Sub¬ 
ject Invention which reasonably appears to 
be patentable and, ns to each such invention, 
to exert its best efforts to effect such deliv¬ 
ery not later than six months after first 
publication, public use or sale; (2) to de¬ 
liver to the Contracting Officer or his desig¬ 
nee. duly executed, such instruments of as¬ 
signment, application papers and rightful 
oaths, prepared by the Government relating 
to each Subject Invention title to which Is 
to be assigned pursuant to this contract, as 
the Contracting Officer or his designee may 
require to enable the Government to file 
and prosecute patent applications therefor, 
and to assign and record title to such appli¬ 
cations in any country. 

(d) Contractor agrees to and does hereby 
grant to the Government, to the full extent 
of Contractor’s right to do so without pay¬ 
ment of compensation to others, the right to 
reproduce, use and disclose for governmental 
purposes (including the right to give to for¬ 
eign governments as national interest may 
demand) all or any part of the reports, 
drawings, blueprints, data and technical in¬ 
formation specified to be delivered by Con¬ 
tractor to the Government under this con¬ 
tract; Provided, however, That nothing con¬ 
tained in this sentence shall be deemed to 
•grant a license under any patent now or here¬ 
after issued or imply any right to reproduce 
anything else called for by this contract. 

(e) Until the Contractor has delivered to 
the Government the disclosure reou'red by 
clause (c) (1) of this article, and the infor¬ 
mation as to any subcontractor required by 
subparagraph (f) (2) of this article, there 
shall be withheld from the contract price 
10% of such price, or $5,000, whichever is 
smaller; Provided, however, That nothing in 
this sentence shall be construed ns limiting 
to the amount so withheld the liability of 
the Contractor for default in delivering such 
disclosure. The provision of this subpara¬ 
graph (e) shall not be construed as requiring 
Contractor to withhold any monies from a 
subcontractor to enforce compliance with the 
patent provision of a subcontract. 

(f) (1) Contractor shall exert reasonable 
efforts to negotiate for the inclusion in any 
subcontract hereunder, which Involves 
either research or development (including 
engineering which amounts to either re¬ 
search or development) beyond that nor¬ 
mally Incident to the performance of a sup¬ 
ply contract for the class of item involved, 
of a patent rights article determined to be 
appropriate by the Contracting Officer, or 
his designee. In the event of refusal by 
a subcontractor to accept such patent rights 
article, contractor shall procure the approv¬ 
al, in writing, of the contracting officer or 
hi 3 designee before proceeding with the sub¬ 
contract, and shall cooperate with the Gov¬ 
ernment in the negotiation with such sub¬ 
contractor of a mutually acceptable patent 
rights article; provided, however, that con¬ 
tractor shall in apy event require the sub¬ 
contractor to grant to the Government pat¬ 
ent rights under Subject Inventions of no 
less scope and on no less favorable condi¬ 
tions than those granted to contractor by 
such subcontractor as a part of such sub¬ 
contracting transaction, except that in no 


case shall the rights granted to the Govern¬ 
ment by the subcontractor be required to 
exceed those above agreed to be granted to 
the Government by the Contractor. 

(2) Contractor agrees to notify the con¬ 
tracting officer or his designee, in writing, 
of any subcontract containing a patent 
rights article, to furnish the contracting 
officer or his designee a copy thereof, and 
promptly to notify the contracting officer or 
his designee when such subcontract is com¬ 
pleted. It is understood that with respect 
to this article the Government Is a third 
party beneficiary of such subcontract as be¬ 
tween the prime contractor and a subcon¬ 
tractor or as between any subcontractor and 
Its subcontractor, and that contractor here¬ 
to assigns to the Government all the rights 
that contractor would have to enforce para¬ 
graph (c) of this article. The term “con¬ 
tractor” as used in this article shall include 
the term “subcontractor” with respect to 
contracts between subcontractor and its 
subcontractor; and all subcontractors shall 
be directly responsible to the Government 
for the purposes of this article, regardless of 
the degree of remoteness. Contractor shall 
not be obligated to enforce the agreements 
of any subcontractor hereunder with respect 
to the patent rights article in the subcon¬ 
tract. 

(3) ‘When contractor shall show that it 
has been delayed in the performance of the 
contract due to efforts to obtain on reason¬ 
able terms a qualified subcontractor for any 
particular part, item or function for which 
contractor itself either does not have avail¬ 
able facilities or available qualified person¬ 
nel and that such delay arose from refusals 
of any subcontractor or proposed subcon¬ 
tractor to include the Patent Rights Article, 

Article__ as required by subparagraph (f) 

(1) thereof, contractor’s delivery dates shall 
be extended by a period of time equal to the 
duration of such delay. In the event con¬ 
tractor, after the exercise of its best efforts, 
is unable to obtain on reasonable terms a 
qualified subcontractor for a particular port, 
item or function necessary in the perform¬ 
ance of the contract for which contractor 
itself either does not have available facili¬ 
ties or available qualified personnel, who is 
willing to include the Patent Rights Article, 

Article_herein, contractor may submit to 

the contracting officer a request in writing 
for a waiver or modification of the require¬ 
ment for inclusion of such article in the sub¬ 
contract. If. within thirty (30) days after 
recciot of such request for waiver of said re¬ 
quirement, the Contracting Officer shall fail 
to grant such request for waiver. Contractor 
mav immediately terminate the contract by 
written notice to the Contracting Officer, 
provided that in the request for such waiver 
Contractor shall bring this right of termina¬ 
tion to the attention of the Contracting Of¬ 
ficer. and such termination shall be con¬ 
sidered to be a termination for the conven¬ 
ience of the Government under Article two 
of this contract. 

§ 808.103-3 License under foreground 
patents. (a) The article set forth in 

paragraph (c) of this section shall be in¬ 
cluded in all developmental contracts 
other than those under which title is ob¬ 
tained as provided in § 808.103-2. 

(b) Price. The contract price, based 
upon the reasonably estimated current 
costs of performance of the work and a 
reasonable profit thereon, shall not be 
increased by reason of the inclusion of 
the article in paragraph (c) of the sec¬ 
tion. In no event may there be included 
as an element of cost (1) expense in- 


1 This subparagraph may be added to the 
Delays-Damages article in lieu of Inclusion 
in the IV,tent Rights Article, if desired. 


curred by the contractor for establish¬ 
ing, developing or maintaining a re¬ 
search organization during any period 
prior to the placement of the contract 
(including any preliminary instrument), 
or (2) compensation for contractor’s 
know-how acquired prior to the date of 
the contract. 

(c) The prescribed article is: 

Article__ Patent rights, (a) Where 

used in this article, and not elsewhere In 
this contract, the expression “Subject Inven¬ 
tion” means each invention, improvement 
and discovery (whether or not patentable) 
conceived or first actually reduced to practice 
(1) in the performance of the research, de¬ 
velopmental, or experimental work called for 
under this contract, or (2) in the perform¬ 
ance of any research, developmental or ex¬ 
perimental work relating to the subject mat¬ 
ter here—of which was done upon the under¬ 
standing that a contract for the research, de¬ 
velopmental, or experimental work called for 
herein would be awarded; and the expression 
“Technical Personnel” means each person 
employed by or working under contract with 
Contractor who, by reason of the nature of 
his duties in connection with the perform¬ 
ance of this contract would reasonably be ex¬ 
pected to make inventions. 

(b) Contractor agrees to and does hereby 
grant to the Government an irrevocable, non¬ 
exclusive, non-transferablc and royalty-free 
license to practice, and cause to be practiced 
for the Government throughout the world, 
each Subject Invention in the manufacture, 
use and disposition according to law of any 
article or material, and the use of any meth¬ 
od; Provided, however, (1) That as respects 
any Subject Invention made by Technical 
Personnel employed by or under contract 
with the Contractor prior to the date of this 
contract whom Contractor has in good faith 
endeavored to bring under agreement to pass, 
or to give Contractor the right to pass, to 
the Government the rights herein provided, 
and as respects any Subject Invention made 
by other than Technical Personnel, and as re¬ 
spects the practice of any Subject Invention 
in foreign countries, the said license and 
other rights hereinafter provided shall be to 
the extent of Contractor’s right to grant the 
same without incurring any obligation to 
pay royalty or other compensation to others 
on account of said gTant; (2) that nothing 
contained in this paragraph shall be deemed 
any license under any inventions other than 
a Subject Invention; and (3) that the license 
granted by this article shall not convey any 
right to the Government to manufacture, 
have manufactured or use Subject Inventions 
for the purpose of providing services or sup¬ 
plies to the public in competition with Con¬ 
tractor in Contractor's established fields of 
activity. 

(c) Contractor agrees (1) to deliver to 
the Contracting Officer or his designee, 
promptly and in any event prior to final 
settlement, a complete written disclosure of 
each Subject Invention which reasonably 
appears to be patentable and, as to each such 
invention, to exert its best efforts to effect 
such delivery not later than six months after 
first publication, public use or sale; (2) to 
designate, at the time of such delivery, 
whether cr not said invention has been or 
will be claimed in a patent application and, 
unless it thereafter notifies the Government 
to the contrary not later than eight months 
after first publication, public use or sale, 
to file or cause to be filed in due form and 
time a United Spates patent application cov¬ 
ering each such Invention affirmatively so 
designated; (3) to furnish promptly to the 
Contracting Officer or his designee an irrev¬ 
ocable power to inspect and make copies of 
all matters of record In the United States 
Patent Office in each patent application (in¬ 
cluding any proceeding arising thereunder) 
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filed by or on behalf of the Contractor cov¬ 
ering any Subject Invention; (4) to the ex¬ 
tent of Contractor's right to do so to deliver 
to the Contracting Officer or his designee, duly 
executed, such instruments of assignment, 
application papers and rightful oaths, pre¬ 
pared by the Government, as are necessary to 
vest in the Government the sole and -exclu¬ 
sive ownership in, and the right to apply for 
and prosecute patent applications covering 
each Subject Invention which Contractor 
does not affirmatively designate as aforesaid 
or, having designated as aforesaid, thereafter 
notifies the Government to the contrary 
(subject, however, to the reservation of a 
non-exclusive and royalty-free license there¬ 
under to Contractor which license shall be 
assignable to the successor of that part of 
Contractor’s business to which it pertains); 
(5) in the event Contractor elects not to con¬ 
tinue prosecution of any such application 
filed by the Contractor the Contractor shall 
so notify the Contracting Officer or his desig¬ 
nee and to the extent of Contractor's right 
to do so deliver to him or such designee a 
duly executed assignment to the Govern¬ 
ment of the entire rights to the application 
and any and all inventions covered therein 
(subject to a reservation as specified in (4) 
above), not less than sixty days before ?x- 
piration of the response period, to enable the 
Government to continue prosecution of the 
application; and (6) to deliver to the Con¬ 
tracting Officer or his designee, duly exe¬ 
cuted. Instruments or license fully confirma¬ 
tory of any license rights herein agreed to be 
granted to the Government. 

(d) Contractor agrees to and does hereby 
grant to the Government, to the full extent 
of Contractor’s right to do so without pay¬ 
ment of compensation tp others, the right 
to reproduce, use and disclose for govern¬ 
mental purposes (Including the right to give 
to foreign governments as national interest 
may demand) all or any part of the reports, 
drawings, blueprints, data and technical in¬ 
formation specified to be delivered by Con¬ 
tractor to the Government under this con¬ 
tract: Provided, however, That nothing con¬ 
tained in this sentence shall be deemed to 
grant a license under any patent now or 
hereafter Issued or imply any right to re¬ 
produce anything else called for by this 
contract. 

(e) Until the Contractor has delivered to 
the Government the disclosure and designa¬ 
tion required by clauses (c) (1) and (c) (2) 
of this article and the information as to any 
subcontractor required by subparagraph (f) 
(2) of this article, there shall be withheld 
from the contract price 10% of such price, or 
$5,000, whichever is smaller: Provided, how¬ 
ever, That nothing in this sentence shall be 
construed as limiting to the amount so with¬ 
held the liability of the Contractor for de¬ 
fault in delivering such disclosure. The pro¬ 
vision of this subparagraph (e) shall not be 
construed as requiring Contractor to with¬ 
hold any monies from a subcontractor to en¬ 
force compliance with the patent provision 
of a subcontract. 

(f) (1) Contractor shall exert reasonable 
efforts to negotiate for the inclusion in any 
subcontract hereunder, which Involves either 
research or development (including engineer¬ 
ing which amounts to either research or de¬ 
velopment) beyond that normally incident 
to the performance of a supply contract for 
the class of item involved, of this patent 
rights article or one not less favorable to the 
Governmeiit than this article. In the event 
of refusal by a subcontractor to accept such 
a patent rights article, contractor shall pro¬ 
cure the approval, in writing, of the con¬ 
tracting officer or his designee before pro¬ 
ceeding with the subcontract, and 6hall co¬ 
operate with the Government in the negotia¬ 
tion with each subcontractor of a mutually 
acceptable patent rights article: Provided, 
however. That contractor shall in any event 
require the subcontractor to grant to the 


Government patent rights under Subject In¬ 
ventions of no less scope and of no less favor¬ 
able conditions than those granted to con¬ 
tractor by such subcontractor as a part of 
such subcontracting transaction, except that 
in no case shall the rights granted to the 
Government by the subcontractor be required 
to exceed those above agreed to be granted to 
the Government by the Contractor. 

(2) Contractor agrees to notify the con¬ 
tracting officer or his designee, in writing, of 
any subcontract containing a patent rights 
article, to furnish the contracting officer or 
his designee a copy thereof, and promptly to 
notify the contracting officer or his designee 
when such subcontract is completed. It is 
understood that with respect to this article* 
the Government is a third party beneficiary 
of such subcontract as between the prime 
contractor and a subcontractor or as between 
any subcontractor and its subcontractor, and 
that contractor hereby assigns to the Gov¬ 
ernment all the rights that contractor would 
have to enforce paragraph (c) of this article. 
The term “contractor” as used in this article 
shall Include the term “subcontractor” with 
respect to contracts between subcontractor 
and its subcontractor; and all subcontractors 
shall be directly responsible to the Govern¬ 
ment for the purposes of this article, regard¬ 
less of the degree of remoteness. Contractor 
shall not be obligated to enforce the agree¬ 
ments of any subcontractor hereunder with 
respect to the patent rights article in the 
subcontract. 

(3) 1 When contractor shall show that it 
has been delayed in the performance of the 
contract due to efforts to obtain on reason¬ 
able terms a qualified subcontractor for any 
particular part, item or function for which 
contractor itself either does not have avail¬ 
able facilities or available qualified personnel 
and that such delay arose from refusals of 
any subcontractor or proposed subcontractor 
to include the Patent Rights Article, Article 

-- as required by subparagraph (f) (1) 

thereof, contractor’s delivery dates shall be 
extended by a period of time equal to the 
duration of such delay. In the event con¬ 
tractor, after the exercise of its best efforts, 
is unable to obtain on reasonable terms a 
qualified subcontractor for a particular part, 
item or function necessary in the perform¬ 
ance of the contract for which contractor 
itself either does not have available facili¬ 
ties or available qualified personnel, who is 
willing to Include the Patent Rights Article, 

Article-herein, contractor may submit 

to the contracting officer a request in writing 
for waiver or modification of the require¬ 
ment for Inclusion of such article in the 
subcontract. If, within thirty (30) days 
after the date of receipt of such request for 
waiver of said requirement, the Contracting 
Officer shall fail to grant such request for 
waiver, Contractor may immediately termi¬ 
nate the contract by written notice to the 
Contracting Officer, provided that in the re¬ 
quest for such waived Contractor shall bring 
this right of termination to the attention 
of the Contracting Officer, and such termi¬ 
nation shall be considered to be a ter ming , 
tlon for the convenience of the Government 
under Article_of this contract. 

§ 808.103-4 Rights under background 
patents accompanied by a license under, 
or acquisition of title to, foreground pat¬ 
ents. (a) The contract provision set 
forth in paragraph (c) of this section 
may be added to the Articles set forth 
in §§ 808.103-2 or 808.103-3 whenever the 
contracting officer determines that the 
Government should equitably receive re¬ 
production rights under background pat¬ 
ents, in addition to title or license under 


1 This subparagraph may be added to the 
Delays-Damages article in lieu of inclusion 
in the Patent Rights Article, if desired. 


foreground patents as provided in 
§§ 808.103-2 and 808.103-3. 

(b) Price . The contract price, based 
upon the reasonably estimated current 
costs of performance of the work and a 
reasonable profit thereon, shall not be 
increased by reason of the inclusion of 
the article below. In no event may there 
be included as an element of cost (i) ex¬ 
penses incurred by the contractor for es¬ 
tablishing. developing or maintaining a 
research organization during any period 
prior to the placement of the contract 
(including any preliminary instrument), 
or (ii) compensation for contractor's 
know-how acquired prior to the date of 
the contract. However,, the following 
advantages to the contractor are equita¬ 
ble considerations which the contracting 
officer should take into account in de¬ 
termining whether the Government is 
entitled to background patent rights un¬ 
der the contract without additional cash 
consideration, bearing in mind that the 
value of such advantages varies accord¬ 
ing to the facts and circumstances of 
each case and that they are in addition 
to the payments for the reasonably esti¬ 
mated current costs of the performance 
of the work and a reasonable profit 
thereon. 

(1) Aid to the contractor in conduct¬ 
ing research or development which the 
contractor would otherwise conduct at 
his own expense; 

(2) A new research objective or idea; 

(3) Possibility of exploring fields too 
speculative, in many cases, to be under¬ 
taken commercially. 

(4) Access to the knowledge and ex¬ 
perience of Government personnel in . 
connection with the experiments or tests 
required by the contract, and frequently 
the direct aid and assistance of Govern¬ 
ment personnel furnished to the con¬ 
tractor; 

(5) Use of or access to Government 
facilities for testing new developments 
in connection with the contract. 

The reproduction rights provided by 
the provisions below are highly desirable- 
where it is believed that the manufac¬ 
ture or use of the subject matter of the 
contract, or parts, modifications and im¬ 
provements thereof will involve the prac¬ 
tice of inventions covered by contrac¬ 
tor’s background patents and where such 
manufacture or use is likely to be sub¬ 
stantial. As a means of influencing 
contractors to give these rights, competi¬ 
tion should be sought to the fullest ex¬ 
tent among qualified contractors, point¬ 
ing out the foregoing advantages to the 
contractor. 

(c) The prescribed provision to follow 
in sequence after paragraph (f) of the 
article in § 808.103-2 (c) and paragraph 
(f) of the article in § 808.103-3 (c) is: 

(g) In addition to the rights granted to 
the Government in the foregoing paragraphs 
of this Article, in view of the consideration 
therefor, Contractor hereby gives the Gov¬ 
ernment the right under patents now or 
hereafter issued, under which Contractor 
now has or prior to final settlement of the 
contract may acquire the right to grant 
licenses, but only to the extent Contractor 
may grant such license without becom¬ 
ing liable to pay compensation to others 
because of such grant, to reproduce or to 
have reproduced articles or materials sub¬ 
stantially the same as those delivered to 
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the Government hereunder, and to prac¬ 
tice or cause to be practiced processes de¬ 
veloped in the performance of this contract, 
including any modifications or improvements 
thereof, and to use in their entirety and 
dispose of in accordance with law articles 
or materials so reproduced. The acceptance 
or exercise by the Government of said right 
shall not estop the Government at any time 
to contest the enforceability, validity or 
scope of. or title to, any patent under which 
said right is granted by this subparagraph. 
This subparagraph (g) shall not be required 
to be included in any subcontracts under the 
provisions of subparagraph (f) hereof. 

§ 808.103-5 Title to foreign rights. 
Executive Order 9865 dated June 14. 1947 
(sec. I, WD Bui. 10. 1947) provides in 
part that: 

All Government Departments and Agencies 
shall, whenever practicable, acquire the right 
to file foreign patent applications on inven¬ 
tions resulting from research conducted or 
financed by the Government. 

In complying with such order procuring 
services will, whenever practicable, in¬ 
clude in each contract the performance 
of which may result in making of an 
invention or inventions a commitment 
by the contractor to convey to the United 
States Government the rights necessary 
to enable the Government to obtain in 
foreign jurisdiction patents on such in¬ 
ventions. An appropriate provision for 
the acquisition of such foreign rights is: 

Article__ Foreign rights. 

Contractor agrees, in addition to the terms 
and conditions set forth hereinabove, (i) 
to grant to the Government title to the for¬ 
eign rights in each subject invention, (ii) 
not to publish or cause to be published a dis¬ 
closure of such invention untU permission 
shall have first been obtained from con¬ 
tracting officer or his designee and (ill) to 
deliver to the contracting officer or his desig¬ 
nee, duly executed, such instrument of as¬ 
signment. application papers and rightful 
oaths, prepared by the Government, as the 
contracting officer or his designee deems 
necessary to vest in the Government the 
sole and exclusive ownership in and the right 
to apply for and prosecute patent applica¬ 
tions, but limited to countries other than 
the United Statcc of America, covering each 
Subject Invention. 

§ 808.104 Deviations from contract 
articles. 

§ 808.104-1 Extent to which per¬ 
mitted. No deviation or modification 
shall be made in any of the articles or 
contract provisions prescribed in this 
section except as follows: 

(a) With the approval of the Chief, 
Current Procurement Branch. 

(b) When such deviation or modifica¬ 
tion is more favorable to the Govern¬ 
ment than the article or contract provi¬ 
sion prescribed. 

(c) As authorized in the instructions 
contained in § 808.103-2. 

(d) The article in § 808.102-1. 

<e> Deviations may be made in word¬ 
ing to clarify a provision to make it ac¬ 
ceptable to contractor, provided that no 
change in substance is effected thereby. 

(f) Provision (g) of the article in 
§ 8C8.103-4 on reproduction rights may 
be modified to specify by name, type, 
model or other definition, the article or 
material to be furnished or the process 
to be developed in the performance of 
the contract and to define the modifica¬ 
tions or improvements thereof under 


which the Government is to obtain re¬ 
production rights. 

(g) Paragraph (f) (2) of the license- 
under-foreground-patents article or of 
the title-under-foreground-patents arti¬ 
cle may be modified to provide that the 
contractor shall enforce subcontractors’ 
obligation to the Government under 
paragraph (c) of the same article. 

§ 808.104-2 Report of deviations. A 
report of all deviations or modifications 
made under the authority of § 803.104-1, 
or requests for deviations under 
§ 808.104-1 (a) shall be made to the 
Chief, Current Procurement Branch in 
duplicate. Such reports or requests shall 
indicate the contract number and date, 
name of contractor, item or item of pro¬ 
curement involved, and should point out 
the deviation, preferably by composite 
draft of the Article showing new ma¬ 
terial added by underscoring, and matter 
deleted, by lining out such deleted mat¬ 
ter. The reasons for the deviation or 
modification shall be stated. In the case 
where the approval of the deviation or 
modification by the chief of the procur¬ 
ing service is required, a statement shall 
be included that such approval has been 
obtained. 

§ 808.105 Follow-up of patent rights. 
The chiefs of procuring services will 
maintain appropriate systems of follow¬ 
up in connection with developmental 
contracts in order that eventuating in¬ 
ventions may be properly identified and 
formal agreements evidencing the Gov¬ 
ernment’s rights therein be obtained. 

SUBPART B—-COPYRIGHTS 

§ 808.200 General policy. 

§ 808.200-1 Use of copyrighted matter. 
It is the policy of the Department that 
copyrighted matter will not be used in 
the preparation of a Department publi¬ 
cation except with the written consent 
of the copyright owner or on approval of 
the Secretary. (See AR 310-10.) 

§ 808.200-2 Statutory provisions re¬ 
lating to Government published copy¬ 
righted material. The attention of 
copyright owners should be invited in 
appropriate instances to section 8 of 
Public Law 281 (80th Congress, approved 
July 30, 1947) published in WD Bulletin 
14, 1947. providing in part as follows: 
“the publication or republication by the 
Government, either separately or in a 
public document, of any material in 
which copyright is subsisting shall not be 
taken to cause any abridgement or an¬ 
nulment of the copyright or to author¬ 
ize any use or appropriation of such 
copyright material without the consent 
of the copyright proprietor.” 

§ 808.200-3 Author’s right to publish. 
Further, no individual will be prevented 
from securing recognition, through pub¬ 
lication under his own name, for any 
contributions made to any field of hu¬ 
man knowledge, insofar as such publica¬ 
tion (a) is not prohibited by security 
regulations, (b) is copyrightably distinct 
from any copyrightable material com¬ 
posed and produced in the performaiice 
of a Government contract, and (c) is not 
composed or produced on time paid for 
directly or indirectly by the Government. 


5 808.201 Contract articles and rules 
applicable. 

§ 808.201-1 Copyrightable material 
as main item of contract. The article 
set forth in this section shall be included 
in all contracts for the production or 
composition of copyrightable material as 
the primary purpose of the contract, ex¬ 
cept as provided in § 838.201-3. The 
foregoing rule shall be construed to in¬ 
clude contracts where the only thing fur¬ 
nished the Government is a report, such 
as in certain contracts for research and 
development, furnishing of design data, 
or evaluation of technical data, etc. 

Article__ Copyrights. 

(a) The Contractor for itself, its agents 
and employees warrants that no rights at 
common law shall be asserted and that no 
claim to copyright by statute shall be estab¬ 
lished in any copyrightable material first 
produced or composed in the performance of 
this contract. This warranty shaU enure to 
the benefit of the Government, its officers, 
agents, employees and contractors. 

(b) Insofar as Contractor has or shall here¬ 
after acquire the right to do so, without 
payment of compensation to others. Con¬ 
tractor hereby agrees to grant and dees 
hereby grant to the Government, and to its 
officers, agents, servants, and employees 
when acting within the scope of their official 
capacities, a royalty-free nonexclusive right 
and license to reproduce and publish, have 
reproduced and published for it. use and dis¬ 
pose of in any manner all copyrightable 
material (other than that specified in para¬ 
graph (a)J furnished in the performance of 
this contract and whether or not such mate¬ 
rial is printed or reprinted from plates, typo 
or other reproduclbles furnished by the Con¬ 
tractor. 

(c) The Contractor agrees, for itself, its 
agents and employees, to hold and save the 
Government, and its officers, agents, servants 
and employees, when acting within the scope 
of their official capacities, harmless from any 
civil liability, including costs and expenses, 
for any invasion of the right of privacy aris¬ 
ing out of the reproduction, publication, use 
or disposition of any material used or fur¬ 
nished in the performance of this contract. 

(d) The Contractor shall diligently and 
promptly report to the Contracting Officer in 
reasonable written detail the identity and 
apparent applicability of each adversely held 
domestic copyright pertinent to this contract 
which has heretofore or shall hereafter come 
to the attention of the Contractor’s legal rep¬ 
resentatives or executive agents in its ordi¬ 
nary course of business. 

§ 808.201-2 Copyrightable material as 
an incidental item to the procurement 
of supplies and equipment . The Article 
set forth in this section shall be included 
in all contracts for the production or 
composition of copyrightable material 
which is incidental to the procurement 
of supplies and equipment, when the full 
cost of composition and production of 
such material is to be charged to the Gov¬ 
ernment. 

Article_ Copyrights. 

(a) Contractor hereby agrees to grant and 
does hereby grant to the Government, and 
to its officers, agents, servants, and employees 
when acting within the scope of their official 
"'duties, a royalty-free, nonexclusive license to 
reproduce and publish, have reproduced and 
published for it, use and dispose of in any 
manner all copyrightable material ori 2 inated, 
prepared and delivered to the Government, 
under this contract, by the Contractor, its 
employees or subcontractors (excluding parts 
suppliers) specifically employed or assigned 
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to originate and prepare such material. Con¬ 
tractor shall have the right to copyright such 
material In its own name, and retain title 
thereto, subject to such license. 

(b) Insofar as Contractor has or shall here¬ 
after acquire the right to do so, without pay¬ 
ment of compensation to others, Contractor 
hereby agrees to grant and does hereby grant 
to the Government, and to its officers, agents, 
servants, and employees when acting within 
the scope of their official capacities, a royalty- 
free nonexclusive right and license to pub¬ 
lish, have published for it, use and dispose 
of all copyrightable material (other than that 
specified in paragraph (a) | furnished in the 
performance of this contract and whether 
or not such material is printed or reprinted 
from plates and type furnished by the Con¬ 
tractor. 

(c) The Contractor for itself, its agents 
and employees, represents and warrants to 
the Government that the work covered by 
and material furnished under this contract 
has, or will contain, no libelous or other 
unlawful matter, and that it in nowise vio¬ 
lates the copyright, or any other right of any 
person or party whatsoever, and the Con¬ 
tractor* agrees to indemnify the Government, 
its officers, agents, servants and employees, 
when acting within the scope of their offi¬ 
cial capacities against any civil liability, in¬ 
cluding costs and expenses, for any and all 
claims arising out of or by reason of any of 
proprietary rights, copyright, right of pri¬ 
vacy or any other right arising out of the 
performance of this contract or use of the 
material covered thereby, or for any and all 
claims based upon any libelous or other un¬ 
lawful matter contained in the said work 
or material. 

(d) The Contractor 6hall diligently and 
promptly report to the Contracting Officer 
in reasonable written detail the identity 
and apparent applicability of each adversely 
held domestic copyright pertinent to this 
contract which has heretofore or shall here¬ 
after come to the attention of the Contrac¬ 
tor's legal representatives or executive agents 
in its ordinary course of business. 

§ 808.201-3 Contracts for motion pic- 
tiires, etc. The Article set forth in this 
section shall be included in all contracts 
for the procurement of the production of 
motion pictures, preparation of scripts, 
translations, adaptions or any other ver¬ 
sion thereof: 

Article__ Copyrights . 

(a) All material forming the subject-mat¬ 
ter of, and first produced in the performance 
of, this contract becomes the sole property 
of the United States Government, and may 
not be published or reproduced, in whole or 
In part, or in any manner or form, other than 
by the Government. The Contractor for it¬ 
self, its agents and employees, warrants that 
no right at common law shall be asserted and 
no claim to copyright by statute shaU be 
established In any copyrightable material 
first produced or composed In the perform¬ 
ance of this contract. This warranty shall 
enure to the benefit of the Government, its 
officers, agents, employees and Contractors. 

(b) Insofar as the Contractor has or shall 
hereafter acquire the right to do so, without 
payment of compensation to others, the Con¬ 
tractor hereby agrees to and does hereby 
grant to the Government and its officers, 
agents, servants and employees, when acting 
within the scope of their official capacities 
the exclusive right and license to publish or 
reprint, or to have published or reprinted, 
In whole or in part, and to use and dispose 
of in any manner the material herein con¬ 
tracted for. Including, but not by way of limi¬ 
tation, the sole right to translate, dramatize, 
abridge, convert, arrange and adapt the said 
material and to perform, deliver, represent 
and exhibit the same, in public or In private. 


for profit or nonprofit purposes, on the 
speaking stage, by means of silent, sound or 
talking motion pictures, by radio broadcast, 
telephony, telegraphy, television, or any 
other means or methods of transmission, re¬ 
production, delivery, performance, represen¬ 
tation or exhibition, throughout the entire 
world. 

(c) The Contractor, for itself, its agents 
and employees, represents and warrants to 
the Government that the work covered by 
and material furnished under this contract 
has, or wUl contain, no libelous or other un¬ 
lawful matter, and that it In nowise violates 
the copyright or any other right of any per¬ 
son or party whatsoever, and the Contractor 
agrees to indemnify the Government, its of¬ 
ficers, agents, servants, and employees, when 
acting within the scope of their official ca¬ 
pacities, against any civil liabUlty, including 
costs and expenses, for any and all claims 
arising out of or by reason of any violation 
of proprietary rights, copyright, right of 
privacy or any other right arising out of the 
performance of this contract or use of the 
material covered thereby, or for any and all 
claims based upon any libelous or other un¬ 
lawful matter contained in the said work or 
material. 

$ 808.202 Deviations from contract 
article. 

§ 808.202-1 Extent to which per¬ 
mitted. (a) The chiefs of the procur¬ 
ing services are authorized to approve 
deviations in the foregoing articles 
whenever in their judgment, such devi¬ 
ations are necessary to expedite procure¬ 
ment in their respective services. 

(b) No deviations are authorized in 
the policy stated in § 808.2GO-1. 

§ 808.202-2 Report of deviations. 
Report of all deviations made shall be 
made to the Chief, Current Procurement 
Branch, SS&P Division. General Staff, 
U. S. Army. Such report should indicate 
the contract number and date, name of 
contractor, item of supply involved, and 
should point out the deviation, prefer¬ 
ably by a composite draft of the article, 
showing new material added, by under¬ 
scoring, and matter deleted, by lining out 
such deleted matter. The reasons for 
the deviation shall be stated. 

SUBPART C—INVESTIGATION OP CLAIMS POR 

THE USE OP INVENTIONS, AND AGREEMENTS 

FOR INVENTION AND PATENT RIGHTS 

§ 808.300 Definitions. When used in 
this subpart, the following terms have 
the meanings ascribed in this subpart. 

§ 808.300-1 Chief , Patents Division. 
“Chief, Patents Division" means the 
Chief, Patents Division, Office of the 
Judge Advocate General. 

§ 808.300-2 Delegate. “Delegate” 
means any office, board, agent or person 
to whom the powers, duties and authori¬ 
ties set forth in § 808.304-2 have been 
delegated. 

§ 808.300-3 Such claim. “Such claim” 
and “Such a claim" means a claim which 
has in fact been asserted or a claim 
which it may reasonably be anticipated 
will be asserted under any of the fol¬ 
lowing: 

(a) The statutes or any of them re¬ 
ferred to in §§ 808.301-1, 808.301-3, and 
808.301-4. 

(b) Patent Interchange Agreement re¬ 
ferred to in § 808.302. 


§ 808.301 Applicable statutes. 

§ 808.301-1 The act of 1910. The act 
of June 25. 1910 as amended (35 U. S. C. 
68, 94) (hereinafter called “the act of 
1910") provides that wherever an inven¬ 
tion covered by a patent of the United 
States is without license used or manu¬ 
factured by the United States, or by any 
person, firm or corporation for the 
United States and with its authorization 
and consent,* the patent owners remedy 
shall (except as hereinafter stated) be 
by suit against the United States in the 
Court of Claims for recovery of his rea¬ 
sonable and entire compensation for 
such use or manufacture. The benefits 
of the foregoing statute do not inure to 
any patentee or the‘assignee of any pat¬ 
entee, who when he makes such claim is 
in the employment or service of the Gov¬ 
ernment, nor does the foregoing statute 
apply in respect of any patent based 
upon an invention made during the time 
the inventor was in the employment or 
service of the Government. 

§ 808.301-2 The Patent Marking Stat¬ 
ute. Section 4900, Revised Statutes, as 
amended (35 U. S. C. 49) (hereinafter 
called “the Patent Marking Statute"), 
precludes the recovery by a patent own¬ 
er of damages or profits for infringement 
occurring prior to (a) the date of mark¬ 
ing the patented article with the word 
“Patent" together with the number of 
the patent or with the word “Patented" 
and the day and year the patent was 
granted or (b) the date on which the 
patent owner notified the alleged in¬ 
fringer of the claimed infringement 
(whichever date is earlier), except (1) in 
the case of a patent exclusively for a 
process or (2) in the event neither the 
owner nor any licensee of the owner has 
made or sold the patented article. 

§ 808.301-3 The Secrecy Order Act. 
The act of October 6, 1917, as amended 
(35 U. S. C. 42) (hereinafter called “the 
Secrecy Order Act"), provides that the 
owner of a patent application, which has 
been ordered by the Commissioner of 
Patents to be kept secret, who has faith¬ 
fully obeyed such order and who has 
tendered his invention to the Govern¬ 
ment for its use, shall, if and when he 
ultimately receives a patent, have the 
right to sue for compensation in the 
Court of Claims, such right to compen¬ 
sation to begin from the date of the use 
of the invention by the Government. 

§ 808X01-4 The Air Corps Act. The 
act of July 2, 1926, as amended (10 
U. S. C. 310 (i)) (hereinafter called “the 
Air Corps Act"), provides that whenever 
a design, whether or hot inventive in 
character, relating to aircraft or any 
components thereof is used or manufac¬ 
tured by or for any department of the 
Government without just compensation, 
the owner of such design may within 
four years from the date of such use file 
suit against the United States in the 
Court of Claims for recovery of his 
reasonable and entire compensation for 
such use and manufacture. 


1 See SPJGP 1943/881. Peb. 8, 1943, page 75, 
Vol. n, Bulletin of the JAG Peb. 1943. 
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§ 808.301-5 The act requiring reports 
to the Attorney General. Section 188, 
Revised Statutes (5 U. S. C. 91) (herein¬ 
after called “the act requiring reports 
to the Attorney General”), requires that 
a department, or the officer or agent of a 
department which Is authorized to ad¬ 
just a claim, shall, after suit has been 
brought in the Court of Claims and upon 
request by the Attorney General, without 
delay furnish the Attorney General with 
a full statement, in writing, of all facts, 
circumstances, and evidence touching 
the claim in the possession or knowledge 
of such department, officer or agent. 

§ 808.301-6 The Royalty Adjustment 
Act. The act of October 31. 1942 (35 
U. S. C. 91) known as “the Royalty Ad¬ 
justment Act", provides that the head 
of any department or agency of the Gov¬ 
ernment which has ordered, authorized, 
or consented to the manufacture, use, 
sale, or other disposition of an invention 
(whether patented or unpatented) by or 
for the Government is authorized to 
enter into an agreement with the owner 
thereof, before suit against the United 
States has been instituted, in full settle¬ 
ment and compromise of any claim 
against the United States accruing by 
reason of such manufacture, use, sale, or 
other disposition of the invention. This 
statute grants power and authority to 
settle claims or liabilities arising under 
the acts referred to in §§ 808.301-1 and 
808.301-3, and to settle claims or liabili¬ 
ties arising under the act referred to in 
§ 808.301-4 insofar as they are based 
upon a design which is believed to be 
inventive in character. 

§ 808.301-7 Section 3477, Revised 
Statutes. Section 3477, Revised Statutes, 
as amended (31 U. S. C. 203), provides 
that all transfers and assignments of any 
claims (except certain contract claims) 
upon the United States are absolutely 
null and void unless made, among other 
things, after the allowance of the claim, 
the ascertainment of the amount due and 
the issuing of a warrant for the payment 
thereof. In view of certain decisions 
construing this statute, its provisions 
will, so far only as concerns claims 
made under the statutes referred to in 
§§ 808.301-1, 808.301-3 and 808.301-4 be 
deemed 

(a) Inapplicable to claims arising 
under the act of 1910 for compensation 
on account of articles manufactured for 
the United States, and articles and meth¬ 
ods used in production for the United 
States (except articles made by the 
United States); and 

(b) Applicable to all other claims aris¬ 
ing under the statutes referred to in 
§§ 808.301-1, 808.301-3 and 808.301-4, 
such for example as claims under the act 
of 1910 for compensation on account of 
articles manufactured by the United 
States, or claims under the S 2 crecy Order 
Act or the Air Corps Act for compensa¬ 
tion on account of articles manufactured 
by or for the United States. 

§ 808.302 Patent Interchange Agree¬ 
ment. The United States Government 
has agreed with the United Kingdom in 
the Agreement signed March 27, 1946 
amending the Agreement of August 24, 
1942 to procure, from its nationals rights 


under United Kingdom and United States 
patents owned by such U. S. nationals, 
which the United Kingdom Government 
needs in discharge of claims made by 
such nationals against the United King¬ 
dom Government, for the use of such 
patent right in the prosecution of the war 
during the period from January 1. 1942 
to September 2,1945. See Subpart D. 

§ 808.303 General policy. It is the pol¬ 
icy of the Department, in order to avoid 
infringement of privately owned rights 
in inventions and under U. S. Letter Pat¬ 
ents, to avoid litigation and attendant 
nonproductive time, to maintain the good 
will of U. S. industry and to encourage in¬ 
vention and the development of the sci¬ 
entific arts related to the national de¬ 
fense, to procure necessary invention and 
patent rights, whether for future produc¬ 
tion or in settlement of infringement, 
where it is in the Government's interest 
to do so and when such rights can be ob¬ 
tained at not more than their fair value. 
To this end, an investigation of each 
such claim shall be made in accordance 
with the instructions and procedures 
contained in §§ 808.305-3 through 808- 
.305-7. and if the patent is believed to be 
valid and enforceable, and if deemed ad¬ 
visable by the Delegate, an effort to set¬ 
tle such claim, before suit against the 
United States has been instituted, shall 
be made in accordance with the instruc¬ 
tions and procedures set forth in §§ 808.- 
305-8 through 808.305-14. 

§ 808.304 Authority and delegations. 

§ 808.304-1 Statutory authority of 
Secretary. The Secretary is authorized 
by section 5 of the act of October 31, 
1942, in his discretion and under such 
rules and regulations as he may prescribe 
to delegate any powers, duties and au¬ 
thorities conferred by the act to such 
qualified and responsible officers, boards, 
agents or persons as he may designate or 
appoint. He is also authorized to pre¬ 
scribe such rules and regulations and to 
require such information as may be nec¬ 
essary and proper to carry out the pro¬ 
visions of the act. Pursuant to the fore¬ 
going, the Secretary has prescribed the 
rules and regulations set forth in this 
subpart. 

§ 808.304-2 Delegation of authority. 
The Secretary or the officers to whom he 
has delegated the power have delegated 
to the chiefs, procuring services, and cer¬ 
tain other officers, boards and persons 
(herein called “Delegates”) as identified 
and listed in current Department publi¬ 
cations, the following power and author¬ 
ity under section 3 of the act of October 
31, 1942 (35 U. S. C. 91): 

To execute contracts on behalf of the 
United States, before suit against the United 
States has been instituted, with the owner 
or licensor of an invention, or of the Letters 
Patent therefor, effecting a voluntary ad¬ 
justment of royalties charged or chargeable 
to the United States, or in settlement and 
compromise of any claim against the United 
States accruing to such owner or licensor 
under the provisions of the act or any other 
law by reason of the manufacture, use, sale 
or other disposition of an invention or for 
compensation to be paid such owner or li¬ 
censor based upon future manufacture, use, 
sale or other disposition of such invention, 
subject, however, to the approval of the 


Chief, Current Procurement Branch, SS&P 
Division. In each case where that approval 
is required by § 808.305-12. 

§ 808.305 Prescribed regulations. 

§ 808.305-1 Appointment and compo¬ 
sition of boards, (a) where the power 
and authority set forth in § 808.304-2 
has been or is hereafter delegated to a 
Board, the said Board shall, unless other¬ 
wise provided in the instrument of dele¬ 
gation, consist of three officers or em¬ 
ployees of the procuring service con¬ 
cerned, who shall be designated by name. 
Unless otherwise provided in the instru¬ 
ment of delegation. (1) a majority of 
said board shall determine its action, (2) 
any instrument or contract whatsoever 
evidencing action taken by the board 
may be signed in its name by any member 
of the board, and (3) any two members 
of such board shall constitute a quorum. 

(b) Appointment of all such boards or 
of new personnel to such boards, shall 
be upon request made to the officer hav¬ 
ing appointing authority named in cur¬ 
rent Department publications. Such re¬ 
quest shall include the name, rank or 
grade and a brief statement of qualifica¬ 
tions with respect to each officer or em¬ 
ployee to whom the delegation is desired. 
The appointing officer may appoint any 
commissioned officer of the Department 
within his command, or any civilian em¬ 
ployee in the Department within his 
jurisdiction, whom he deems to be re¬ 
sponsible and qualified by reason of hav¬ 
ing had substantial business or legal ex¬ 
perience in procurement or patent 
matters. 

(c) The name of the Board shall be 
specified in the request for the appoint¬ 
ment. and in the instrument appointing 
such Board. 

§ 808.305-2 Duties of the chiefs of 
procuring services, (a) The chief of each 
procuring service, or such other Delegate 
within his service as he may designate, 
is charged with the duty of taking appro¬ 
priate action with respect to each Such 
Claim pertaining to the procurement re¬ 
sponsibilities of his service promptly after 
knowledge thereof is brought to his at¬ 
tention where either Such a Claim has 
been made or may be reasonably antici¬ 
pated. Such action includes the follow¬ 
ing: 

(1) Writing the claimant or his repre¬ 
sentative acknowledging receipt of the 
communication in which Such Claim is 
asserted. An authorized form of ac¬ 
knowledgment is set forth in § 808.305-4; 

(2) Transmitting directly to the Chief, 
Patents Division, Office of The Judge Ad¬ 
vocate General, a copy of the communi¬ 
cation in which any Such Claim is as¬ 
serted or reported (Delegates in the De¬ 
partment of the Air Force shall, in addi¬ 
tion, transmit a copy to the Air Judge 
Advocate); 

(3) Requesting clearance from the 
Chief, Patents Division, to investigate 
and settle each Such Claim pursuant to 
§ 808.305-4; 

(4) Investigating each Such Claim 
upon clearance from the Chief, Patents 
Division, and if deemed appropriate by 
the Delegate, settling the same pursuant 
to §§ 808.305-8 through 808.305-14; 

(5) Preparing and transmitting to the 
Chief, Patents Group, pursuant to 
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§ 808.305-6, a report containing the full 
statements* required by the act requiring 
reports to the Attorney General (see 
§ 808.301-5) with respect to each Such 
Claim in which no settlement is effected; 

<6) Making the required distribution 
of each contract of settlement or partial 
settlement of Such Claim pursuant to 
§ 808.305-14. 

(b) The actions set forth in paragraph 

(a) or this section, and wherever referred 
to in this section may be performed by 
an authorized representative of the Dele¬ 
gate. except for the execution of con¬ 
tracts entered into pursuant to para¬ 
graph (a) (4) of this section and the 
execution of reports prepared pursuant 
to paragraph (a) (5) of this section. 

§ 808.305-3 Reporting of claims. The 
chief of each procuring service shall issue 
necessary instructions to all officers and 
employees of his service to provide for 
prompt submission to the chief legal or 
patent officer in the headquarters of his 
service, or in the case of the Department 
of the Air Force to the chief legal or 
patent officer in the headquarters of the 
Department of the Air Force or in the 
headquarters of any of the major com¬ 
mands of the Department of the Air 
Force charged with duties of procure¬ 
ment. of all communications asserting 
claims and of all reports received by 
contracting officers from contractors un¬ 
der § 808.101-1 of claims and of potential 
claims relating to the manufacture or use 
of inventions or designs by or for the 
Government. 

§ 808.3C5-4 Clearance to investigate. 
(a) Promptly after receipt of a notice or 
report of Such Claims the Delegate shall 
request from the Chief, Patents Division, 
clearance to investigate and to settle the 
same. Delegates in the Department of 
the Air Force shall also forward a copy 
of such request to the Office of the Air 
Judge Advocate. Insofar as practicable 
one Delegate shall represent the Depart¬ 
ment in the investigation and settlement 
of each Such Claim. 

(b) The Chief, Patents Division, shall 
determine from his files, from the Gov¬ 
ernment Register of Patent Rights (Ex¬ 
ecutive Order No. 9424, February 18, 
1944) and from the Department of Jus¬ 
tice whether the Department or any other 
department or agency of the Govern¬ 
ment has investigated or settled, or re¬ 
ceived a report or notice of, a claim per¬ 
taining to the same subject matter and 
shall then grant such clearance as ap¬ 
pears proper. The Chief, Patents Divi¬ 
sion. shall send a copy of such clearance 
to the chief patent officer (or chief legal 
officer if there be no chief patent officer) 
of each of the procuring services. Each 
such officer shall promptly investigate 
the procurement in his service and no¬ 
tify the Delegate to whom clearance has 
been issued of the interest, if any, of his 
service in the matter and of any pertinent 
information contained in his files. 
Where such report by a procuring service 
to the said Delegate relates to procure¬ 
ment of that service which is pertinent 
to Such Claim, the report shall include 
sufficient information to enable the Dele¬ 
gate to determine whether such procure¬ 
ment constitutes infringement under 
Such Claim. 


(c) Each request for clearance shall 
be submitted in ten (10) copies and shall 
include the following: 

(1) The name and address of each 
claimant or prospective claimant. 

(2) The name and address of each 
contractor and subcontractor who is be¬ 
lieved, to the extent disclosed by a cur¬ 
sory search in the headquarters of the 
Delegate, to have performed the alleged 
infringing acts. 

(3) The number and date of each pat¬ 
ent and patent application concerned. 

(4) A description of the alleged in¬ 
fringing subject matter in sufficient de¬ 
tail to permit other procuring services to 
determine therefrom whether they have 
an interest in the matter. 

(5) A copy of the communication from 
the claimant, if any. 

§ 808.305-5 Correspondence with 
claimant. No Delegate shall concede in 
writing, addressed to any claimant, po¬ 
tential claimant, or the representative of 
either, the merit or value of Such Claim 
except insofar as such concession may be 
embodied in an agreement executed by 
the United States in settlement and com¬ 
promise thereof in compliance with the 
pertinent paragraph of this subpart. 
Upon receipt of a notice of infringement, 
the Delegate shall acknowledge receipt 
thereof. The following form of letter is 
authorized for that purpose, subject to 
such modifications as may be required by 
the nature of the claim presented: 

[Letterhead of Delegate] 


(Date) 

John Doe, 

Title Guarantee Building. Miami. Fla. 

Deak Sib: Your letter to ___ 

dated-- 1944. stating that 

United States Letters Patent No.__ 

granted (date of patent), to (patentee’s full 
name), of (city and state), for “(title of in¬ 
vention)'*, is (are) infringed by (item or 
process) allegedly being used by the (Depart¬ 
ment of the Army), has been referred to this 
office for necessary action and reply. 

I am directed by the Secretary of the Army 
to inform you that the matter presented in 
your letter will be carefully investigated and 
that you will be informed of the Department 
of the Army’s conclusions upon completion of 
such investigation. 

To aid in such investigation, it is requested 
that you furnish this office as promptly as 
possible (1) a copy of the file wrapper and 
contents of the patent(s) in question, (2) 
copies of all patents and publications cited by 
the Patent Office during the prosecution of 
the application(s) for such patent(s), (3) 
the names and addresses of licensees, if any, 
(4) copies of license agreements, (5) a brief 
statement of any litigation in which the 
patent(s) have been or are now involved, and 
(6) a list of all notices of infringement which 
you have sent to alleged infringers of the 
patent (except the alleged infringers included 
in your statement of litigation), Including 
but not limited to any other departments and 
agencies of the Government. 

Very truly yours, 


(Signature of Delegate) 

§ 808.305-6 Report where no settle¬ 
ment is made. A final written report of 
investigation, including recommenda¬ 
tions and conclusions of the Delegate, 
will be made by him to the Chief, Patents 
Division, with respect to each Such Claim 
in which settlement is believed to be in¬ 
advisable or which the Delegate has been 
unable to settle upon terms deemed rea¬ 


sonable by him, whether or not Such 
Claim is covered by an indemnity agree¬ 
ment. Each such report shall be clearly 
marked “Confidential—Legal Memo¬ 
randum for the Guidance of Administra¬ 
tive Officials.” Delegates in the Depart¬ 
ment of the Air Force shall forward such 
report to the Chief, Patents Division, 
through the Office of the Air Judge Advo¬ 
cate. A copy of such report shall be for¬ 
warded by the Delegate to the chiefs of 
all interested procuring services concur¬ 
rently with transmittal of the original 
to the Chief, Patents Division. This final 
report, which is to serve as a basis for 
compliance with the act requiring reports 
to the Attorney General (§ 808.301-5) 
will include, so far as practicable and 
relevant, all of the following informa¬ 
tion: 

(a) Numbers and dates of all contracts 
and subcontracts for procurement of the 
item in question, together with the name 
and addressj>f each contractor and sub¬ 
contractor concerned, and the text of 
each contractor’s agreemnt, if any, to 
indemnify the Government against lia¬ 
bility for infringement, or a statement 
that there is no such indemnity agree¬ 
ment. This information is to include 
contracts of other procuring services and 
other departments or agencies of the 
Government involved, if any. 

(b) Extent and dates of alleged in¬ 
fringement 

(c) Statement of whether the Govern¬ 
ment by a duly authorized agent or offi¬ 
cial has given its authorization or con¬ 
sent to the manufacture or use of the 
article, material, design, or process upon 
which Such Claim is or will be based (see 
SPJCP 1943/881 Feb. 8,1943 page 75. Vol. 
n. Bulletin of The Judge Advocate Gen¬ 
eral, Feb. 1943). 

(d) Statement of effective date of 
marking or of notice under the Patent 
Marketing Statute, if pertinent (see 
§ 808.301-2). 

(e) Copies of patents alleged to be in¬ 
fringed or, in case of Such a Claim which 
arises under the Air Corps Act (see § 808.- 
301-4) claimant’s description of his de¬ 
sign. 

(f) Result of title search, including 
examination of Government Register of 
Patent Rights (Executive Order No. 9424, 
Feb. 18, 1944; par. 4, AR 25-10). 

(g) A full and complete description of 
the alleged infringing device, material, 
design or process, accompanied where 
practicable with adequate specimens, 
photographs or drawing thereof. 

(h) Report of date and extent of prior 
act searches in each of the following cat¬ 
egories : 

(1) Prior art patents and publications. 

(2) Pending applications filed by the 
service conducting the investigation. 

(3) Prior public uses. 

(i) Copies of prior art patents and 
publications and full and complete de¬ 
scription (and where practicable a speci¬ 
men, photograph or sketch) of prior uses 
relied upon by the Delegate. 

(j) Statement of the extent to which 
royalties. If any, havq been adjusted by 
the Department under the Royalty Ad¬ 
justment Act. 

(k) Statement of whether or not the 
manufacture or use of the invention oc¬ 
curred while the owner of the patent was 
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in the employment or service of the Gov¬ 
ernment. 

(1) Statement of whether or not the 
patent was based upon an invention 
made during the time the inventor was 
in the employment or service of the Gov¬ 
ernment. 

On) Names and addresses of prospec¬ 
tive witnesses (fact and expert) and, 
where pertinent to validity or infringe¬ 
ment, signed statements of witnesses. 
Where a witness refuses to sign a state¬ 
ment, a statement of the interviewing 
officer setting forth the facts which the 
witness may be expected to state if called 
to testify. 

(n) Conclusions regarding infringe¬ 
ment and reasons therefor. 

(o) Conclusions regarding validity 
and reasons therefor. No conclusions 
regarding validity need be stated, if the 
Delegate's conclusions given under para¬ 
graph (n) of this section, are that in 
his opinion there is clearly no infringe¬ 
ment present. 

(p) Conclusions regarding Govern¬ 
ment Liability, the estimated money 
value of the claim and an estimate of 
future procurement involving possible 
increase of the claim. 

(q) Summary of unsuccessful negotia¬ 
tions for settlement, if any. 

(r) Recommendations. 

§ 808.305-7 Action and authority of 
the Chief, Patents Division, (a) The 
Chief, Patents Division, shall coordinate 
the processing under these paragraphs of 
such claims and may request such status 
reports from the Delegates as are neces¬ 
sary for this purpose. 

(b) Upon receipt from a Delegate of a 
Anal report under § 808.305-6 the Chief, 
Patents Division shall promptly review 
the same. In each case where a com¬ 
munication has been received in which 
Such a Claim is asserted, the Chief, 
Patents Division shall write a letter to 
the claimant or his representative stat¬ 
ing the final conclusions of the Depart¬ 
ment upon Such Claim and shall send 
copies thereof to the Delegate and 
the chief of each interested procuring 
service. 

(c) If, upon reading the final report, 
the Chief, Patents Division, deems it 
advisable, he shall make a search of one 
or more of the following possible sources 
of additional prior art?' and if the re¬ 
sults of such search so indicate, he shall 
make a supplemental report, stating con¬ 
clusions supplemental to the conclusions 
stated in the Delegate's final report :• 

(1) Patent applications which are the 
subject of secrecy orders under the 
Secrecy Order Act (see § 808.301-3) in 
which inventions have been tendered to 
the Government for its use. 

(2) Patent applications filed by pro¬ 
curing services other than the investi¬ 
gating service. 

(3) To the extent available, patent ap¬ 
plications filed by other Departments or 
Agencies of the Government. 

One copy of such supplemental report 
shall be sent to the Delegate and, in cases 
arising in the Department of the Air 
Force, one to the Air Judge Advocate. 

(d) If, upon reading the Delegate's 
final report, the Chief, Patents Division, 


disagrees with the conclusions regarding 
infringement or validity, he shall make a 
supplemental report stating his supple¬ 
mental conclusions. Copies of such re¬ 
port shall be transmitted as provided in 
paragraph (c) of this section. 

(e) Upon completion of the final re¬ 
port, the Chief, Patents Division, shall 
advise the Attorney General thereof. 

§ 808.305-8 Available procedure for 
the settlement of claims and purchase of 
invention and patent rights, (a) The 
Delegate having the matter in hand may, 
subject to the availability of appropria¬ 
tions and allotments of funds in his serv¬ 
ice and subject to such rules and regula¬ 
tions governing the exercise of delegated 
powers as are or may from time to time 
be prescribed, settle Such Claim— 

(1) By causing the United States to 
execute a contract of license, assign¬ 
ment, release, release and license or re¬ 
lease and assignment with the legal and 
equitable owner (s) providing for a pay¬ 
ment or payments aggregating more 
than one ($1.00) dollar to be made by 
the Government under the provisions of 
this section. (See $ 808.303-9 and sug¬ 
gested form.) 

(2) By receiving from the legal and 
equitable owner(s), or by causing the 
United States to execute a contract or 
license assignment, release, release and 
license, or release and assignment which 
does not provide for payments aggregat¬ 
ing more than one ($1.00) dollar to be 
made by the Government. (See § 808.- 
306-8 and suggested form.) 

(b) No contract shall be made which 
includes a release of Such a Claim, or a 
license, which will inure to the benefit of 
a contractor who has agreed to indem¬ 
nify the Government (see §§ 808.102-1 
and 808.102-2), by releasing or discharg¬ 
ing such contractor in whole or in part 
from his obligation of indemnity, unless 
such contractor is made a party to the 
contract and appropriate arrangements 
are made to the end that the contractor 
shall pay all money consideration flow¬ 
ing to the claimant or potential claim¬ 
ant which is attributable to that part of 
the release or license which benefits the 
contractor. 

§ 808.305-9 Settlement with foreign 
claimants. No contract or settlement of 
patent infringement liability, or other 
liability for use of inventions, shall be 
made with a national of lend-leasq bene¬ 
ficiary governments, without first ob¬ 
taining the written approval of the Chief, 
Patents Division. 

§ 808.305-10 Fiscal procedures, (a) 
An agreement to pay a fixed amount for 
the purchase of a paid-up license (with 
or without release), or an assignment 
(with or without release), or a release 
either by way of lump sum payment or 
an* amount determinable at the time of 
execution of the contract, is subject to 
the provision that allotment of funds 
made for supplies will not be exceeded. 
Officers charged with making contracts 
will submit, prior to the incurrence of 
obligations, all proposed contracts to the 
fiscal officer for verification as to the 
sufficiency of funds for that purpose. 
The following statement will be included 
on the face of the contract: 


The supplies and services to be obtained 
by this instrument are authorized by. are 
for the purpose set forth in, and are charge¬ 
able to the following allotments, the avail¬ 
able balances of which ar* sufficient to cover 
the cost of the same: 

(&) An agreement to pay running roy¬ 
alties on future procurement propor¬ 
tioned to use is not subject to the provi¬ 
sion mentioned in paragraph (a) of this 
section, nor need the period of payment 
be limited to the period for which ex st¬ 
ing appropriations are available. The 
Comptroller General has ruled (MS 
Comp. Gen. A-76676, dated May 5, 1937) 
that such an agreement takes effect only 
in connection with and to the extent of 
future procurement under the license, 
and if such procurement is within appro¬ 
priations and allotments then existing 
they will cover the royalty agreed to be 
paid in respect thereto. 

(c) The military appropriations acts 
for several years have contained the fol¬ 
lowing provision: "Such appropriations 
may also be used for the purchase of 
letter patent, applications for letters pat¬ 
ent, and licenses under letters patent and 
applications for letters patent that per¬ 
tain to such equipment or material for 
which the appropriations are made." 
These funds are available for the pay¬ 
ment for releases, licenses, and assign¬ 
ments entered into in accordance with 
the provisions of these paragraphs; pro¬ 
vided, however, that no payment shall 
be made for the release of Such Claim or 
any portion of Such Claim the liability 
for which is barred by the statute of lim¬ 
itations or by other statute. 

(d) In cases where it is determined to 
be in the interest of the Government to 
settle Such a Claim where no funds 
therefor are available or appropriated, 
the contract shall be made with the pay¬ 
ment being conditioned on availability of 
appropriations, and request for appro¬ 
priations shall be made through the ap¬ 
propriate fiscal channels. 

§ 808.305-11 Disclosure of informa - 
tion. In order that settlements advan¬ 
tageous to the Government may be se¬ 
cured, any delegate holding the powers, 
duties, and authorities of § 808.304-2, and 
any authorized representative of such 
delegate, may, in the performance of 
his official duties and when he has rea¬ 
son to believe that such action would 
be to the advantage of the United States 
disclose to the claimant, potential claim¬ 
ant or authorized representative of 
either, any fact or matter of evidence 
which appears to bear upon his claim 
or its value, except as considerations of 
military security may indicate such dis¬ 
closure to be inadvisable (SPJGA 
1944/11256, Oct. 25. 1944 and SPJGA 
1945/2553, Mar. 9, 1945). 

5 808.305-12 Contracts requiring ap¬ 
proval. Approval by the Chief, Current 
Procurement Branch is required of all 
contracts made under the provisions of 
this section, whether or not executed by 
the Government, under the following 
conditions: 

(a) Where the contract provides for 
total payments by the Government ag¬ 
gregating $25,000 or more. 

(b) Where any of the following listed 
articles are omitted from the class of 
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contract specified for their use, or devi¬ 
ate from the form prescribed or author¬ 
ized therein: 

Non-Estoppel—! 808.306-5. 

Protection Against Unjust Payments— 
f 808.306-6 (f). 

Reserved Rights § 808.306-6 (g). 

<c) The scope of the license with re¬ 
spect to domestic practice is limited 

(1) To a term less than the life of any 
patent involved, 

(2) To any particular governmental 
purpose, 

(3) To less than all governmental 
agencies on the same terms, 

(4) To a disposition rights otherwise 
than according to law. 

(d) Where the rights obtained are a 
release of past infringement only. 

(e) In contracts for payment of run¬ 
ning royalties, where no provision for 
termination by the Government is con¬ 
tained, or where the period in which such 
termination may be made is longer than 
one year. 

(f) If the contract conveys to the 
Government license rights under an 
issued patent and does not contain a re¬ 
lease or past infringement in substan¬ 
tially the same scope as the article pre¬ 
scribed in § 808.306-6. 

§ 8C8.305-13 Submission of contracts 
for approval. When a contract made 
under the provisions of this section re¬ 
quires the approval of the Chief, Current 
Procurement Branch, it shall be submit¬ 
ted to the Assistant Judge Advocate (Pro¬ 
curement) with the number of copies de¬ 
sired approved and returned plus one 
copy for the files of the Assistant Judge 
Advocate General (Procurement). There 
shall also be submitted a memorandum 
of facts signed by the delegate contain¬ 
ing the following: 

(a) Identification and brief descrip¬ 
tion of the subject matter of the patent, 
patent application or invention involved. 

(b) Date of clearance from Chief, Pat¬ 
ents Group to investigate or negotiate. 

(c) A brief statement of the Delegate's 
conclusions regarding validity and in¬ 
fringement and the reasons therefor. 

(d) A statement of the extent of Gov¬ 
ernment use of the invention (s) includ¬ 
ing the estimated money value of the 
claim, if any, and an estimate of future 
procurement, if any, involving possible 
increase of the claim. 

(e) Reference to sections of Parts 801 
to 811, inclusive, of this chapter, which 
require the approval of the contract. 

(f) Reasons for omission of, or devia¬ 
tion in. any prescribed article, if such be 
the fact, together with statement of ef¬ 
forts made to obtain inclusion of such 
article or acceptance thereof in its pre¬ 
scribed form. If there is a deviation in 
a prescribed article, the deviation shall 
be pointed out preferably by a composite 
draft of the article, showing new material 
added, by underscoring, and matter de¬ 
leted, by lining out such deleted matter. 

(g) Recommendation that the con¬ 
tract be approved and the reasons there¬ 
for. 

5 808.305-14 Contract numbering and 
distribution, (a) The Department will 
obtain the original and at least one exe¬ 
cuted duplicate original of each license. 


assignment and release made under the 
provisions of this section. 

(b) Licenses, assignments and releases 
which are executed by the Government 
shall be numbered, if the actual or esti¬ 
mated amount involved is $5,000 or more, 
or it is contemplated that more than one 
payment (or receipt) will be involved, 
regardless of the amount involved. 

(c) The original of every license, as¬ 
signment and release except those which 
do not involve the payment of money to 
the contractors shall be forwarded by the 
Delegate to the Chief, Audit Division, 
Room 506, General Accounting Office, 
Old Post Office Building, 12th & Pa. Ave., 
N. W., Washington 25, D. C. 

(d) The original or the executed du¬ 
plicate original of every license, assign¬ 
ment and release together with a second 
copy (Photostatic is preferred) shall be 
transmitted without delay by the Dele¬ 
gate to the Chief, Patents Division, for 
recording in the United States Patent 
Office under the provision of Exec utive 
Order ,9424, February 18, 1944 (3 CFR 
1944 Supp.), and for permanent filing 
thereafter. (See AR 25-10 for greater 
detail.) In transmitting each such in¬ 
strument for recording, the Delegate 
will indicate in which of the following 
three Government registers maintained 
by the Patent Office, the instrument 
should be recorded. 

(1) The register open to examination 
by the general public. 

(2) The register available for exami¬ 
nation and inspection by duly authorized 
representatives of the Government only. 

(3) The secret register access to which 
may only be had upon written authority 
from the head of the department or 
agency which submitted the instrument 
and requested secrecy (9 F. R. 4159). 

(e) Each instrument shall be for¬ 
warded for recording with a memoran¬ 
dum or letter setting forth the following 
information: 

(1) The name of the Licensor, As¬ 
signor or Claimant; 

(2) The Inventor's name; 

(3) The number of the patent or serial 
number of the application involved; 

(4) Date of issue of patent or filing 
date of application; 

(5) Date of clearance from Chief, Pat¬ 
ents Division to investigate any claim 
involved (5 808.305-5); 

(6) A statement that the instrument 
effects settlement of any claim for 
which clearance to investigate has been 
granted. 

(b) A copy of each license which pro¬ 
vides for the payment of running royal¬ 
ties shall be transmitted by the Delegate 
to each of the chiefs of the procuring 
services for the attention of the chief 
legal or patent officer thereof. Receipt 
of such copy shall place the recipient 
chief of a procuring service on notice 
that future procurement of the licensed 
subject matter requires the payment of 
royalties to the licensor (see § 808.306-6 
(b)). Chiefs of the procuring services 
shall notify or cause to be notified pro¬ 
curement and price analysis offices 
affected. 

S 808.306 Contract articles and forms . 

§ 808.306-1 Mandatory contract arti¬ 
cles . The following articles shall be 


used in all contracts except as otherwise 
indicated in the Instructions preceding 
the article 

(a) The "Officials Not to Benefit” arti¬ 
cle in every license, assignment and re¬ 
lease which is executed by the Govern¬ 
ment. 

(b) The "Covenant against Contingent 
Fees” article in every license, assignment 
and release which is executed by the 
Government. 

(c) The "Assignment of Rights” arti¬ 
cle if the contract provides for payments 
by the Government aggregating $1,000 
or more. 

(d) The "Anti-Discrimination” article 
if the performance of the contract in¬ 
volves the employment of persons by 
contractor. 

(e) The “Disputes” article if the con¬ 
tract calls for payments by the Govern¬ 
ment aggregating $20,000. This article 
is recommended for Inclusion in con¬ 
tracts of smaller amount. 

§ 808.306-2 The License Grant Arti¬ 
cles. The articles set forth in this sec¬ 
tion are suggested forms for expressing 
the license grant: 

(a) This article is suggested for all 
contracts except those for the payment 
of running royalties: 

Article_ License. 

(a) Contractor agrees to and does hereby 
grant and convey to the Government, an Ir¬ 
revocable, non-exclusive, non-tranaferable 
and paid up license under the following 
patent(s) land application(s) for patent 1 to 
practice and cause to be practiced for the 
Government any and all of the Inventions 
thereof in the manufacture, use and disposi¬ 
tion of any article or material, and in the use 
of any method. In accordance with law: 

U. 8. Application Filing 

Patent No. Date Serial No. date 

[ together with corresponding foreign patents 
and applications for patent, insofar as Con¬ 
tractor has the right to grant licenses there¬ 
under]. 

(b) Nothing contained herein shall limit 
any rights which the Government may have 
obtained by virtue of prior contracts or by 
operation of law or otherwise. 

(b) In contracts requiring the pay¬ 
ment of running royalties, the license will 
ordinarily be limited by licensor to the 
Department or agency agreeing to pay 
royalties. The following article is de¬ 
signed for this purpose: 

Article. License. 

(a) Contractor agrees to and does hereby 
grant and convey to the Government, as rep¬ 
resented by the Secretary of the Army, an 
irrevocable, non-exclusive non-transferable 
license under the following patent(s) (and 
applications (s) for pa tent J to practice by the 
Department of the Army and cause to be 
practiced for the, Department of the Army 
any and all of the Inventions thereof in the 
manufacture, use and disposition of any ar¬ 
ticle or material, and in the use of any 
method, in accordance with law: 

U. s. Application FUing 

Patent No. Date Serial No. date 

[ together with corresponding foreign patents 
and applications for patent, insofar as Con¬ 
tractor has the right to grant licenses there¬ 
under]. 

(b) Nothing contained herein shall limit 
any right which the Government may have 
obtained by virtue of prior contracts or by 
operation of law or otherwise. 
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§ 808.306-3 The License Term Arti¬ 
cles. The articles set forth in this sec¬ 
tion are suggested forms for expressing 
the license term: 

(a) One or the other of the following 
alternative articles is suggested for all 
contracts except those for the payment 
of running royalties. Alternate A is for 
the full terms of the patent and Alter¬ 
nate B contains provisions necessary for 
the protection of the Government where 
there is a right to terminate the license 
short of the full term of the patent. 

[Alternate A] # 

Article_ Term. 

The license hereby granted shall remain In 
full force and effect for the fuU term of the 
patent(s) referred to above [and any and 
alall patents hereafter Issued on applications 
for patent referred to above]. 

[Alternate B[ 

Article__ Term. 

The license hereby granted shall terminate 

on the- day of - 19—; provided, 

however, that said termination shall be with¬ 
out prejudice to the completion of any con¬ 
tract entered into by the Government prior 
to said date of termination or to the use or 
disposition thereafter of any articles or ma¬ 
terials manufactured by or for the Govern¬ 
ment under this license. 

(b) The following article is for use in 
contracts for the payment of running 
royalties which must necessarily include 
the right to terminate on the part of the 
Government: 

Article 2. Term. 

The license hereby granted shaU remain In 
full force and effect for the full term(s) of 
the patent(s) referred to above [and any and 
all patents hereafter issued on applications 
for patent referred to above] unless sooner 
terminated as elsewhere herein provided. 

§ 808.G06-4 Release of Past Infringe¬ 
ment Article. The following article shall 
be included in all contracts granting 
rights to the Government, under a patent 
already issued, made under the provi¬ 
sions of this section: 

Article__ Release of Past Infringement. 

Contractor agrees to and does hereby release 
each and every claim and demand which con¬ 
tractor now has or may hereafter have against 
the Government, its officers, agents, servants 
and employees, for infringement by or for 
the Government of 1(1)1 any of the patents 
and applications for patent specifically iden¬ 
tified in this contract, f (2) any other patent 
or application for patent now owned or here¬ 
after acquired by contractor, insofar as and 
to the extent only as such other patent or 
patent application covers the manufacture, 
use or disposition of (description of subject 
matter) ], by reason of the manufacture, use, 
sale or other disposition of any article or 
material, or the use of any process covered 
by said patents or applications for patent, 
occurring prior to the date of this contract, 
and by reason of the use, sale or other de¬ 
position thereafter of any article or material 
manufactured or contracted for prior to the 
date of this contract. 

Note: Bracketed portions of the foregoing 
article may be omitted when not appropriate 
or not encompassed by the release as nego¬ 
tiated. 

§ 808.306-5 Non-estoppel Article. The 
following article shall be included in all 
contracts made under the provisions of 
this section, except that it may be omitted 
when the consideration payable by the 


Government for the contract is not more 
than $1.00 and the contract conveys to 
the Government (a) a release of not sub¬ 
stantially less scope than that contained 
in § 808.306-4, and (b) a license for the 
full term of the licensed patents and 
patents issued on the patent applications 
or an assignment of not substantially 
less scope (except for foreign rights) 
than that contained in § 808.306-7. 

Article __ Non-estoppel. Contractor 

agrees that the Government shall not be 
estopped at any time to contest the enforce¬ 
ability, validity or scope of, or the title to, 
any patent or patent application herein 
licensed 1 2 , (but this provision shall not be 
deemed to modify or avoid the obligation of 
the Government to pay royalties as elsewhere 
\herein provided].’ 

§ 808.306-6 Contracts providing for 
the payment of a running royalty. The 
following instructions and provisions are 
special to contracts providing for the 
payment of a running royalty: 

(a) Since the license requires the pay¬ 
ment of royalties based upon procure¬ 
ment, and is not to be available to other 
agencies of the Government except upon 
thg conditions specified in paragraph (e) 
of this section; the license grant is ap¬ 
propriately limited to the practice of the 
invention by or for the Department. For 
the appropriate “License Grant" Article, 
see § 808.306-2 (b). 

(b) The license term shall be made 
terminable by the Government. It may 
be terminable on conditions such as spec¬ 
ified in the “Reserved Rights" Article 
(see paragraph (g) of this section), or 
on giving of a specified period of notice, 
or at fixed times. In any event, it shall 
contain the right to the Government to 
terminate at the expiration of one year. 
For the appropriate “License Term” Ar¬ 
ticle, see § 808.306-3 (b). 

(c) Computation of royalties. The 
article providing for the computation of 
royalties may be of varying scope. The 
following alternative articles are sug¬ 
gested. Alternate A is based upon a per¬ 
centage of the cost of the article! or ma¬ 
terials. Alternate B is based upon a fixed 
amount per item: 

Article_ Computation of royalties. 

[Alternate A] 

(a) Royalties shaU accrue under this con¬ 
tract in favor of Contractor, subject to pay-* 
ment thereof at the times and subject to the 
limitation hereinafter stated on all articles 
or materials embodying or manufactured by 
the use of any or all of the inventions licensed 
herein, upon acceptance thereof by the De¬ 
partment of the Army (whether made by or 
for the Department of the Army), at the rate 
of of the Cost (as hereinafter defined) 
of such articles or materials to the Govern¬ 
ment. ‘•Cost,” as used in this paragraph 
means (1) in respect of articles or materials 
purchased by or for the Department of the 
Army, the purchase price of such articles or 
materials, except that in ccst-plus-flxed-fee 
contracts it means the estimated cost as 
defined in such contract, and (2) in respect 
of articles or materials made by the Depart¬ 
ment of the Army, the actual cost of direct 


1 The word licensed is appropriately 
changed to assigned in assignment contracts. 

2 The bracketed part is to be omitted ex¬ 
cept in contracts for payment of running 
royalties. 
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labor and materials without allowance for 
overhead or supervision. 

(Alternate B1 

(a) Royalties shall accrue under this con¬ 
tract in favor of Licensor, subject to payment 
thereof at the times and subject to the 
limitation hereinafter stated, on all articles s 
and materials embodying or made by the 
use of any or aU of the inventions licensed 
herein, upon acceptance thereof by the De¬ 
partment of the Army (whether made by or 
for the Department of the Army, at the 
rate of --(<) cents per [name of item], 

(d) Reporting and payment of royal¬ 
ties. (i) The contract must contain a 
provision designating the chief of the 
procuring service of the Delegate as the 
officer designated to make reports to the 
contractor of the extent of use of the li¬ 
censed subject matter by the entire De¬ 
partment, and such chief shall be 
charged with the responsibility of ob¬ 
taining from all procuring services the 
information necessary to make the r er 
quired reports and the corresponding 
vouchers to make the required payments. 
The following article is suggested for this 
purpose: 

“Article _ Reporting and payment of 

royalties. 

(a) The [chief of procuring service] shall, 
on or before the 60th day next foUowlng the 
end of each half yearly period ending June 
30 and December 31 during which royalties 
have accrued under this license, deliver to 
Contractor a report in writing stating the 
number of articles and the amounts of ma¬ 
terials accepted by the Department of the 
Army during said half yearly period on which 
royalties have accrued under this contract, 
and the Cost thereof. 

(b) Royalties which have accrued under 

this contract during each half yearly period 
ending June 30t and December 31 shall be 
paid to Contractor, provided appropriations 
therefor are available, within 60 days next 
following the end of each such period; pro¬ 
vided, however, that the Government shall 
not be obUgated to pay, in respect of any 
such half yearly period, an amount greater 
than_($-) Dol¬ 

lars. 

(2) In the event military security pro¬ 
hibits the disclosure of the quantity of 
production by reports or payments to the 
Licensor the Delegate may negotiate an 
appropriate substitute for the suggested 
“Royalties" article, for example, agreed 
lump sum yearly or half yearly payments 
with final settlement in accordance with 
actual production to be made within six 
months after termination of hostilities. 

(3) Note § 808.305-14 (f) for instruc¬ 
tions concerning furnishing copy of li¬ 
cense to each procuring service. 

(e) License to other Government 
agencies. No department other than 
the Department of the Army shall be 
committed to such obligation unless the 
contract has been signed in behalf of 
each other department or agency of the 
Government similarly obligated. The 
following article may be included in each 
contract of this type to accomplish the 
foregoing purpose: 

Article__ License to other Government 

agencies. 

(a) Contractor hereby agrees to grant a 
separate license under the patents, appU- 
cations for patents, and improvements re¬ 
ferred to in Article 1 hereof, on the same 
terms and conditions as appear in this U- 
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RULES AND REGULATIONS 


cense, to any department or agency of the 
Government other than the Department of 
the Army at any time on receipt of written 
request for such a license from such depart¬ 
ment or agency, provided, however, that as 
to royalties which accrue under such sepa¬ 
rate licenses, reports and payments will be 
made by such department or agency directly 
to Contractor and not by the | Chief of Pro¬ 
curing Service], Contractor shall notify the 
[Chief of Procuring Service] promptly upon 
receipt of any request for license hereunder. 

(b) When two or more departments or 
agencies shall have subscribed to this license, 
such agencies shall Jointly make the report 
of royalties called for by subparagraph (a) 
of Article —. The royalties payable by such 
departments or agencies shall be combined 
for the purpose of computing the Govern¬ 
ment’s total half yearly obligation as 6et 
forth in subparagraph (b) of Article ... 
When such combined royalties exceed the 
said total half yearly obligation, each De¬ 
partment or agency shall pay the pro rata 
share of the said total half yearly obligation 
as determined by the proportion its accrued 
royalties bear to the combined total of ac¬ 
crued royalties. 

(f) Protection against unjust pay¬ 
ments. The following article shall be in¬ 
cluded in each contract providing for the 
payment of running royalties: 

Article__ Protection against unjust pay¬ 

ments. 

(a) If any license has been or shall here¬ 
after be granted under substantiaUy the 
same patents and authorizing substantially 
the same acts which are authorized under 
this contract within the United States, on 
royalty terms which are in any respect more 
favorable to the licensee than those con¬ 
tained herein, the Government shall be en¬ 
titled to the benefit of 6uch more favorable 
terms with respect to all royalties accruing 
under this license after the date such more 
favorable terms become effective, and Con¬ 
tractor shall promptly notify.the Secretary 
of the Army in writing of the granting of 
such more favorable terms. 

(b) The Government shall have the right, 
notwithstanding any other provision of this 
contract, to terminate the within license by 
giving notice in writing to Contractor speci¬ 
fying a date when such termination is to be 
effective; termination of said license in the 
manner aforesaid may, as specified in such 
notice, take effect either in whole or Insofar 
as said license applies to any specified service 
or command of the Department of the Army 
or to any specified article, material or method, 
or to the extent that rights are granted under 
any specified patent or the specified claims of 
any patent; and if any part of the said license 
is thus terminated the rights of the Gov¬ 
ernment to enjoy or to terminate other 
parts thereof shall be in no wise prejudiced 
thereby. 

(c) In the event any claim of any patent 
hereby licensed is construed or held invalid 
by decision of a court of competent Jurisdic¬ 
tion, the requirement to pay royalties under 
this contract insofar as it arises solely by 
reason of such claim, and any other claim 
not materially different therefrom, shall be 
Interpreted in conformity with the court’s 
decision as to the scope or validity of such 
claims; provided, however, that in the event 
such decision is modified or reversed on ap¬ 
peal, the requirement to pay royalties under 
this license shall be interpreted in conform¬ 
ity with the final decision rendered on such 
appeal. 

(g) Reserved rights. The following ar¬ 
ticle shall be Included in each contract 
providing for the payment o t running 
royalties. 


Article- Reserved rights. 

Nothing herein contained shall limit the 
right of the head of any other department 
(as hereinafter defined) to give notice under 
the Royalty Adjustment Act (Public Law 
768. 77th Cong., 35 U. S. C. 89-96) Jf at any 
time it is believed that royalties payable by 
others under the patents herein licensed, 
and which are charged or chargeable to the 
Government in connection with the pro¬ 
curement of supplies, equipment, or mate¬ 
rials by any other department are unreason¬ 
able or excessive, nor shall the head of any 
other department be deemed to have ap¬ 
proved the rates or amounts of royalties 
specified herein. “Any other department’* * 
as used in this paragraph means aU depart¬ 
ments and agencies of the Government other 
than the Department of the Army. 

(h) Non - estoppel variation. See 
§ 808.306-5 for variation in form of non¬ 
estoppel article for use in contracts pro¬ 
viding for the payment of running royal¬ 
ties. 

§ 808.306-7 Assignments . The follow¬ 
ing contract provision and instruction 
are special to contracts of assignment of 
patent rights to the Government: 

(a) A suggested assignment granting 
article is: 

Article 1—Assignment. 

Contractor agrees to and does hereby sell, 
assign, and transfer to the Government, and 
its assigns, os represented by the Secretary 
of the Army, the entire right, title and 
interest in and to the following patent(s) 
[and application(s) for patent], in and to 
the invention(s) thereof, and in and to all 
claims and demands whatsoever for infringe¬ 
ment thereof heretofore occurred, the same 
to be held and enjoyed by the Government 
through its duly appointed representatives 
to the full end of the term of said patent(s) 
[and to the full end of the term(s) of all 
patents which may be granted upon said 
application (8) for patent or upon any divi¬ 
sion, renewal or continuation thereof] as 
fully and entirely as the same would have 
been held by Contractor had this assignment 
not been made: 

U. S. Patent No. Date Name of inventor 


U. S. application Piling 

serial No. date Name of inventor 


[together with corresponding foreign pat¬ 
ents and applications for patent, insofar as 
Contractor has the right to assign the same.) 

(b) To facilitate proof of the contract 
the acknowledgement of each contrac¬ 
tor should preferably be executed by a 
notary public or other officer to admin¬ 
ister oaths under section 1750 of the 
Revised Statutes (22 U. a C. 131) (see 
Rule 185 of the rules of practice in the 
United States Patent Office). 

§ 808.306-8 Unilateral contract form; 
gratuitous grants . (a) Numerous pat¬ 

ent owners, for the purpose of assisting 
national defense, have, voluntarily and 
also upon the request of the Government, 
granted and are continuing to grant re¬ 
leases, royalty-free licenses and assign¬ 
ments to the Government to practice the 
inventions secured by their patents and 
applications for patent. Under these 
conditions or when the payments to be 
made by the Government under the con¬ 
tract do not aggregate more than $1.00, 
it is unnecessary for the Government to 
execute the contract, but in the event it 


Is executed by the Government the ap¬ 
propriate mandatory articles must be in¬ 
cluded. (See S 803.306-1.) 

(b) The following unilateral contract 
form for such gratuitous grants is sug¬ 
gested: 

(a) Heading and preamble: 

Department op the Army 

PATENT RELEASE ANT) LICENSE CONTRACT 


This contract, made this_day of 

-- 194__, by- (here¬ 


inafter called Contractor), 1 a corporation 
organized and existing under the laws of the 
State of - 1 a partnership consist¬ 
ing of- 1 an Individual trading as 

-of the City of_in 

the State of_in favor of the 

, United States of America (hereinafter called 
the Government), as Promisee, witnesseth 
that 

(b) “Whereas, to aid the national defense 
and promote the common welfare, numerous 
patent owners have, upon request of the 
Government, granted and are continuing 
to grant releases and royalty-free licenses to 
the Government to practice the inventions 
secured by their patents and applications 
for patents (hereinafter called ’such inven¬ 
tions') . 

(c) “Whereas, the Government has utilized 
many such inventions for the purposes afore¬ 
said and is desirous of obtaining further re¬ 
leases and royalty-free licenses Including 
this release and license, and 

(d) “Whereas, this contract is authorized 
by section 3 of the act of October 31, 1942 
(Public Law 768, 77th Cong.. 35 U. 8. C. 
89-96). 

“Now, therefore, in consideration of the 
premises and of the grant by other patent 
owners of like releases and licenses to the 
Government, Contractor has agreed as fol¬ 
lows:*’ 

(e) Article 1. [License] [Assignment]. 

(i) Use the article set forth in § 808.306-2 

(a) for a license. 

(li) Use the article set forth in 5 808.306-7 
(a) for an assignment. 

(f) Article 2. Term. Use the article set 
forth in { 808.306-3 (a). 

(g) Article 3. Release of Past Infringe¬ 
ment. Use the article set forth in $ 806-306-4. 

(h) Article 4. Non-estoppel. Use the ar¬ 
ticle set forth in § 808.306-5. 

(i) “Successors and assigns. This con¬ 
tract shall be binding upon Contractor, its 
successors* and assigns. 

In witness whereof. Contractor has exe¬ 
cuted this contract as of the day and year 
first above written. 

Two witnesses: 


(Name of Contractor) 

. By... 

(Address) 

Its_ 


(Business address) 


(Address) 

(Corporate seal)" 

Note: Bracketed material may be deleted 
as appropriate. 

(c) See § 808.306-9 (b) for informa¬ 
tion as to completed forms available 
from the Chief, Current Procurement 
Branch, SS&P, General Staff, U. S. Army. 

§ 808.306-9 Bilateral contract form. 
(a) The following contract form is sug- 


1 Delete all lines which do not apply. 

* When Contractor is an individual, change 
“successors” to “heirs”; if a partnership, 
modify appropriately. 
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gested for use for licenses, releases or 
assignments when a consideration of 
more than $1.00 is to be paid by the 
Government: 

(a) Heading and preamble: 

Contract No_- 

Negotiated_ 

Department op the Army 

PATENT RELEASE AND LICENSE CONTRACT 

This contract, entered Into this-day 

of_ 194__ by the United States of 

America (hereinafter called the Govern¬ 
ment). and--- 

(hereinafter called Contractor)a corpora¬ 
tion organized and existing under the laws 

of the State of_ 1 a partnership 

consisting of_ 1 and individual 

trading as_of the city of- 

in the State of_witnesseth that 

(b) "Whereas, Contractor warrants that it 
has the right to grant the within license 
and release, and the Government desires to 
procure the same, 

(c) "Whereas, this contract is authorized 
by section. 3 of the act of October 31, 1942 
(Public Law 768, 77th Cong. 35 U. S. C. 89-96). 

"Now, therefore, in consideration of the 
grant, release and agreements hereinafter 
recited the parties have agreed as follows: 

(d) Article 1. [License grant 1 [Release] 
[Assignment!. 

(i) Use article set forth in 5 808.306-2 (a), 
for paid up licence. 

(11) Use article set forth in § 808.306-2 (b), 
for a license on a running royalty basis. 

(lii) Use article set forth in §£08.306-4, 
for a Release only. 

(iv) Use article set forth In § 808.306-7 for 
an assignment. 

(e) Article 2. Term. 

(i) Use the appropriate alternative article 
of § £08.306-3 (a~f for a paid up license. 

(ii) Use the article of § 803.306-3 (b) for 
a license on a running royalty basis. 

(iii) A "term" provision is never required 
for a Release and is usually not applicable to 
an assignment. 

(f) Article 3. Release of past infringement. 

Use article set forth in § 808.306-4 where 

this is in addition to a license or an assign¬ 
ment. 

(g) Article 4. Non-Estoppel. 

Use article set forth in § 808.306-5. 

(h) Articles. Payment. 

(i) Uce the following article for a paid up 
license, release or assignment: 

Article 5. Payment. 

Contractor shall be paid the sum of- 

.($_) Dollars in full compensation 

for the rights herein granted and agreed to 
be granted. 

(11) For a license on a running royalty 
basis, use the appropriate alternative arti¬ 
cle from § 808.306-6 (c) and also use the 
article as specified in §§808.306-4 (d) to 
808.306-6 (g). 

(i) Article 6. Officials not to benefit. 

(j) Article 7. Covenant against Contin¬ 
gent Fees. 

(k) Article 8. Assignment of Rights. 

(l) Article 9. Anti-Discrimination Article. 

(t ) Article 10. Disputes Article. 

(n) Article 11. Successors and Assigns. 

This agreement Bhall be binding upon Con¬ 
tractor, its successors 7 and assigns, but noth¬ 
ing contained in this Article shall authorize 
an assignment of any claim upon the Govern¬ 
ment otherwise than as permitted by law. 

(o) "In witness whereof, the parties hereto 
have executed this contract as of the day 
and year first above written. 

The United States op America, 

By. 

(Signature (and title) of delegate) 


By .. 

(Business address) 
[Corporate seal] 

No. 225-15 


Two witnesses: 


(Address) 


The foregoing contract is hereby approved 
In behalf of the Secretary of the Army. 1 

By direction of the Assistant Secretary of 
the Army: * * 


Chief, Current Procurement Branch , 
Service, Supply and Procurement 
Div., General Staff, U. S. Army ” 

Note: Bracketed material may be deleted 
as appropriate. 

(b) Forms for the combinations listed 
below, complete, ready for use, may be 
obtained in reasonable quantities upon 
application to the Chief, Current Pro¬ 
curement Branch: 

(1) Paid up license and release. 

(2) License on a running royalty basis 
and release. 

(3) Assignment and release. 

(4) Release. 

(5) Gratuitous license and release. 

(6) Gratuitous assignment and release. 

The release article may be deleted from 

any of the forms when it is not to be 
included. 

SUBPART D—PATENT INTERCHANGE 
AGREEMENT 

§ 808.400 General. Under date of 
August 24, 1942 an agreement was 
entered into between the United States 
of America and the United Kingdom 
with relation to the interchange of pat¬ 
ent rights, information, inventions, de¬ 
signs or processes (Executive Agreement 
Scries 268). This agreement, titled 
“Agreement with the United Kingdom 
for the Interchange of patent rights and 
industrial information/* was terminated 
on April 8, 1946, but without prejudice to 
any liability which then had occurred 
or which might thereafter arise pursuant 
to certain continuing obligations under¬ 
taken by each Government. 

§ 808.401 Terms of agreement. The 
following is a summary of the terms of 
the Agreement remaining in effect: 

(a) Each Government agrees to in¬ 
demnify and save harmless the other 
Government against claims asserted by 
nationals of the indemnifying Govern¬ 
ment for compensation for the use or 
practice of inventions furnished the 
other Government under the terms of 
the Patent Interchange Agreement. The 
obligation of the United States is limited 
to claims of which the Government of 
the United States is notified before July 
1, 1949. There is no time limit running 
to the obligation of the British Govern¬ 
ment. 

(b) Each Government agrees to notify 
the other Government as soon as practi¬ 
cable after receiving notice of any claim 
by which the liability might fall upon 
the other Government. 

(c) Each Government will give to the 
other Government all possible informa¬ 
tion and other assistance required in con¬ 


1 Delete all lines which do not apply. 

*Wffen Contractor is an individual, change 
"successors" to "heirs"; if a partnership, 
modify appropriately. 


nection with computing any payments to 
be made to nationals of the other Gov¬ 
ernment with respect to the use of their 
patent rights, information, inventions, 
designs or processes. 

§ 808.402 Questions of policy or pro¬ 
cedure under agreements. All questions 
of policy or procedure arising under the 
Agreement shall be referred to the Chief, 
Patents Division, Office of The Judge 
Advocate General. 

§ 808.403 Notice of claim of infringe¬ 
ment. Prompt notice of any claim of in¬ 
fringement relative to information re¬ 
ceived from the United Kingdom under 
the Patent Interchange Agreement 
should be given to the Chief, Patents 
Division, Office of The Judge Advocate 
General, for the purpose specified in 
§ 808.401 (c). 

§ 808.404 Patent rights as the subject 
of reciprocal aid by lend-lease beneficiary 
governments other than the United 
Kingdom, (a) Lend-Lease Settlement 
Agreements have been negotiated by the 
State Department with France, Belgium, 
Luxemburg, and the Netherlands con¬ 
taining provisions generally to the effect 
that the respective governments will as¬ 
sume the obligation of the United States 
or its war contractors with respect to 
claims of patent infringement or other 
liability for the use of inventions made 
against the United States by nationals of 
the respective governments, or to pay 
royalties to nationals of the respective 
governments, which claims or royalties 
are in connection with war production. 

(b) The following provision typifies 
the undertaking of the respective foreign 
governments with respect to foreign* 
rights: 

The_ Government will process 

certain claims against the United States Gov¬ 
ernment and its war contractors and sub¬ 
contractors, and discharge their liability with 
respect thereto, namely: Claims of individ¬ 
uals. firms and corporations domiciled or 

resident in..(except individuals 

who are exclusively United States nationals) 
against the United States Government, its 
contractors and subcontractors, for royalties 
under license contracts for the use of in¬ 
ventions, patented cr unp.itented, or for in¬ 
fringement of patent rights, in connection 
with war production carried on or contracted 
for prior to September 2, 19<L5. 

(c) Agreements with the following 
other Lend-Lease beneficiary govern¬ 
ments are being, or may be negotiated: 
Norway, Russia. 

(d) All claims of infringement by na¬ 
tionals of Lend-Lease beneficiary govern¬ 
ments shall be processed under the pro¬ 
visions of Army Procurement Regula¬ 
tions in addition to such other action as 
may be required by this part. 

(e) All claims for royalties attribut¬ 
able to war production, which were 
charged or are chargeable directly or in¬ 
directly to the Department, and which 
are payable to nationals of Lend-Lease 
beneficiary Governments set forth above 
and other than the United Kingdom, 
shall be reported by the procuring service 
concerned to the Chief, Patents Division, 
Judge Advocate General’s Office, to¬ 
gether with necessary facts for presenta¬ 
tion to the State Department. 
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(f) Chiefs of procuring services will 
report to the Chief, Patents Division, 
Judge Advocate General’s Office, any 
patent liability of the United States or 
Its war contractors to nationals of any 
other Lend-Lease beneficiary country in 
sufficient detail to enable that office to 
base a request to the State Department 
to make provisions for the assumption by 
the Government concerned as an item of 
reciprocal aid of the patent liability in¬ 
volved. 

(g) In no event shall any contract of 
settlement of patent infringement liabili¬ 
ty, or of other liability for use of inven¬ 
tions, be made with a national of a Lend- 
Lease beneficiary Government, nor shall 
payment be authorized of royalties either 
by the Department or by Department 
contractors to a national of a Lend-Lease 
beneficiary Government, without first 
obtaining written approval of the Chief, 
Patents Division, Judge Advocate Gen¬ 
eral’s Office. 


Part 809 —Labor 

SUBPART A—-GENERAL 

See. 

809.100 Scope. 

809.101 Labor responsibility. 

SUBPART B—CONVICT LABOR LAW 

809.200 Baiic statutes. 

809.201 Executive Order of the President. 

809.202 AppUcatlon of basic statutes. 


SUBPART C—EIGHT-HOUR LAW OF 1912 


809.300 Basic law. 

809.300-1 Form of contract article. 

809.301 Applicability. 

809.302 Premium wage compensation. 

SUBPART D-COPELAND ("KICKBACK”) ACT 


809.400 

809.400- 1 

809.401 

809.401- 1 

809.401- 2 

809.401- 3 

809.402 

809.402- 1 


809.402- 2 

809.402- 3 

809.402- 4 

809.402- 5 

809.402- 6 

809.402- 7 

809.402- 8 


Basic law. 

Form of contract article. 
Applicability. 

Character of contracts. 
Exceptions. 

Determination of applicability. 
Procedure. 

Weekly affidavit with respect to 
payment of wages. 

Exemptions with respect to weekly 
affidavits. 

Submission of weekly affidavits. 
Submission of subcontractor sum¬ 
maries. 

Authorized payroll deductions. 
Restricted payments prohibited. 
Lack of knowledge no defense. 
Request for advisory opinions. 


SUBPART E—DA VIS-BACON ACT 


809.500 

809.500- 1 

809.501 

809601-1 

809601-2 

809.501- 3 
809601-4 

809601-5 

809.501- 6 

809.501- 7 
809602 
809603 


Basic law. 

Form of contract provision. 

Applicability; character of con¬ 
tracts covered. 

Definition of "building” and 
“work”. 

Definition of "construction” or 
"repair”. 

Exceptions as to contracts with 
States. 

Exceptions based on nature of 
work contemplated by con¬ 
tract. 

Exceptions, "Servicing and main¬ 
tenance work” defined. 

Exceptions based on other 
grounds. 

Determination of chief of pro¬ 
curing service. 

Regulations of the Secretary of 
Labor. 

Obtaining predeterminations of 
prevailing wage rates. 


8ec. 

809.503- 1 

809.503- 2 

809.504 

809.504- 1 

809.505 


Responsibility of the Chief of En¬ 
gineers. 

Responsibility of contracting offi¬ 
cers. 

Reports of violations. 

List of disqualified persons and 
firms. 

Policy regarding construction and 
maintenance work. 


SUBPART F—WALSH-HEALEY PUBLIC CONTRACTS 
ACT 


809.600 

809.601 

809.602 

809.603 

809.603- 1 

809.603- 2 

809.603- 3 

809.604 


809.605 


809.606 


809.607 


809.607- 1 

809.607- 2 

809.607- 3 


809.607-4 

809.608 


General. 

Publications to be furnished con¬ 
tracting officers. 

Contracts subject to the act. 

General Instructions. 

Compliance with regulations. 

Minimum wage determinations. 

Furnishing of posters. 

Interpretations not found In pub¬ 
lications furnished contracting 
officers. 

Exceptions not stated in the pub¬ 
lications furnished contracting 
officers. 

Other information not found in 
publications furnished con¬ 
tracting officers. 

Procedure for obtaining exemp¬ 
tions with respect to the stipu¬ 
lations required by the act. 

General. 

Requests for exceptions and re¬ 
view by contracting officers. 

Consultation with regional di¬ 
rectors. Department of Labor, 
and forwarding requests to 
chiefs of procuring services. 

Review and processing of requests 
by chief of the procuring serv¬ 
ice. 

Lists of disqualified persons and 
firms. 


SUBPART G—FAIR LABOR STANDARDS ACT OF 1238 


8C9.700 Basic law. 

809.701 Exceptions. 

809.702 Regulations of the Administrator. 

809.703 Liability of employer. 

809.704 Reimbursement of cost-plus- 

fixed-fee contractors for pay¬ 
ments In accordance with the 
act. 

809.705 Investigations and Inspections. 

809.705- 1 Investigations and Inspections of 

records by the Administrator. 

809.705- 2 Investigations of cost-plus-fixed- 

fee contractors. 


SUBPART H—WAGE AND SALARY REGULATION 


809.800 
809 800-1 
809.830-2 

809.800- 3 

809.800- 4 

809.801 


809601-1 

809601-2 

809601-3 

809.802 

809602-1 

809.802-2 
BOfcSOfl 9 


809.802- 4 
809603 

809.803- 1 

809.803- 2 

809.803- 3 
809604 
809.805 


General. 

Scope of subpart. 

Exceptions. 

Where information may be ob¬ 
tained. 

Definitions of wages and salaries. 

Initial establishment of wage and 
salary rates for work performed 
under Department contract. 

Fixed price contracts without 
labor escalation clause. 

Fixed pripe contracts with labor 
escalation clause. 

Cost-plus-fixed-fee contracts. 

Increases and adjustments in 
wage and salary rates. 

Fixed price contracts with labor 
escalation clauses. 

Cost-plus-fixed-fee contracts. 

Criteria for reviewing requests for 
adjustments in wage and salary 
rates. 

Retroactivity of adjustments. 

Procedures for securing approval 
of wage and salary rates. 

Submission of application. 

Review of submissions. 

Appeal of Board determinations. 

Territorial application. 

Responsibility for enforcement. 


SUBPART I—STATE LABOR LAWS 

Sec. 

800600 Department policy respecting 

State labor legislation. 

809.901 Requests for relaxation of State 

labor legislation. 

809.901-1 Requests for assistance In ob¬ 
taining a relaxation will be 

refused in cases in which: 


SUBPART J—EMPLOYMENT OF ALIENS 

809.1000 Joint statement. 

8C9.1000-1 Form of contract article. 

809.1001 Ant idiscrimination contract arti¬ 

cle. 

809.1002 Procedure. 


SUBPART K—FAIR EMPLOYMENT PRACTICE 


809.1100 Executive Order No. 9346. 

809.1101 Interpretations of Executive 

Order No. 9346 by the Com¬ 
mittee on Fair Employment 
Practice. 

809.1102 Amendment of contracts and 

subcontracts not containing 
antidiscrimination articles. 

809.1103 Employment of aliens. 

809.1104 Executive Order No. 9664. 


SUBPART L—MISCELLANEOUS 


809.1200 

809.1201 


809.1202 

809.1202-1 


809.1202- 2 

809.1202- 3 
8C9.1202-4 

809.1202- 5 

809.1202- 6 

809.1202- 7 

809.1202- 8 

809.1202- 9 

809.1202- 10 

809.1202- 11 

809.1202- 12 

809.1202- 13 

809.12C2-14 

809.1202- 15 


809.1202- 16 

809.1202- 17 

809.1202- 18 

809.1202- 19 

809.1202- 20 

803.1202- 21 
8C9.1202-22 

809.1202- 23 

809.1202- 24 

809.1202- 25 


809.1202- 20 

809.1202- 27 

809.1202- 28 

809.1202- 29 

809.1202- 30 


809.1202- 31 
8(^9.1202-32 

809.1202- 33 

809.1202- 34 

809.1202- 35 

809.1202- 36 


Division Engineers; addresses 
and territorial Jurisdictions. 

Wage and Hour Public Con¬ 
tracts Division of the United 
States Department of Labor 
Regional Offices; Geographical 
jurisdictions and addresses of 
Regional Directors. 

Minimum wage determinations. 

Knitting, knitwear, and woven 
underwear. 

Gloves and mitten industry. 

Seamless hosiery Industry. 

Men’s hat and cap industry. 

Rainwear industry. 

Cotton garment and allied in¬ 
dustries. 

Men's neckwear industry. 

Dimension granite industry. 

Shoe manufacturing and allied 
industries. 

Handkerchief industry. 

Envelope industry. 

Vitreous or vitrified china in¬ 
dustry. 

Leather, leather trimmed, and 
sheeplined garments industry, 

Flint glass industry. 

Luggage, leather goods, belts, 
and women’s handbag indus¬ 
try. 

Fireworks industry. 

Wool carpet and rug industry. 

Tag industry. 

Aircraft manufacturing indus¬ 
try. 

Bobbinet industry. 

Iron and steel industry. 

Tobacco industry. 

Furniture industry. 

Drug and medicine industry. 

Photographic supplies industry 
(excluding motion picture 
equipment of 35 mm. or over). 

Blueprint paper coating indus¬ 
try. 

Soap industry. 

Fertilizer industry. 

"Specialty accounting” supply 
manufacturing industry. 

Small arms ammunition, explo¬ 
sives, and related products 
Industry. 

Paper and pulp Industry. 

Cement industry. 

Structural clay products indus¬ 
try. 

Uniform and clothing Industry. 

Die casting manufacturing In¬ 
dustry. 

Dental goods and equipment 
manufacturing industry. 
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Bee. 

809.1202- 37 Scientific Industrial and labora¬ 

tory instruments industry. 

809.1202- 38 Surgical Instruments and appa¬ 

ratus Industry. 

809.1202- 39 Evaporated milk Industry. 

809.1202- 40 Paint and varnish Industry. 

809.1202- 41 Leather manufacturing indus¬ 

try. 

809.1202- 42 Textile industry. 

809.1202- 43 Chemical and related products 

industry. 

809.1202- 44 Aviation textile products manu¬ 

facturing Industry. 

SUBPART A—GENERAL 

§ 809.100 Scope. The succeeding sub¬ 
parts outline briefly certain labor law re¬ 
quirements and pertinent policies and 
procedures in connection therewith inso¬ 
far as they relate to and affect procure¬ 
ment. The material contained therein is 
not exhaustive in scope. It is intended 
to provide adequate basic information 
necessary for the award and administra¬ 
tion of contracts and the information 
has been so limited. In the event such 
information is not sufficient in a particu¬ 
lar case, reference should be made to the 
publications, if any, cited in the subpart 
in question. If no publications are cited, 
or if the cited publications do not pro¬ 
vide the desired information, or if the 
issue is not covered by parts 801 to 811, 
inclusive, of this chapter, the matter 
should be referred, through channels, to 
The Judge Advocate General, Attention: 
Chief, Procurement Division. 

§ 809.101 Labor responsibility. The 
Secretary and the Director of Service, 
Supply and Procurement. General Staff. 
United States Army, have assigned to 
the Assistant Judge Advocate General 
for procurement, responsibility for fur¬ 
nishing staff supervision in the disposi¬ 
tion of labor matters involving or affect¬ 
ing procurement. Any procurement la¬ 
bor matter which is considered to require 
action by either of the above offices 
should be referred, through channels, to 
The Judge Advocate General, Attention: 
Chief, Procurement Division. In order 
to better effectuate efficient coordina¬ 
tion of procurement labor activities, and 
except as otherwise authored, there 
will be no contacts with the national 
offices of labor organizations or other 
agencies of the Government with re¬ 
spect to procurement labor matters, 
except after coordination with the Chief, 
Procurement Division, Office, The Judge 
Advocate General. Such coordination 
may be informal. 

SUBPART B—CONVICT LABOR LAW 

§ 809.200 Basic statutes. The public 
policy of the United States as to convict 
labor is expressed in the act of February 
23, 1887 (24 Stat. 411; 18 U. S. C. 708, 
709). This statute is a penal one and 
provides for imprisonment or fine upon 
conviction for its violation. See also 47 
Stat. 418; 31 U. S. C. 686b; 45 Stat. 1084; 
49 U. S. C. 60; 49 Stat. 494; 49 U. S. C. 
61-64; 54 Stat. 1134, as amended 55 Stat. 
681; 18 U. S. C. 396a. 

§ 809.201 Executive Order of the 
President . (a) Pursuant to th~ public 

policy prescribed by the aforementioned 
act of February 23,1887, the President on 
May 18,1905, issued Executive Order No. 
325 A, which provides. In substance, that 
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all contracts which shall thereafter be 
entered into by officers or agents of the 
United States involving the employment 
of labor in the States composing the 
Union, or the Territories contiguous 
thereto, shall, unless otherwise provided 
by law, contain a stipulation forbidding, 
in the performance of such contracts, the 
employment of persons undergoing sen¬ 
tences of imprisonment at hard labor' 
which have been imposed by courts of 
the several States, Territories, or Munici¬ 
palities having criminal jurisdiction. 

(b) The form of contract articles to be 
used in contracts to which the Executive 
Order applies is set out in Subpart D, 
Part 805 of this chapter. 

§ 809.202 Application of basic statutes. 

§ 809.202-1 The prohibition con¬ 
tained in the foregoing provisions of this 
part does not apply to purchases of items 
manufactured, or services rendered, by 
Federal Prison Industries, Inc. 

§ 809.202-2 The provisions of the 
statute referred to in § 809.200 do not pro¬ 
hibit the employment of contractors or 
subcontractors of persons serving sen¬ 
tences on parole or probation, nor to con¬ 
victs who have served their terms. 

SUBPART C—EIGHT-HOUR LAW OF 1912 

§ 809.300 Basic law. The act re¬ 
quires that, in every contract to which 
it is applicable, an article must be in¬ 
serted that no laborer or mechanic do¬ 
ing any part of the work contemplated 
by the contract in the employ of a con¬ 
tractor or any subcontractor, shall be 
required or permitted to work more than 
8 hours in any one calendar day upon 
such work unless such mechanic or la¬ 
borer is compensated for all hours worked 
in excess of 8 hours in any one calendar 
day at not less than W 2 times the basic 
rate of pay. Act of June 19, 1912 (37 
Stat. 137), as amended by section 5 (b) 
act of June 28. 1940 (54 Stat. 679) and 
section 303 act of September 9, 1940 (54 
Stat. 884), 40 U. S. C. 324, 325, 325-A; 
M. L. 1939 and Supp. II, secs. 743, 745. 

§ 809.300-1— Form of contract article. 
The form of article to be used in contracts 
to which the act applies is set out in Sub¬ 
part D, Part 805 of this chapter. 

§ 809.301 Applicability . The basic 
law applies to all Department contracts 
which may require or involve the employ¬ 
ment of laborers or mechanics either 
by the prime contractor or any subcon¬ 
tractor, with the following exceptions: 

§ 809.301-1 Exceptions, (a) The law 
does not apply to supply contracts, such 
contracts ordinarily being subject to the 
Walsh-Healey Act where the amount in¬ 
volved is in excess of $10,000.00 (see Sub¬ 
part F). 

(b) Where the same class of work is 
not. as a general rule, being performed 
by the Government, contracts for any 
of the following classes of work are not 
covered by the act. 

(1) Contracts for transportation by 
land or water. 

(2) Contracts for the transmission of 
intelligence. 

(3) Contracts for the construction or 
repair of levees or revetments necessary 
for protection against floods or over¬ 
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flows on the navigable waters of the 
United States. 

(4) Contracts for supplies or for such 
materials or articles as may usually be 
bought in the open market, whether such 
supplies, materials or articles are made 
to conform to particular specifications or 
not (except armor and armor plate). 

(c) The law does not apply to con¬ 
tracts between the Department and any 
one of the several States of the Union 
or the political subdivisions thereof. The 
law, however, is applicable to any sub¬ 
contract covering any part of the work 
covered by such prime contracts with 
a State (or political subdivision there¬ 
of) where it is sublet to a private con¬ 
tractor. 

(d) The Attorney General has ex¬ 
pressed the opinion that the basic law 
is not applicable to the employment of 
members of the crew of a dredge or like 
floating plant (38 Op. A.G. 150 (1934)). 

(e) The Comptroller General has ex¬ 
pressed the opinion that the basic law 
is not applicable to contracts entered 
into outside the United States which may 
require the employment of foreign la¬ 
borers and mechanics (19 Comp. Gen. 
516). 

§ 809.302 Premium wage compensa¬ 
tion. Premium rates will not be paid 
without express approval of the Chief, 
Current Procurement Branch, SS&P Divi¬ 
sion, General Staff, U. S. Army. 

SUBPART D—COPELAND (“KICKBACK") ACT 

§ 809.4C0 Basic law. The act pro¬ 
vides that whoever shall induce any per¬ 
son employed in work subject to the act 
to give up any part of the compensation 
to which he is entitled under his contract 
of employment by force, intimidation, 
threat or procuring dismissal from such 
employment or any other manner what¬ 
soever, shall be fined not more than $5,000 
or imprisoned not more than 5 years, or 
both. Act of June 13, 1934 (48 Stat. 
948) 40 U. S. C. A. secs. 276 (a) and (c), 
as amended by Reorganization Plan No. 
IV, effective June 30,1940 (54 Slat. 1236). 

§ 809.400-1 Form of contract article . 
The form of article required by regula¬ 
tion in contracts to which the act applies 
is set out in Subpart D, Part 805, of this 
chapter. (29 CFR, 3.6) 

§ 809.401 Applicability. 

§ 809.401-1 Character of contracts. 
Generally, the act applies to contracts 
and subcontracts, regardless of amount, 
for the construction, prosecution, com¬ 
pletion or repair of any public building, 
public work, or building or work financed 
in whole or in part by loans or grants 
from the United States. The act applies 
to contracts for such work entered into 
upon a cost-plus-a-fixed-fee basis or 
otherwise, with or without advertising 
for proposals, as well as to contracts 
entered into upon a lump sum basis. 

§ 809.401-2 Exceptions, (a) The act 
does not apply to supply contracts, such 
contracts ordinarily being subject to the 
Walsh-Healey Act, where the amount is 
in excess of $10,000 (see Subpart F); nor 
does it apply ordinarily to installation or 
maintenance work done for the account 
of the Government in connection with 
and as an incident to supply contracts. 
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(b) The form of article required In 
Subpart D, Part 805 of this chapter, is 
not required in Department contracts 
with a State, or a political subdivision 
thereof, nor are other regulations with 
regard to the filing of affidavits, payroll 
summaries and securing authorized pay¬ 
roll deductions applicable to such con¬ 
tracts. However, the article must be in¬ 
cluded and the regulations must be fol¬ 
lowed in subcontracts of any part of the 
work involved sublet by any State (or po¬ 
litical subdivision thereof) to a private 
contractor. 

§ 809.401-3 Determination of appli¬ 
cability. Since the primary factor for 
determining whether or not the act ap¬ 
plies is the nature of the work contem¬ 
plated in the contract, and since this 
same factor is involved in determining 
whether or not the Davis-Bacon Act ap¬ 
plies, reference is made to §§ 809.501 to 
809.501-5, which are equally applicable 
to this subpart. 

§ 809.402 Procedure. Pursuant to the 
provisions of the act, the Secretary of 
Labor has prescribed certain regulations 
which govern the procedure to be fol¬ 
lowed in connection with contracts that 
are subject to the act, and the Davis- 
Bacon Act (§ 809.500 et seq.); also with 
regard to certain types of authorized de¬ 
ductions and the method of securing ap¬ 
proval thereof. The substance of the 
pertinent regulations follows: 

§ 809.402-1 Weekly affidavit with re¬ 
spect to payment of wages. Each con¬ 
tractor or subcontractor engaged in work 
subject to the act is required to furnish 
each week a sworn affidavit with respect 
to the wages paid each of its employees 
(which shall not be deemed to apply to 
persons in classifications higher than 
that of laborer and mechanic and those 
who are the immediate supervisors of 
such employees) engaged on the work 
covered by the act during the preceding 
weekly pay-roll period. The affidavit 
shall be executed and sworn to by the 
contractor or subcontractor who super¬ 
vises the payment of wages and shall be 
in the following form: 

State of _ 

County of_—__ ss: 

I,_ (name of party sign¬ 
ing affidavit),_(title) being 

duly sworn, do depose and say: That I pay or 
supervise the payment of the persons em¬ 
ployed by _ (contractor or 

subcontractor) on the _ 

(building or work); that the attached pay¬ 
roll sets out accurately and completely the 
name, occupation, and hourly wage rate of 
each person so employed for the weekly pay¬ 
roll period from the_day of__ 

194__ to the_day of_194—, the total 

number of hours worked by him during such 
period, the fuU weekly wages earned by him 
and any deductions made from such weekly 
wages, and the actual weekly wages paid to 
him; that no rebates have been or will be 
made either directly or indirectly to or on 

behalf of said_ (contractor 

or subcontractor) from the full weekly wages 
earned as set out on the attached payroU; 
and that no deductions, other than the per¬ 
missible deductions (as defined in the Regu¬ 
lations under the •‘Kickback” Act (48 Stat. 
948) described In the foUowlng paragraph of 
this affidavit, have been made or will be 
made, either directly or indirectly, from the 
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full weekly wages earned as set out on the 
attached payroll. 

(Paragraph describing deductions, if any) 


(Signature and title) 

Sworn to before mo this__ day of 

... 194—. 

(29 CFR, 3.3 (b)) 

§ 809.402-2 Exemptions with respect 
to weekly affidavits. Upon a written 
finding by the Secretary, the Secretary 
of Labor may provide reasonable limita¬ 
tions, variations, tolerances and exemp¬ 
tions from the requirements set forth in 
§ 809.402-1, subject to such conditions as 
the Secretary of Labor may specify. Re¬ 
quest for such finding shall be submitted 
through the chief of the procuring serv¬ 
ice to The Judge Advocate General, 
Attention: Chief, Procurement Division, 
for submission through chan nels to the 
Secretary of Labor. (29 CFR 3.3 (c).) 

§ 809.402-3 Submission of weekly affi¬ 
davits. (a) Each weekly affidavit shall 
be delivered by the contractor or sub¬ 
contractor within seven days after the 
regular payment date of the payroll 
period to the contracting officer or such 
other officer as may be designated for 
such purpose by the chief of the procur¬ 
ing service. 

(b) After such examination and check 
as may be made, one affidavit and one 
copy of the payroll of each contractor 
and subcontractor engaged on Federal 
construction (except shipbuilding and 
railroad), covering the weekly payroll 
periods ending nearest January 15, April 
15, July 15, and October 15 shall be sub¬ 
mitted quarterly by the contracting offi¬ 
cer or other designated officer to the U. S. 
Department of Labor within 14 days 
after the close of the specified payroll 
period. 

(c) Affidavits and payrolls for all con¬ 
tracts (except shipbuilding and rail¬ 
roads) located in the States listed below 
should be mailed to the addresses indi¬ 
cated: 

State and Location of Regional Office 

Alabama, Arkansas, Florida. Georgia, Lou¬ 
isiana. Mississippi, North Carolina, Oklahoma, 
South Carolina, Tennessee, Texas, and Vir¬ 
ginia: Regional Wage Analyst. Bureau of 
Labor Statistics, Sixth Floor, Silvey Building, 
114 Marietta Street NW., Atlanta 3, Ga. 

Arizona, California, Colorado, Idaho, Mon¬ 
tana, Nevada, New Mexico, Oregon. Utah, 
Washington, and Wyoming: Regional Wage 
Analyst. Bureau of Labor Statistics, 546 Fed¬ 
eral Office Building, San Francisco 2, Calif. 

Illinois, Indiana, Iowa, Kansas, Kentucky, 
Michigan, Minnesota, Missouri, Nebraska, 
Ohio, North Dakota, South Dakota, West 
Virginia, and Wisconsin: Regional Wage 
Analyst, Bureau of Labor Statistics, 312 
National War Agencies Building, 226 West 
Jackson Boulevard, Chicago 6, Ill. 

Delaware. District of Columbia, Maryland, 
Pennsylvania, New Jersey, and New York: 
Regional Wage Analyst, Bureau of Labor Sta¬ 
tistics, 1000 Parcel Post Building, 341 Ninth 
Avenue, New York 1, N. Y. 

Connecticut, Massachusetts, Maine, New 
Hampshire, Rhode Island, and Vermont: 
Regional Wage Analyst, Bureau of Labor Sta¬ 
tistics. Old South Building, 294 Washington 
Street, Boston 8, Mass. 

(d) In the case of shipbuilding and 
railroad contracts, affidavits and payrolls 


will be submitted for payroll periods end¬ 
ing nearest May 15 and November 15 to 
the Bureau of Labor Statistics, Wash¬ 
ington, D. C. 

§ 809.402-4 Submission of subcontrac¬ 
tor summaries. Each contractor or sub¬ 
contractor shall, within seven days after 
the making of any subcontract with an¬ 
other person concerning work subject to 
the act. deliver to the contracting officer 
or such other officer as may be designated 
for such purpose by the chief of the pro¬ 
curing service, an affidavit setting forth 
the name and address of his subcontrac¬ 
tor and a summary description of the 
precise work subcontracted. After such 
examination and check as may be made, 
such affidavit or a copy thereof shall be 
transmitted by the contracting officer or 
other designated officer directly to the 
Bureau of Labor Statistics, U. S. Depart¬ 
ment of Labor, Washington, D. C. (29 
CFR, 3.4 (b)) 

§ 809.402-5 Authorized payroll deduc¬ 
tions . (a) Deductions for the following 
purposes are permissible: 

(1) Where required by Federal, State, 
or local statutes or ordinances to be made 
by the employer from the wages earned 
by the employee; 

(2) Bona fide prepayment of wages 
without discount or interest; 

(3) Deductions required by court proc¬ 
ess, provided that the contractor or sub¬ 
contractor will not be permitted to make 
such a deduction in favor of the con¬ 
tractor, subcontractor, or any affiliated 
person or where coll usion or collabora-* 
tion exists. (29 CFR, 3.5 (a)) 

(b) Any deduction is also permissible 
which in fact meets the following stand¬ 
ards and with respect to which the con¬ 
tractor or subcontractor shall have made 
written application by registered mail to 
the Secretary of Labor, a copy of which 
application shall be sent to the contract¬ 
ing agency by the contractor or subcon¬ 
tractor setting forth all the pertinent 
facts, indicating that such deductions 
will meet the following standards: 

(1) That .such deduction is not pro¬ 
hibited by other law; and 

(2) That such deduction is (i) volun¬ 
tarily consented to by the employee in 
writing and in advance of the period in 
which the work was done, and that con¬ 
sent to the deduction is not a condition 
either for the obtaining of or for the con¬ 
tinuance of employment; or (ii) that 
such deduction is for the benefit of the 
employees or their labor organization 
through which they are represented and 
is provided for in a bona fide collective 
bargaining agreement; and 

(3) That from such deduction no pay¬ 
ment is made to, nor profit or benefit is 
obtained directly or indirectly by the con¬ 
tractor or subcontractor or any affiliated 
person, and that no portion of the funds, 
whether in the form of a commission or 
otherwise, will be returned to the con¬ 
tractor or subcontractor or to any affili¬ 
ated person; and 

(4) That the convenience and interest 
of the employees are served thereby, and 
that such or similar deductions have 
been customa ry in this or comparable sit¬ 
uations. (29 CFR, 3.5 (b)) 
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(c) After application in good faith, the 
deduction may be made in accordance 
with the foregoing standards: Provided, 
however . That if the Secretary of Labor, 
on his own motion, or on the application 
of any person or agency affected by the 
granting of the application, shall con¬ 
clude at any time, after written notice to 
the applicant and an opportunity for him 
to present his views in support of the de¬ 
duction, that the deduction has not met 
the foregoing standards, such deductions 
shall cease to be “permissible” seven days 
after the applicant and the Federal 
agency concerned have been n otifie d of 
the Secretary’s decision. (29 CFR, 3.5 
(c>) 

(d) Upon application to and prior 
written permission from the Secretary of 
Labor, and subject to the standards set 
forth in paragraph (b), of this section, 
deductions may be made by a contractor 
or subcontractor or any affiliated person, 
for membership fees in group benefit or 
retirement associations; for board and 
lodging; or for other purposes where 
tiie Secretary of Labor concludes the 
deduction is required by 'compelling 
circumstances; Provided, however. The 
contractor, subcontractor, or any affili¬ 
ated person does not make a profit or 
benefit directly or indirectly from the 
deduction. A copy of the Secretary’s 
decision shall be sent to the applicant 
and the Federal agency concerned. (29 
CFR, 3.5 (d)) 

(e) In accordance with and subject to 
the standards set forth in paragraph (b) 
of this section, general permission is 
granted to make payroll deductions for: 

(1) The payment of the purchase price 
of United States Defense Stamps and 
Bonds and United States Tax Savings 
Notes; 

(2) The repayment of loans to or for 
the purchase of shares in credit unions 
organized and operated in accordance 
with District of Columbia, Federal, or 
State credit union statutes. 

(3) Contributions to a Federal govern¬ 
mental or quasi-governmental agency. 

(4) The payment of dues or premiums 
to unaffiliated insurance companies or 
associations for medical or hospitaliza¬ 
tion insurance where the employer is not 
required by Federal, State or local laws 
to supply such insurance or benefits. 
(29 CFR, 3.5 (e)) 

§ 809.402-6 Restricted payments pro- 
hibited . In any case in which the em¬ 
ployee does not have full and actual free¬ 
dom of disposition of his wage payment, 
whether made in cash or by check, any 
restricted payment made to the emp loyee 
is considered a deduction. (29 CFR, 
3.5 (h)) 

§ 809.402-7 Lack of knowledge no de¬ 
fense. Nothing in the regulations shall 
be construed to permit any deduction 
which the contractor or subcontractor 
knew, or in the exercise of good faith 
should have known, did not meet the 
foregoing standards. In order to insure 
compliance with his regulations, the 
Secretary of Labor may notify the con¬ 
tractor or subcontractor that the deduc¬ 
tion will be permitted only if certain con¬ 
ditions with respect thereto are observed. 
The contractor or subcontractor or any 
affiliated person shall also comply with 
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such general rules and regulations con¬ 
cerning the deductions as the Secretary 
of Labor shall make from time to time, 
notice of which shall have been given to 
the contractor or subcontractor or any 
affiliated person making the deduction 
and to the Federal agency concerned 
either directly or through publication in 
the Federal Register. (29 CFR, 3.5 (g)). 

§ 809.402-8 Request for advisory opin¬ 
ions. The Secretary of Labor will fur¬ 
nish an opinion regarding the coverage of 
any specific project or with respect to the 
application of any provisions of the reg¬ 
ulations at the request of any Federal 
or State agency. Request for any such 
opinion shall be submitted through the 
chief of the procuring service to The 
Judge Advocate General. Attention: 
Chief. Procurement Division, for submis¬ 
sion through channels to the Secretary of 
Labor. (29 CFR. 3.7). 

ST7BPART E—DAVIS-BACON ACT 

§ 809.500 Basic law. The act as 
amended requires as to every contract to 
which it applies: 

(a) That a scale of minimum wages 
for every class of mechanics or laborers 
employed shall be set out in the specifica¬ 
tions (in cases where specifications are 
advertised for bids). 

(b) That a minimum wage scale must 
be included in the contract together with 
a stipulation that the same will be ob¬ 
served whether contracts are let on bids 
or not. 

(c) The inclusion of certain additional 
provisions hereinafter referred to for the 
administration and enforcement of the 
required stipulations. Act of March 3, 
1931 (46 Stat. 1494), as amended by act 
of August 30, 1935 (49 Stat. 1011), act of 
June 15, 1940 (54 Stat. 399), and act of 
March 23, 1941 (55 Stat. 53—40 U. S. C. 
276a, a-1 to a-7), M. L. 1939 and Sup. T, 
Sec. 746. 

§ 809.500-1 Form of contract provi¬ 
sion. The form of provisions required by 
regulation in contracts to which the act 
applies is set out in Subpart D, Part 805 
of this chapter. (29 CFR, 3.6.) 

§ 809.501 Applicability: character of 
contracts covered. The act as amended 
applies to all contracts in excess of $2000 
to be performed in any of the States of 
the United States, the Territory of Alas¬ 
ka, the Territory of Hawaii or the District 
of Columbia, for construction, alteration 
or repair including painting or decorat¬ 
ing of public buildings or public works 
where the same require or involve* the 
employment of mechanics or laborers. 
The act applies to contracts entered into 
upon a cost-plus-a-fixed-fee basis or 
otherwise, with or without advertising 
for bids, as well as to contracts entered 
into upon a lump sum basis. 

§ 809.501-1 Definition of “building” 
and “work The Secretary of Labor 
has, by regulation, defined the words 
“building” and “work” as including, gen¬ 
erally, construction activity as distin¬ 
guished from manufacturing, furnishing 
of materials, or servicing, and mainte¬ 
nance work. 

§ 809.501-2 Definition of "construc¬ 
tion”, or “repair”. The Secretary of 
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Labor has defined the above terms as 
used in the act and in the Copeland Act 
(see Subpart D of this part) as, in sub¬ 
stance, including all types of work done 
under a construction contract such as 
altering, remodeling, painting and deco¬ 
rating, the transporting of materials and 
supplies to or from the building or work 
by the employees of the construction con¬ 
tractor or construction subcontractor 
and the manufacturing or furnishing of 
materials, articles, supplies, or equip¬ 
ment on the site of the building, or work 
by persons employed at the site o f the 
contractor or subcontractor. (29 CFR, 
3.2 (b)) 

§ 809.501-3 Exceptions as to contracts 
with States. The law does not apply to 
contracts between the Department and 
any one of the several States of the 
Union or the political subdivisions there¬ 
of. The law, however, is applicable to 
any subcontract covering any part of the 
work covered by such prime contract 
with a State (or political subdivision 
thereof) where it is sublet to a private 
contractor. 

§ 809.501-4 Exceptions based on na¬ 
ture of work contemplated by Contract. 
The act does not apply to: 

(a) Contracts for servicing and main¬ 
tenance work generally. (29 CFR, 3.2 

(a)) 

(b) Contracts for manufacturing and 
furnishing materials or supplies (see 29 
CFR, 3.2 (a)) and servicing and main¬ 
tenance work incident thereto. 

(c) Contracts covering the furnishing 
of equipment and operating personnel 
for work only incidental to public works 
(see 19 Comp. Gen. 467, Dec. B-6009, 
Nov. 1, 1939). 

§ 809.o01-5 Exceptions, “servicing 
and maintenance work ” defined. The 
term “servicing and maintenance work” 
as used in paragraphs (a) and (b) of 
§ 809.501-4, includes: 

(a) Movement of machinery into or 
out of or from one part to another part 
of a building or plant completed or sub¬ 
stantially completed. 

(b) Installation of machinery, ma¬ 
chine tools or other equipment in a plant 
or building completed or substantially 
completed. 

(c) Plant rearrangement and produc¬ 
tion facilities adjustment or alterations 
incident to paragraph (a) or (b) of this 
section. 

Note: This definition in connection with 
paragraphs (a) and (b) of § 809.501-4, of this 
chapter, does not relate to servicing and 
maintenance prosecuted by a construction 
contractor as a part of construction work. 

§ 809.501-6 Exceptions based on other 
grounds . The act does not apply to: 

(a) Contracts for construction, alter¬ 
ation or repair, though otherwise meet¬ 
ing the tests of coverage hereinabove set 
out, where the place of performance of 
the contract is not known or cannot be 
reasonably ascertained at the time the 
contract is negotiated. 

(b) Contracts with railroad carriers 
and airline carriers engaged in interstate 
or foreign commerce, or subcontracts let 
to such carriers for the construction, 
alteration or repair of railways, or other 
facilities, insofar as such contracts in- 
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volve railways or other facilities and 
wage rates payable to employees of such 
carriers operating under collective bar¬ 
gaining agreements with such carriers 
made agreeable to the provisions of the 
Railway Labor Act, as amended. (Let¬ 
ter March 14, 1942, from the Secretary 
of Labor to the Secretary of the Army; 
and amendment dated April 10, 1936, 49 
Stat. 1189, 45 U. S. C. 181 through 188, 
of the “Railway Labor Act” of 1926.) 

§ 809.501-7 Determination of chief of 
procuring service. The act contem¬ 
plates an administrative determination 
of the application of the law to particu¬ 
lar contracts and the Department is 
authorized to make such determination. 
The chief of the procuring service in¬ 
volved will determine within his own of¬ 
fice whether the foregoing regulations 
require the inclusion of Davis-Bacon 
(and Copeland) Act provisions in any 
particular contract. In cases of doubt 
the question, accompanied by full state¬ 
ment of the facts, shall be referred to 
The Judge Advocate General, Attention: 
Chief, Procurement Division, for deter¬ 
mination. 

§ 809.502 Regulations of the Secre- 
tary of Labor. The regulations of the 
Secretary of Labor described in §§ 809.402 
through 809.402-8, where pertinent, are 
applicable to all contracts subject to the 
act. Regulation No. 503 issued by the 
Secretary of Labor September 30. 1935, 
as amended, prescribes the procedures to 
be followed in predetermining prevailing 
rates of wages. 

§ 809.503 Obtaining predetermina¬ 
tions of prevailing wage rates . 

§ 809.503-1 Responsibility of the 
Chief of Engineers. The Chief of Engi¬ 
neers is responsible for obtaining from 
the Secretary of Labor and for furnish¬ 
ing to the procuring services upon re¬ 
quest, as provided in § 809.503-2, all 
predeterminations of prevailing wage 
rates under the Davis-Bacon Act re¬ 
quired in connection with the award of 
Department contracts. 

§ 809.503-2 Responsibility of con¬ 
tracting officers. Prior to entering into 
negotiations for awarding a contract to 
which the Davis-Bacon Act is applicable, 
the contracting officer concerned will re¬ 
quest the Corps of Engineers to furnish 
the appropriate predetermination of the 
wage rates to be contained in the con¬ 
tract. The contracting officer will for¬ 
ward such request direct to the Division 
Engineer of the Corps of Engineers with¬ 
in whose territorial jurisdiction the work 
called for by the proposed contract is to 
be performed unless the chief of the 
procuring service concerned directs that 
the request be forwarded through his of¬ 
fice. In the latter event the request will 
be forwarded through the chief of the 
procuring service concerned to the Wage 
and Salary Branch, Office of the Chief of 
Engineers. Since predeterminations are 
subject to change, contracting officers 
are cautioned, in any case where a pre¬ 
determination previously furnished by 
the Corps of Engineers is apparently ap¬ 
plicable to the proposed contract, to in¬ 
quire whether such predetermination is 
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current. (For a list of the addresses of 
the Division Engineers, see § 809.1200). 

§ 809.504 Reports of violations. 
Where a contracting officer finds that 
any laborer or mechanic employed by a 
contractor or subcontractor on work sub¬ 
ject to the act has been or is being paid 
wages less than the wages required by 
the contract to be paid, the contracting 
officer will make a report on Standard 
Form No. 1093 (schedule of deductions 
from payment to contractors) executed 
as completely as possible from his rec¬ 
ords to the disbursing officer. The lat¬ 
ter will complete the exscution of the 
form from his records and transmit it to 
the office indicated on the form. 

§ 809.504-1 List of disqualified per¬ 
sons and firms. The list of persons and 
firms found by the Comptroller General 
to have violated the requirements of the 
Davis-Bacon Act is published from time 
to time in Department publications. 

§ 809.505 Policy regarding construc¬ 
tion and maintenance work. See Sub¬ 
part B. Part 802 of this chapter. 

SUBPART r—WALSH-HEALEY PUBLIC 
CONTRACTS ACT 

§ 809.600 General. The Walsh- 
Healey Public Contracts Law (Act of 
June 30. 1936, 49 Stat. 2036; as amended 
by the act of May 13, 1942, 56 Stat. 277; 
41 U. S. C. 35-45; sometimes hereinafter 
referred to as the act) requires the in¬ 
clusion of certain representations and 
stipulations in contracts to which the 
act applies. The act further provides 
that the Secretary of Labor, under cer¬ 
tain circumstances, may make excep¬ 
tions to this requirement. Contracting 
officers are furnished with publications 
containing the text of the act and cer¬ 
tain regulations and interpretations re¬ 
lating thereto of the Secretary of Labor, 
who is charged with its administration 
(see § 809.601). Accordingly, this sub¬ 
part is confined, for the most part, to 
matters relating to the act deemed of 
interest to Department personnel not 
found in such publications. Provisions 
to be included in Department contracts 
in compliance with the act may be found 
in Subpart D. Part 805 of this chapter. 
The minimum wage determinations con¬ 
templated by the act made by the Sec¬ 
retary of Labor are set forth in § 809.1202 
et seq. 

§ 809.001 Publications to be fur¬ 
nished contracting officers. The Secre¬ 
tary of Labor has published a document 
entitled "Walsh-Healey Public Contracts 
Act, Rulings and Interpretations No. 3, 
October 1, 1945.” This publication con¬ 
tains a compilation of the text of the 
act, the regulations of the Secretary of 
Labor relating thereto, and pertinent 
rulings and interpretations. Amend¬ 
ments to this document are published 
from time to time. The chiefs of the - 
procuring services are responsible for 
furnishing these publications and a sup¬ 
ply of the forms referred to therein, in¬ 
cluding Form PC-1 (Notice of Award of 
Contract), to each of their contracting 
officers. Information of interest not 
found in these publications is set forth 
in §§ 809.604, 809.605, and 809.606. 


§ 809.602 Contracts subject to the act . 
Generally, the law is applicable to every 
Department contract for the purchase of 
supplies, the amount of which exceeds 
$10,000. The publications furnished to 
contracting officers in accordance with 
§ 809.601 as supplemented by pertinent 
provisions of §§ 809.604, 809.605 and 
809.606, define in detail the contracts to 
which the act applies. 

§ 809.603 General instructions. 

§ 809.603-1 Compliance with regula¬ 
tions. The regulations and instructions 
contained in the publications mentioned 
in § 809.601, as supplemented by §§ 809.- 
604, 809.605 and 809.606, will be complied 
with by all contracting officers. 

§ 809.603-2 Minimum wage determi¬ 
nations. Prospective contractors will be 
informed of applicable minimum wage 
determinations, if any, in advance of or 
coincident with negotiating contracts. 
(For a list of such determinations see 
§ 809.1202 et seq.) 

§ 809.603-3 Furnishing of posters. 
Contracting officers are responsible for 
seeing that contractors who are awarded 
contracts subject to the Walsh-Healey 
Act are furnished Posters, Form PC-13 
(Revised April 1945) simultaneously with 
the making of the award, or as soon 
thereafter as possible. All copies of pre¬ 
viously issued posters which bear no re¬ 
vision date or a revision date other than 
April 1945, must be destroyed and be re¬ 
placed by that revised issue. The forms 
may be obtained from the Record Keep¬ 
ing and Control Section, Room 1103, De¬ 
partment of Labor, Washington 25, D. C. 
In this connection, see § 809.601, 

§ 809.604 Interpretations not found in 
publications furnished contracting offi¬ 
cers. The succeeding paragraphs of this 
section set forth or refer to certain inter¬ 
pretations of the act or of the regulations 
issued thereunder not found in the publi¬ 
cations mentioned in § 809.601. 

(a) Pursuant to an opinion of the 
Solicitor’s Office, Department of Labor, 
released August 9, 1944, contracts which 
were originally $10,000 or less but are 
subsequently amended so as to increase 
the price to an amount in excess of that 
figure must contain the Walsh-Healey 
stipulations after such an amendment. 
This is so, irrespective of whether the 
amendment is the result of unilateral 
action by the Department (under a 
change order or similar provision) or of 
mutual consent of the parties. With re¬ 
spect to contracts exceeding $10,000 
which are subsequently modified to a 
figure of $10,000 or less. (1) the Walsh- 
Healey Act does not apply to any work 
performed thereunder after the date of 
modification If the reduction is effected 
by mutual consent of the parties, but (2) 
the act would apply to such work if the 
reduction is effected by unilateral action 
of the Department authorized by the 
contract. 

(b) It has been held that dry pow¬ 
dered whole milk and dry ice cream mix 
are perishable, except when packed with 
inert gas in hermetically sealed cans, 
and that these two products when packed 
with inert gas in hermetically sealed cans 
are not perishable. 
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(c) The Department of Labor, under 
date of April 11, 1947, amended section 
40 (e) (1), page 25, of Rulings and Inter¬ 
pretations No. 3, October 1, 1945, with 
respect to coverage of truck drivers em¬ 
ployed by oil dealers, to read as follows: 

Where the contractor is a dealer, the 
act applies to employees at the central 
distributing plant, including warehouse¬ 
men, compounders, and chemists testing 
the lot out of which the Government 
order is filled, the crews engaged in 
loading the materials in vessels, tank cars 
or tank wagons for shipment, and truck 
drivers engaged in the activities described 
in section 37 (m) above. However, the 
contractor is not required to show that 
the employees at the bulk stations, in¬ 
cluding truck drivers, are employed in 
accordance with the standards of the 
act. (Bulk stations as the term is used 
herein are intermediate points of storage 
between a central distributing plant and 
service stations.) 

§ 809.605 Exceptions not stated in the 
publications furnished contracting offi¬ 
cers. (a) The following are excepted 
from the act: 

(1) Contracts awarded for preserved 
or processed butter during the period 
from February 3, 1943, to the termina¬ 
tion of the present war and three months 
thereafter. 

(2) Contracts awarded during the 
present war for the production of train¬ 
ing films. 

(b) Certain of the exceptions stated in 
the publications furnished contracting 
officers which contain no specific expira¬ 
tion date have been rescinded by the 
Secretary of Labor. Notice of such re¬ 
scissions is contained in Department 
publications. 

$ 809.606 Other information not 
found in publications furnished con¬ 
tracting officers . (a) The administra¬ 

tive exemption contained in Article 603 
(e), page 57 of Rulings and Interpreta¬ 
tions No. 3. October 1, 1945, relating to 
contracts negotiated with States or Ter¬ 
ritories of the United States, or with cor¬ 
porations, commissions, or authorities 
wholly owned and controlled by such 
States or Territories of the United 
States, or with corporations, commis¬ 
sions. or authorities wholly owned and 
controlled by such States or Territories, 
was rescinded by the Secretary of Labor 
on April 1, 1947. 

§ 809.607 Procedure for obtaining ex¬ 
emptions with respect to the stipulations 
required by the act 

§ 809.607-1 General. Section 6 of the 
act permits the Secretary of Labor to 
make exceptions to the requirement that 
the representations and stipulations of 
section 1 of the act be included in De¬ 
partment proposals or contracts which 
are subject to the act. Sections 809- 
607-2 through 809.607-4 set forth the 
procedure to be followed when any such 
exception is sought 

5 809.607-2 Requests for exceptions 
and review thereof by contracting of¬ 
ficers. All requests of present or pros¬ 
pective Department Contractors for ex¬ 
ceptions under section 6 of the act will 
be addressed to the chief of the inter¬ 


ested procuring service. Such requests 
of the contractor will be in writing, will 
be transmitted through the appropriate 
contracting officer, and will set forth all 
pertinent information, including the na¬ 
ture of the requested exception, the need 
therefor, and any action already taken 
by the contractor to avoid the necessity 
for the exception. Upon receipt of such 
a request from a contractor, the con¬ 
tracting officer will review the request in 
the light of: 

(a) The urgency of the particular pro¬ 
curement; 

(b) The relation of existing produc¬ 
tion schedules to Department require¬ 
ments; 

(c) The relation of present and past 
deliveries to production schedules; 

(d) The extent to which labor supply 
is a limiting factor in production and the 
reasons therefor; 

(e) The steps, if any, which have been 
taken either by the contractor or by any 
government agency to resolve the labor 
supply problem; 

(f) The extent to which factors in¬ 
herent in the production processes in¬ 
volved necessitate the requested excep¬ 
tion; 

(g) The extent to which the produc¬ 
tive capacity of the facility or facilities 
in question is being utilized for Depart¬ 
ment procurement; and 

(h) Any other pertinent data. 

§ 809.607-3 Consultation with regional 
directors , Department of Labor , and for¬ 
warding requests to chiefs of procuring 
services, (a) If the contracting officer 
believes that the requested exception is 
appropriate under the circumstances 
and necessary to meet vital procurement 
schedules. 

Cl) He will inform the appropriate 
regional director of the Wage and Hour 
and Public Contracts Divisions, United 
States Department of Labor, of the re¬ 
quest for exception and the necessity 
therefor; and 

(2) After joint consideration with 
such regional director, the contracting 
officer, if still of the opinion that the re¬ 
quested exception is appropriate, will 
transmit the request together with (i) 
his written recommendation relative 
thereto, (ii) a statement of all the in¬ 
formation upon which the recommenda¬ 
tion is based and (iii) a recital of the 
steps taken in compliance with the pro¬ 
cedure set forth in §§ 809.607-2 and 
809.607-3, to the chief of the interested 
procuring service. (A list of such 
regional directors is given in § 809.1201). 

(b) The procedure set forth in para¬ 
graphs (a) (1) and (2) of this section 
with respect to such regional director 
will be complied with unless such com¬ 
pliance would result in undue delay. The 
contracting officer, in consulting with the 
appropriate regional director, will fur¬ 
nish the Director any pertinent informa¬ 
tion in his possession which the Director 
may require for rendering a report in 
connection with the need for the excep¬ 
tion to the Administrator of the Wage 
and Hour and Public Contracts Divisions. 

§ 809.607-4 Review and processing of 
requests by chief of the procuring serv¬ 
ice. If the chief of the interested pro¬ 
curing service concurs in the recom¬ 


mendation of the contracting officer, 
after review of the request and consid¬ 
eration as to whether the need for an 
exception can be avoided by utilization 
of alternative facilities, he will forward 
the request to The Judge Advocate Gen¬ 
eral, Attention: Chief, Procurement Di¬ 
vision, together with: 

(a) A statement of all pertinent data; 

(b) His recommendation; 

(c) A letter setting forth the need for 
the exception, addressed to the Secretary 
of Labor and prepared for the signature 
of the Secretary of the Army; and 

(d) Findings of fact as required by 
section 6 of the act. prepared for the 
signature of the Secretary of the Army. 

§ 809.608 Lists of disqualified persons 
and firms, (a) The list of persons or 
firms found by Secretary of Labor to have 
breached or violated contractural rep¬ 
resentations and stipulations required by 
Walsh-Healey Act, published by the 
Comptroller General; and 

(b) The list of persons and firms 
which have been ineligible to be awarded 
contracts subject to Public Contracts Act 
(Walsh-Healey Act) under provisions of 
section 5 of that act, published by De¬ 
partment of Labor, are published from 
time to time in Department publications. 

SUBPART G—FAIR LABOR STANDARDS ACT OF 
1938 

§ 809.700 Basic law. (a) The act es¬ 
tablishes minimum hours for employees 
engaged in commerce or in the produc¬ 
tion of goods for commerce, and restricts 
the use of child labor. Only those pro¬ 
visions of the act relating to minimum 
wages and maximum hours as they affect 
cost-plus-flxed-fee contractors are dealt 
with in this subpart. 

(b Section 6 (a) of the act requires 
every employer to pay to each of his em¬ 
ployees (except home-workers in Puerto 
Rico and the Virgin Islands) “who is en¬ 
gaged In commerce or in the production 
of goods for commerce” not less than 30 
cents per hour or, if the Administrator of 
the Wage and Hour Division of the De¬ 
partment of Labor In accordance with 
the act shall have prescribed some other 
rate, not less than the rate (not in ex¬ 
cess of 40 cents per hour) so prescribed 
by the Administrator. 

(c) Section 7 (a) of the act prohibits 
every employer from employing any of 
his employees “who is engaged in com¬ 
merce or in the production of goods for 
commerce” for a workweek longer than 
40 hours, unless such employee receives 
compensation for his employment in ex¬ 
cess of such 40-hour workweek at a rate 
not less than one and one-half times the 
regular rate at which he is employed. 
Employment pursuant to bona fide col¬ 
lective bargaining agreements providing 
for employment for not more than 1,000 
hours during any period of 26 consecutive 
weeks or for not more than 2,080 hours 
during any period of 52 consecutive 
weeks, and employment for a period or 
periods of not more than 14 workweeks 
in the aggregate in any calendar year in 
an industry found by the Administrator 
to be of a seasonal nature will not con¬ 
stitute a violation, if employees receive 
compensation for employment in excess 
of 12 hours in any workday or in excess 
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of 56 hours in any workweek at a rate not 
less than one and one-half times the 
regular rate at which they are employed. 
Neither does section 7 (a) apply, under 
stated circumstances, to employees en¬ 
gaged in processing certain perishable 
products. Act of June 25, 1938, 52 Stat. 
1060, 29 U. S. Code section 201-219 (Supp. 
1939); as amended by 53 Stat. 1266; 54 
Stat. 615; and act of October 29, 1941 
(77th Congress, 1st Sess.). 

§ 899.701 Exceptions. The provisions 
of sections 6 and 7 of the act do* not 
apply with respect to: 

(a) Any employee employed in a bona 
fide executive, administrative, profes¬ 
sional, or local retailing capacity, or in 
the capacity of outside salesman (as such 
terms are defined and delimited by regu¬ 
lations of the Administrator); or 

(b) Any employee engaged in any re¬ 
tail or service establishment the greater 
part of whose selling or servicing is in 
intrastate commerce; or 

(c) Any employee employed as a sea¬ 
man; or 

(d) Any employee of a carrier by air 
subject to the provisions of title n of the 
Railway Labor Act; or 

(e) Any employee employed in the 
catching, taking, harvesting, cultivating, 
or farming of any kind of fish, shellfish, 
Crustacea, sponges, seaweeds, or other 
aquatic forms of animal and vegetable 
life, including the going to and return¬ 
ing from work and including employment 
in the loading, unloading, or packing of 
such products for shipment or in propa¬ 
gating. processing, marketing, freezing, 
canning, curing, storing, or distributing 
the above products or byproducts there¬ 
of; or 

(f) Any employee employed in agri¬ 
culture; or 

(g) Any employee to the extent that 
such employee is exempted by regulations 
or orders of the Administrator issued un¬ 
der section 14 (which permits the issue 
of regulations and certificates allowing 
learners, apprentices, messengers and in¬ 
dividuals whose earning capacity is im¬ 
paired by age, physical or mental defi¬ 
ciency, or injury to be employed for lower 
wages than those prescribed by section 
6); or 

(h) Any employee employed in con¬ 
nection with the publication of any 
weekly or semiweekly newspaper with a 
circulation of less than three thousand 
the major part of which circulation is 
within the county where printed and 
published; or 

(i) Any employee of a street, suburban, 
or interurban electric railway, or local 
trolley or motor bus carrier; or 

(j) To any individual employed with¬ 
in the area of production (as defined by 
the Administrator, but see section 12 of 
Portal-to-Portal Act of 1S47, act of May 
14, 1947, Public Law 49, C. 52, 80th Con¬ 
gress. 1st Session), engaged in handling, 
packing, storing, ginning, compressing, 
pasteurizing, drying, preparing in their 
raw or natural state, or canning of agri¬ 
cultural or horticultural commodities for 
market, or in making cheese or butter or 
other dairy products; or 

(k) Any switchboard operator em¬ 
ployed in a public telephone exchange 
which has less than 500 stations. 


RULES AND REGULATIONS 


§ 809.702 Regulations of the Admin- 
istrator. The act provides that the Ad¬ 
ministrator shall by regulation define 
certain terms used in the act and may 
grant certain exemptions from its pro¬ 
visions. Regulations issued by the Ad¬ 
ministrator. as revised from time to time, 
should be consulted in these respects. 

§ 809.703 Liability of employer. Any 
employer who violates the provisions of 
section 6 or 7 of the act is liable to the 
employee or employees affected in the 
amount of their unpaid minimum wages, 
or their unpaid overtime compensation, 
and in addition an equal amount as liq¬ 
uidated damages; and, m the event the 
employee institutes suit therefor, the 
costs of the action and a reasonable at¬ 
torney's fee as allowed by the court. Vi¬ 
olations also may be restrained by in¬ 
junction and may subject the employer 
to criminal penalties. In this connec¬ 
tion, however, attention is invited to the 
Fortal-to-Portal Act of 1947 (act of May 
14, 1947, Public Law 49, c. 52 80th Con¬ 
gress, 1st Session), which limits the lia¬ 
bility of an employer under certain cir¬ 
cumstances. 

§ 809.704 Reimbursement of cost- 
plus-fixed-fee contractors for payments 
in accordance with the act. Minimum 
wages and overtime payments paid cur¬ 
rently in accordance with the act as re¬ 
imbursable to cost-plus-fixed-fee con¬ 
tractors as labor costs. Cost-plus-fixed - 
fee contractors also may be reimbursed, 
in proper cases, amounts paid in settle¬ 
ment of claims for overtime subsequent¬ 
ly asserted by their employees. (See 
§ 809.704-3 for the administrative pro¬ 
cedure to be followed in respect of such 
of said subsequently asserted claims as 
are made the subject of an investiga¬ 
tion by the Administrator.) Attention 
is called to the Comptroller General's 
decision of December 15, 1943 (B-38642, 
23 Comp. Gen. 439) to the effect that 
amounts paid in settlement of such 
claims may be reimbursed even though 
the settlements necessitated a compro¬ 
mise of disputed questions of law or fact, 
provided that such settlements are in 
amounts less than the total amounts (in¬ 
cluding liquidated damages, court costs 
and attorneys fees) which would be re¬ 
quired to be paid in the event the em¬ 
ployee sued and obtained judgment and 
that it is administratively determined 
that the settlement in each instance was 
fully warranted as being in the best in¬ 
terest of the Government. Vouchers cov¬ 
ering such payments should be support¬ 
ed by evidence setting forth the basis 
for such administrative determination 
and any questions of law with respect 
to the application of the act should be 
determined by the contracting officer 
only after thorough consideration has 
been given the matter by competent 
Government attorneys engaged to repre¬ 
sent the contractors if the former are 
not available, and a showing to that ef¬ 
fect should also be made a part of the 
evidence submitted with the vouchers. 

§ 809.705 Investigations and inspec¬ 
tions. 

§ 809.705-1 Investigations and inspec¬ 
tions of records by the Administrator. 
Each employer subject to the act or any 


order issued thereunder must make and 
preserve such records of the persons em¬ 
ployed by him and of the wages, hours 
and other conditions and practices of 
employment maintained by him, and 
make such reports therefrom, as the 
Administrator shall prescribe by regula¬ 
tion or order as necessary or appropriate 
for the enforcement of the provisions of 
the act or his regulations or orders there¬ 
under. The act provides that the Ad¬ 
ministrator or his designated representa¬ 
tives may investigate and gather data 
regarding the wages, hours and other 
conditions and practices of employment 
in any industry subject to the act ana 
may enter and inspect such places and 
such records, question such employees 
and investigate such facts, conditions, 
practices or matters as he may deem nec¬ 
essary or appropriate to determine 
whether any person has violated any 
provision of the act, or which may aid 
in the enforcement of the provisions of 
the act. 

§ 809.705-2 Investigations of cost- 
pius-fixed-fee contractors, (a) The 
Secretary has directed, with respect to 
investigations of cost-plus-fixed-fee con¬ 
tractors of the Department, that; To the 
extent consistent with security and other 
regulations governing admission of vis¬ 
itors to plants and projects, representa¬ 
tives of the Administrator should be ac¬ 
corded access to the facilities and rec¬ 
ords of Department contractors for the 
purpose of making investigations to de¬ 
termine applicability of and compliance 
with the act. Investigations will be con¬ 
ducted at such time and in such man¬ 
ner as to interrupt or interfere least with 
operations. They should ba confined 
wherever possible to the inspection of 
records in the office of the contractor. 
Inspections of the areas in the facility 
where construction or production is in 
progress will be held to a minimum. 
Necessary interviewing of employees 
should, wherever possible, be conducted 
outside work hours or at such other times 
as will interfere least with construction 
or production operations. 

(b) The Administrator has stated that 
his investigators will advise cost-plus- 
fixed-fee contractors approximately one 
week before they plan to arrive at the 
project to make an investigation under 
the act. The Department representative 
at the plant will see that the investiga¬ 
tion is conducted in accordance with such 
directive of the Secretary. 

(c) If the Administrator is of the 
opinion that any such investigation dis¬ 
closes violation of section 6 or 7 of the 
act, he will transmit a report of the in¬ 
vestigation to The Judge Advocate Gen¬ 
eral, Attention: Chief, Procurement Di¬ 
vision, who will transmit it to the appro¬ 
priate procuring service. The procuring 
service will cause the matter to be ex¬ 
amined and, if such examination con¬ 
firms such violation, will advise the con¬ 
tractor to take appropriate steps to com¬ 
ply with the law. The procuring service 
promptiy will report to The Judge Ad¬ 
vocate General, Attention: Chief, Pro¬ 
curement Division, as to its examination 
of the matter and as to the “action taken. 
If the question as to whether a violation 
exists depends upon a construction of a 
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provision of the act which has not been 
construed by the Courts or by the At¬ 
torney General, The Judge Advocate 
General will be consulted as to the con¬ 
struction to be followed. 

SUBPART H—WAGE AND SALARY REGULATION 

§ 809.800 General. 

1 809.800-1. Scope of subpart. This 
subpart deals with the controls main¬ 
tained by the Department over the estab¬ 
lishment and revision of wage and salary 
rates paid to personnel employed on 
work performed under contract with the 
Department. With the rescission, by 
Executive Order No. 9801, of the wage 
and salary controls imposed under the 
Stabilization Act of 1942, control of the 
cost-to-the-government aspect of such 
wage and salary rates has reverted to 
the individual departments and agen¬ 
cies. For the Department, this control 
will be administered by the Department 
Wage Coordination Board (hereinafter 
referred to as “the Board”), subject to 
limitations and procedures as herein¬ 
after provided. 

§ 809.800-2 Exceptions. (a) On 
building construction projects where au¬ 
thorized Davis-Bacon rates are used, no 
prior approval of the Board is necessary. 
For all departures from authorized 
Davis-Bacon rates, it will be necessary 
to submit application in the manner and 
in accordance with the criteria outlined 
below, for prior approval of the Board. 

(b) Wage and salary rates under con¬ 
tracts within the jurisdiction of the 
Shipbuilding Stabilization Committee 
are excluded from the provisions of 
Parts 801 to 811, inclusive, of this 
chapter. 

(c) Rates for building construction 
under contracts under the jurisdiction 
of the Joint-Army-Navy Western Ocean 
Division Wage Board are excluded from 
the provisions of Parts 801 to 811, inclu¬ 
sive, of.this chapter. 

§ 809.800-3 Where information may 
be obtained. Any questions relating to 
current wage and salary controls may 
be directed to the Department Wage Co¬ 
ordination Board, Office, Secretary of the 
Army, Washington 25, D. C., through 
appropriate channels. Any questions re¬ 
lating to the wartime national wage and 
salary stabilization program should be 
directed to The Judge Advocate Gen¬ 
eral, Attention: Chief, Procurement 
Division, through appropriate channels. 

§ 809.800-4 Definition of wages and 
salaries. For purposes of Parts 801 to 
811, inclusive, of this chapter, wages and 
salaries are defined to include all forms 
of direct or indirect remuneration to an 
employee or officer for work or personal 
services performed for an employer or 
corporation, including but not limited to 
bonuses, additional compensation, gifts, 
commissions, fees, and any other remu¬ 
neration in any form or medium whatso¬ 
ever. “Salaries” means remuneration 
for personal services computed on a 
weekly, monthly, annual or other com¬ 
parable basis except a wage basis. 
“Wages” means remuneration for per¬ 
sonal services computed on an hourly or 
daily basis, a piecework basis, or other 
comparable basis. 
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§ 809.801 Initial establishment of wage 
and salary rates for work performed 
under Department contract. 

§ 809.801-1 Fixed price contracts 
without labor escalation clause. A fixed 
price contract containing no labor esca¬ 
lation clause, requires no wage or salary 
rate review by the Board. 

§ 809.801-2 Fixed price contracts with 
labor escalation clause. Initial rates, 
under fixed price contracts containing 
labor escalation clauses, may be estab¬ 
lished without review by the Board. 

§ 809.801-3 Cost-plus-fixed-fee con¬ 
tracts. Wages and salaries initially es¬ 
tablished under cost-plus*-fixed-fee con¬ 
tracts are subject to prior approval of the 
Board. Requests for establishment of 
such rates will be submitted to the Board, 
as hereinafter prescribed: 

(a) General guides. Submissions con¬ 
forming to applicable criteria outlined 
below will generally be considered ap- 
provable. The submission should con¬ 
tain justification and substantiation, in 
the light of established criteria. 

(1) Requested rates should, in gen¬ 
eral, conform to levels prevailing in the 
locality of the operation. Each sub¬ 
mission should include evidence that re¬ 
quested rates are consistent with local 
prevailing rates. A survey, based on a 
representative substantial sample, show¬ 
ing rates paid for representative jobs by 
representative employers in the area, will 
satisfy this requirement. 

(2) Where the Department activity 
represents a minority (less than 50%) 
of employees of the contractor in the 
labor market area, wages and salaries 
which are an extension of parent com¬ 
pany pay plan for the same jobs in the 
same area will normally be considered 
approvable. 

(3) Where the Department activity 
represents a minority of employees of the 
contractor, and where the contractor has 
no other employees in the labor market 
area, wages and salaries which represent 
an extension of parent company rates 
for the same jobs will be given consid¬ 
eration in determining approvability of 
the schedule. 

(4) In general, the submitted schedule 
should provide equal pay for equal levels 
of required skills. Differentials based on 
sex or other factors not inherent in the 
job or working conditions, are not ap¬ 
provable. 

(5) Where requested rates are in ex¬ 
cess of locality prevailing rates, but are 
consistent with the rate pattern for the 
particular industry involved, considera¬ 
tion will be given to the industry pattern, 
in reviewing the submission. 

(b) Submissions will include descrip¬ 
tions of each job classification and an 
organization chart showing the distribu¬ 
tion of jobs in the operation. 

(c) Pending approval of submissions 
by the Board, where immediate recruit¬ 
ment rates are required, the contractor 
may install temporary rates as a basis 
for initial operation of the project, Pro¬ 
vided, That: 

(1) All employees are informed that 
the rates are temporary and subject to 
revision by the Board. 
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(2) A copy of the temporary schedule 
be filed with the Board within 30 days 
of installation. 

(3) Upon approval of the permanent 
submission, immediate action be taken 
to revise the temporary rates. In the 
event that the Board approves a rate 
higher than the temporary rate, the ad¬ 
justment should be retroactive to the 
date of employment under the tempo¬ 
rary rate. In the event that the Board 
approves a rate lower than the temporary 
rate, revision should be nonretroactive, 
and should become effective upon the 
first pay period after receipt of the per¬ 
manent schedule." Employees affected 
should be notified immediately. 

§ 809.802 Increases and adjustments 
in wage and salary rates. 

§ 809.802-1 Fixed price contracts with 
labor escalation clauses, (a) Where a 
fixed price contract contains a labor 
escalation clause, and employees engaged 
on work under the Department contract 
constitute a minority of the contractor’s 
employees, the contractor may, without 
prior review by the Beard, extend to 
employees engaged on the contract work, 
the same increases gfanted to his other 
employees, provided that the nature of 
the adjustment is clearly indicated in 
the record. 

(b) Where employees engaged on work 
under the Department contract consti¬ 
tute a majority of the contractor’s em¬ 
ployees, prior approval of the Board is 
required for any increase in rates or other 
adjustment in wages or salaries, as de¬ 
fined in § 809.800-4, which increases cost 
to the Department. 

§ 809.802-2 Cost-plus-fixed-fee con¬ 
tracts. All increases in wage and salary 
rates, as defined in § 809.800-4, are sub¬ 
ject to prior approval by the Board. 

§ 809.802-3 Criteria for reviewing re¬ 
quests for adjustments in wage and sal¬ 
ary rates. Generally, criteria for ap¬ 
proval of requested adjustments will fol¬ 
low those established for approval of 
initial rate schedules, and submissions 
requesting such adjustments should con¬ 
tain justification in light of established 
criteria. These will include: 

(a) Increases granted by the parent 
company. 

(b) Increases granted in the labor 
market area. 

(c) Increases granted in the industry 
involved. 

§ 809.802-4 Retroactivity of adjust¬ 
ments. Adjustments will be effective as 
of the date of submission of the applica¬ 
tion. Retroactive adjustment may be 
made only upon, submission of adequate 
justification therefor. Where request is 
made for retroactivity, the reasons there¬ 
for should be indicated clearly and, in 
cases involving collective bargaining 
agreements, the exact date of agreement 
should be shown. 

Adjustments in wage and salary rates 
may be approved retroactively up to 90 
days prior to the date of submission. 
Longer periods may be approved upon 
recommendation of the Chief. Procure¬ 
ment Division, Office. The Judge Advo¬ 
cate General. 
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§ 809.803 Procedures for securing ap¬ 
proval of wage and salary rales. 

§ 809.8C3-1 Submission of application. 
Submissions requesting initial rate sched¬ 
ules or revisions in existing rate sched¬ 
ules, will be forwarded through appro¬ 
priate channels to the Department Wage 
Coordination Board, Office, Secretary of 
the Army, Washington, D. C., together 
with substantiating information, and a 
completed form WDWCB No. 1. The 
submission may also be subject to such 
other requirements, not inconsistent with 
the provisions of Parts 801 to 811, inclu¬ 
sive, of this chapter, as the chief of the 
procuring service may require. 

§ 809.803-2 Review of submissions. 
The Board will return submissions, after 
review, through normal command chan¬ 
nels, together with its determinations as 
to approvability of requested rates or ad¬ 
justments. The submission may be ap¬ 
proved as a whole, or in part, and addi¬ 
tional Information or justification may 
be requested by the Board, with regard 
to any unapproved portions of the sub¬ 
mission. 

§ 809.803-3 Appeal of Board deter¬ 
minations. In the event that a chief of a 
procuring service dees not concur in de¬ 
terminations of the Board, and such dif¬ 
ferences cannot be resolved by confer¬ 
ence with the Board, the chief may re¬ 
quest review of the Board’s determina¬ 
tion by the Secretary. The decision of 
the Secretary will be final. 

§ 809.804 Territorial application. The 
authority of the Board extends to the 
administration of wage and salary rates, 
as defined herein, within the continental 
limits of the United States and its terri¬ 
tories and possessions. 

§809.805 Responsibility for enforce¬ 
ment. (a) The Board is responsible only 
for making determinations as to the ap¬ 
provability of requested wage schedules 
and adjustments thereto. Reimburse¬ 
ment under contracts, and examination 
with a view to determining whether con¬ 
tractors have complied with the regula¬ 
tions in Parts 801 to 811, inclusive, of 
this chapter, will continue to be a func¬ 
tion of the procuring services and the 
Office of the Secretary. 

SUBPART I—STATE LABOR LAWS 

§ 809.900 Department policy respect¬ 
ing State labor legislation. It is the pol¬ 
icy of the Department to require its 
contractors to comply with all applicable 
State labor statutes, and the rules and 
regulations promulgated thereunder. 
This requirement applies even where a 
contractor, by reason of operating a gov¬ 
ernment-owned facility located on terri¬ 
tory owned by the United States, might 
otherwise be exempt. 

§ 809.901 Requests for relaxation of 
State labor legislation. There may be 
cases, however, in which manufacturers 
engaged in the production of vital mili¬ 
tary supplies deem necessary to the pro¬ 
duction of such supplies the relaxation 
of State labor statutes or administrative 
orders which are restricting or are al¬ 
legedly restricting such production. In 
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«uch cases the following procedure will 
be observed: 

(a) The interested contractor will sub¬ 
mit the initial request for such relaxation 
to the State Labor Commissioner or other 
State officials charged with the enforce¬ 
ment of labor legislation in the State or 
region where the plant of the manufac¬ 
turer involved is located. 

(b) In the event the contractor’s re¬ 
quest for relaxation is denied, the pro¬ 
curing service concdTied, if it ieems the 
contractor’s request valid, may refer the 
matter, with its recommendation in re¬ 
spect thereto, through channels to The 
Judge Advocate General, Attention: 
Chief, Procurement Dividon, through 
the Chief, Procurement Group, General 
Staff, U. S. Army, for such action as 
those components may deem appropriate. 
Such referrals should contain the follow¬ 
ing information: 

(1) Provision or provisions of law the 
relaxation of which is required. 

(2) Extent of relaxation required. 

(3) Criticalness or relative scarcity of 
the material. 

(4) Circumstances necessitating the 
relaxation (such as, for example, a short¬ 
age in the local supply of skilled labor). 

(5) Remedial action being taken by 
the manufacturer (such as, for example, 
training). 

(6) Efforts previously made to obtain 
the relaxation. 

§ 809.901-1 Requests for assistance in 
obtaining a relaxation will be refused in 
cases in which: (a) The contractor has 
not already requested the proper State 
authorities for such relaxation. 

(b) Such relaxation is clearly unneces¬ 
sary to maintain essential production. 

(c) The granting thereof would result 
in a clearly excessive increase in hours 
of work, in an unreasonable curtail¬ 
ment of rest and lunch periods, or in 
an undesirable impairment of working 
conditions. 

STTEPART J—EMPLOYMENT OF ALIENS 

§ 809.1000 Joint statement. Under 
date of June 7,1943, the Secretary of the 
Army, the Attorney General, the Secre¬ 
tary of the Navy and the Chairman of 
the Maritime Commission issued a joint 
statement on the employment of aliens. 
The policy and procedure outlined there¬ 
in are currently applicable. This state¬ 
ment reads as follows: 

I. Introductory Statement 

(1) Hie protetion of the war effort against 
espionage, sabotage, and subversive activities 
is paramount to all other considerations. 
The Departments of the Army. Justice and 
Navy, and the Maritime Commission, recog¬ 
nize clearly the Importance of meeting to the 
fullest possible extent the expanding mill- 
tary and Industrial demands for manpower. 
The governmental agencies herein named are, 
therefore, making this Joint statement with 
respect to the national policy to the end that 
the available manpower may be utilized by 
contractors and subcontractors to the maxi¬ 
mum degree consistent with the paramount 
importance of internal security. 

(2) The granting of fuU employment op¬ 
portunities to all loyal and qualified workers 
irrespective of national origin or citizenship 
is urged upon and expected of all contractors 
and subcontractors of the government agen¬ 
cies herein named. The applicable national 


policy was clearly stated by the President 
In his statement of July 11, 1942, In which 
he ecld: 

“Persons should not hereafter be refused 
employment, or persons at present employed 
dkcharged, solely on the basis of the fret 
that they are aliens or that they were 
formerly nationals of any particular foreign 
country. A general condemnation of nnv 
group or class of persons is unf Mr and dan¬ 
gerous to the war effort. The Federal Gov¬ 
ernment Is taking the necessary steps to 
guard against, and punish, any subversive 
act3 by disloyal persons, citizens as wall as 
aliens.'* 

(3) The policy and procedure nerein out¬ 
lined apply to the employment of aliens by 
Government contractors and sub-contractors 
within the continental United States. Special 
regul tlons apply to the employment of a lens 
on shipboard and in territories outside of 
the continental United States. 

II. Permission to Employ an Alien Is 

Required in Only Two Classes or Cases 

(4) Contractors and subcontractors are 
required to obtain the written consent of the 
he'd of the Government department con¬ 
cerned. before employing aliens under the 
following conditions only: 

(a) Aeronautical Contracts: Written con¬ 
sent is required before an alien employee may 
be permitted to have access to the plans or 
specifications, or the work under construc¬ 
tion. or to participate In the contract trials 
under contracts involving aircraft, aircraft 
parts, or aeronautical accessories for the 
United States. 

(b) Classified Contracts: Written consent 
Is required before aliens employed by a con¬ 
tractor in the performance of secret, confi¬ 
dential, or restricted Government contracts 
shall be permitted to have access to the plans 
or specifications, or the work udder such con¬ 
tracts, or to participate in the contract trials. 

(5) Army and Navy Department apd Mari¬ 
time Commission contractors and subcon¬ 
tractors may employ aliens as freely as Amer¬ 
ican citizens except under the specific condi¬ 
tions specified in paragraph 4, (a) and (b), 
above. 

ni. Application op Anti-Discrimination 
Clause 

(6) Pursuant to Executive Order No. 8802, 
dated June 25, 1941, an anti-discrimination 
clause (sometimes called “non-discrimina¬ 
tion’' clause) has been included In all Army 
and Navy Department and Maritime Com¬ 
mission contracts entered Into since June 25, 
1941. This clause requires the granting of 
full employment opportunities to all loyal 
and qualified workers regardless of race, 
creed, color, or national origin. This clause 
is Intended to apply equally to citizens and 
non-citizens. For contractors or subcontrac¬ 
tors of the Army or Navy Departments, or of 
the Maritime Commission to require Ameri¬ 
can citizenship as an essential condition for 
employment Is considered a breach of the 
clause in the contract and is contrary to the 
national policy as expressed in the Executive 
Order. 

(7) Even on aeronautical and classified 
contracts. If a qualified applicant whose serv¬ 
ices the contractor needs Is an alien whose 
loyalty to the United States the contractor 
has no reason to doubt, the contractor Is ob¬ 
ligated to cooperate with the applicant in ap¬ 
plying for consent to his employment. Fail¬ 
ure to request consent for the employment 
of, or to employ such an alien upon securing 
consent, if except for his alien status he 
would have been employed, constitutes a 
breach of the anti-discrimination clauses of 
the contract and is contrary to national pol¬ 
icy as expressed in the Executive Order. If 
a contractor refuses employment to a qual¬ 
ified and authorized alien worker, he should 
be prepared to present specific and sufficient 
reasons to avoid a charge of discrimination. 
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(8) In no case, except those in which an 
individual alien is denied employment by the 
specific action of the Army or Navy Depart¬ 
ments or the Maritime Commission, is a con¬ 
tractor Justified in informing an applicant 
that he is being refused employment because 
of Government regulations. The same con¬ 
siderations apply to removal from employ¬ 
ment. 

IV. Procedure for Requesting Consent To 

Employ Aliens for Work on Aeronautical 

or Classified Contracts 

(9) In order to obtain consent of the Head 
of the Government Department concerned, 
for the employment of an alien on an aero¬ 
nautical or classified contract, the alien and 
the contractor are required to fill out their 
respective parts of an Alien Questionnaire 
form. The procedure in this connection is 
as follows: 

(a) The alien may go to the nearest office 
of the United States Employment Service, 
which will furnish him with the application 
form and will assist him in filling out his 
portion of the Questionnaire. However, if 
the contractor has forms and office facilities 
conveniently available, the alien may go di¬ 
rectly to the contractor's plant and may 
there fill out his portion of the question¬ 
naire. The Plant Security Officer is instruct¬ 
ed to furnish to contractors the Alien Ques¬ 
tionnaire forms. However, the form may also 
be secured from the local office of the United 
States Employment Service. 

(b) When the alien's portion of the Ques¬ 
tionnaire has been completed, the form will 
then be submitted to the employer who will 
fill out his portion of the Questionnaire. 
Insofar as possible, statements made by the 
contractor or reported by him, regarding the 
loyalty of the alien, should be factual rather 
than simply expressions of opinion. 

(c) When tha contractor has completed 
the Alien Questionnaire (seven copies), he 
will retain one copy and will deliver the 
others to the plant security officer. This 
officer will retain one copy and will for¬ 
ward the others to the authorized repre¬ 
sentative of the head of the department 
concerned. 

(d) This representative, after full inves¬ 
tigation of the loyalty of the alien appli¬ 
cant. makes his recommendation, pursuant 
to which the Secretary of the Army, the Sec¬ 
retary of the Navy, or the Chairman of the 
Maritime Commission grant or deny consent 
to employ the alien. Notice of such action 
Is sent directly to the contractor. In the 
normal case, the employer should receive a 
decision on his request within less than two 
weeks from the date the application is filed 
with the plant security officer. 

v. significance of, and appeals from denial 

OF CONSENT 

(10) The denial of consent does not neces¬ 
sarily indicate a decision that the alien con. 
cerned has disloyal tendencies, but may 
merely mean that his loyalty to the United 
States has not yet been positively proved. 

(11) If consent is denied, the contractor 
should promptly so inform the alien appli¬ 
cant, and at the same time advise him as to 
possible reconsideration. 

(12) Reconsideration of a denial of con¬ 
sent may be requested by either the alien 
or the contractor and additional evidence 
of loyalty, and letters of recommendation, 
may be sent direct to the Office of the Provost 
Marshal General. 

(13) Aliens whose applications for em¬ 
ployment on aeronautical or classified con¬ 
tracts have been denied by the Secretary of 
the Army, the Secretary of the Navy, or the 
Chairman of the Maritime Commission, 
should be directed to the United States Em¬ 
ployment Service for referral to other work. 
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VI. No Penalties Apply If Consent Is Ob¬ 
tained Before Employing Aliens on Aero¬ 
nautical and Classified Contracts 

(14) Some contractors and subcontractors 
have hesitated to employ aliens because of 
a lack of clear understanding of the statuto¬ 
ry restrictions, and concern as to the penalty 
for violation thereof. It is repeated and em¬ 
phasized that the only restrictions are those 
set forth in paragraph 4 above, and that an 
employer is not subject to any penalty if, in 
good faith, he obtains the written consent 
of the head of the Government department 
concerned before an alien is permitted to 
have access to the work, plans, or trials under 
aeronautical or classified contracts. 

VII. Responsibilities for Plant Security 

(15) The contractor is responsible for the 
protection of the plant against all persons 
who might endanger its security, regardless 
of their citizenship. Contractors will com¬ 
ply with detailed regulations concerning 
plant security issued from time to time by 
the Army and Navy Departments and the 
Maritime Commission, including: 

(a) Complying with the provisions of 
their contracts respecting the safeguarding 
of all plans and specifications and all work 
under these contracts; 

(b) In any case and at any time where 
there is a definite indication that an employee 
is subversive or engaged in subversive ac¬ 
tivities, no investigation will be conducted 
by the employer, but the facts will be fur¬ 
nished to the Federal Bureau of Investiga¬ 
tion for appropriate consideration. (Em¬ 
ployees have the same duty of reporting in 
this regard as have employers.) 

VIII. Prior Statements and Contract 
Provisions 

(16) This Joint statement is applicable 
with equal force to the employment of aliens 
under all existing contracts. If any clause 
of any existing contract prescribes greater 
restrictions on the employment of aliens than 
are hereby required or permitted, the Gov¬ 
ernment will waive compliance with such 
clause, to the extent that it conflicts with 
this Statement. 

(17) All previous statements of the Depart¬ 
ments ol Army. Navy. Justice, and the Mari¬ 
time Commission with respect to the policy 
and procedure in connection with the em¬ 
ployment of aliens, are hereby superseded 
Insofar as they may be Inconsistent with any 
statements contained herein. 

N Henry L. Stimson, 

Secretary of War. 

Francis Biddle, 

Attorney General. 

Frank Knox, 

Secretary of the Navy . 

E. 8. Land, 

Chairman, XJ. S. Maritime Comm. 

8 809.1000-1 Form of contract article. 
For the form of article relating to em¬ 
ployment of aliens required by regulation 
to be included in all top secret, secret, 
confidential or restricted contracts, see 
Subpart D, Part 805 of this chapter. 

§ 809.1001 Anti-discrimination con¬ 
tract article. The anti-discrimination 
article required in contracts under the 
provisions of Executive Order No. 9346 is¬ 
sued under date of May 27,1943 (see Sub¬ 
part K of this part) prohibits discrimi¬ 
nation against any employee or applicant 
for employment because of “national 
origin.” This is construed as prohibiting 
discrimination based on non-citizenship 
as well as discrimination based on 
country of origin. 

§ 809.1002 Procedure. It is to be 
noted that under Article IV of the Joint 
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Statement set forth In § 809.1000, it is 
contemplated that the Alien Question¬ 
naire, when completed, will be delivered 
to the plant security officer. If, at a 
given plant, there is no plant security 
officer, the questionnaire should be de¬ 
livered to the Director of Internal Se¬ 
curity at the Headquarters of the army 
area within the limits of which the plant 
is located. 

SUBPART K—FAIR EMPLOYMENT PRACTICE 

§ 809.1100 Executive Order No. 9346. 
(a) Executive Order No. 9346 issued un¬ 
der date of May 27, 1943 (sometimes . 
hereinafter referred to as the order), re¬ 
affirmed the policy of the United States 
“that there shall be no discrimination in 
the employment of any person in war in¬ 
dustries or in Government by reason of 
race, creed, color, or national orisia” 
and declared it to be “the duty of all em¬ 
ployers, including the several Federal de¬ 
partments and agencies, and all labor 
organizations, in furtherance of this pol¬ 
icy and of this order, to eliminate dis¬ 
crimination in regard to hire, tenure, 
terms or conditions of employment, or 
union membership because of race, creed, 
color or national origin.” In addition 
the order provided, as follows: 

(1) Ail contracting agencies of the Gov¬ 
ernment of the United States shall include 
in all contracts hereafter negotiated or re¬ 
negotiated by them a provision obligating 
the contractor not to discriminate against 
any employee or applicant for employment 
because of race, creed, color, or national 
origin and requiring him to Include a simi¬ 
lar provision in all subcontracts. 

(2) All departments and agencies of the 
Government of the United States concerned 
with vocational and training programs for 
war production shall take all measures ap¬ 
propriate to assure that such programs are 
administered without discrimination because 
of race, creed, color, or national origin. 

(1) The order also established, in the 
Office for Emergency Management of the 
Executive Office of the President, a Com¬ 
mittee on Fair Employment Practice, 
and authorized this Committee, among 
other things, to formulate policies to 
achieve the purposes of the order, to re¬ 
ceive and investigate complaints of dis¬ 
crimination forbidden by its terms and 
to promulgate such rules and regulations 
as might be appropriate or necessary, to 
carry out the provisions of the order. 

(2) The “anti-discrimination” article 
to be included in Department contracts, 
in compliance with the order, may be 
found in Subpart D, Part 805 of this 
chapter. 

§ 809.1101 Interpretations of Execu - 
tive Order No. 9346 by the Committee on 
Fair Employment Practice. Pursuant to 
the authority vested in it by Executive 
Order No. 9346, the Committee on Fair 
Employment Practice has issued the fol¬ 
lowing interpretations under the order 
(29 CFR, 1202.1): 

(a) The words “all contracts hereafter 
negotiated or renegotiated” Include all 
contracts made, amended, or modified. 

(b) A nondiscrimination provision is 
required in leases, grants or easements* 
right of way, etc., to the same extent that 
it is required in other contracts. 
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(c) The obligation to include the non¬ 
discrimination clause exists even though 
the contract involves non-war activity. 

(d) The obligation to include the non¬ 
discrimination clause exists even though 
the contract is required to be awarded 
to the lowest bidder. 

(e) The obligation to include the non¬ 
discrimination clause exists even though 
the contract is between a Federal Gov¬ 
ernment agency and a State agency or 
subdivision of a State. 

(f) The obligation to include the non¬ 
discrimination clause does not depend 
on the amount of money or other con¬ 
sideration involved in the performance 
of the contract. 

(g) The non-discrimination provision 
required does not refer to, extend to or 
cover the activities or business of the 
contractor which are not related to or 
involved in the performance of the con¬ 
tract entered into. 

(h) Inclusion of a non-discrimination 
provision is not required in contracts the 
performance of which does not involve 
the employment of persons. 

<i) Inclusion of a non-discrimination 
provision is not required in contracts 
with foreign contractors for w*ork to be 
performed outside the continental or 
territorial limits of the United States 
where no recruitment of workers within 
the said limits of the United States is 
involved. 

(j) The non-discrimination clause is 
not required in contracts renewed pur¬ 
suant to an option to renew, in accord¬ 
ance with the terms, conditions and pro¬ 
visions contained in the original contract. 

(k) The requirement that parties to 
contracts with the Government of the 
United States (or agencies of said Gov¬ 
ernment) include a non-discrimination 
clause “in all subcontracts’* is not ap¬ 
plicable to lessors of space in buildings 
except in cases where the Government 
of the United States (or any agency 
thereof) is the only tenant involved, or 
unless a subcontract is entered into solely 
for the purpose of performing an obliga¬ 
tion (or obligations) imposed by the Gov¬ 
ernment lease. 

(l) The requirement that parties to 
contracts with the Government of the 
United States (or agencies of said Gov¬ 
ernment) include a non-discrimination 
clause “in all subcontracts” is applicable 
only in those cases in which the subcon¬ 
tract is entered into solely for the pur¬ 
pose of enabling the prime contractor 
to fulfill an obligation (or obligations) 
imposed by the Government contract. 

§ 809.1102 Amendment of contracts 
and subcontracts not containing anti¬ 
discrimination articles, (a) The con¬ 
tract article set forth in Subpart D, Part 
805, of this chapter is required, under 
the provisions of Executive Order No. 
9346 to be included “in all contracts 
hereafter negotiated or renegotiated 
• • V* The inclusion of the word 

“renegotiated” has been interpreted as 
imposing the requirements set forth in 
paragraph (b) of this section. 

(b) Whenever the terms of a contract 
or contracts are to be modified by the 
execution of a supplemental agreement, 
and the contract or contracts to be mod¬ 
ified do not contain an article identical 
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In wording with that set forth in Subpart 
D, Part 805 of this chapter, such supple¬ 
mental agreement will provide that the 
contract or contracts are modified to in¬ 
clude such an article. 

(c) When a prime contract is amended 
in accordance with paragraph (a) of this 
section, it is not necessary that the exist¬ 
ing subcontracts be correspondingly 
modified. However, if the subcontracts 
are subsequently amended for any other 
reason the anti-discrimination article 
contained therein should be amended to 
conform to the wording of paragraph 

(a) of the article set forth in Subpart 
D, Part 805 of this chapter. 

§ 809.1103 Employment of aliens. 
See Subpart J of this part relating to 
employment of aliens, particularly 
§ 809.1001. 

§ 809.1104 Executive Order No. 9664. 
On December 18. 1945, the President is¬ 
sued Executive Order No. 9664, author¬ 
izing the Fair Employment Practice 
Committee to continue its work for the 
period and subject to the conditions stat¬ 
ed in the National War Agencies Appro¬ 
priation Act. 1946. The activities of the 
Committee on Fair Employment Prac¬ 
tice terminated on June 30, 1946, due to 
the failure of Congress to appropriate 
funds for its operation after that date. 
The failure to make the appropriation, 
however, has not affected the operation 
of the remainder of Executive Order No. 
9346. 

SUBPART L—MISCELLANEOUS 

§ 809.1200 Division engineers ; ad¬ 
dresses and territorial jurisdictions. Fol¬ 
lowing is a list of the addresses of the 
Division Engineers of the Corps of Engi¬ 
neers with an indication of the territorial 
jurisdiction of each. 

Great Lakes Division—1660 E. Hyde Park 
Blvd., Chicago 15, Illinois—Buffalo, Chicago, 
Detroit. Duluth, Milwaukee Districts. 

Lower Mississippi Valley Division—P. O. 
Box 80. Mississippi River Commission Bldg., 
Vicksburg. Mississippi—Memphis, New Or¬ 
leans, Vicksburg District. 

Missouri River Division—P. O. Box 1216, 
Farm Credit Bldg., 206 South 19th Street, 
Omaha, Nebraska—Denver, Fort Peck, Garri¬ 
son, Kansas City, Omaha District. 

New England Division—Park Square Bldg., 
31 St. James Avenue, Boston 16, Massa¬ 
chusetts. 

North Atlantic Division—111 East 16th 
Street. New York 3, New York—Baltimore, 
New York, Norfolk, Philadelphia, Washington 
Districts. 

North Pacific Division—500 Pittock Block, 
Portland 5, Oregon—Alaska, Portland, Seattle 
Districts. 

Ohio River Division—P. O. Box 1159, U. S. 
Post Office and Court House, Cincinnati 1, 
Ohio—Huntington, Louisville, Nashville, 
Pittsburgh Districts. 

South Atlantic Division—(P. O. Box 4114) 
60 Whitehall Street, Atlanta 2, Georgia—An¬ 
tilles, Charleston, Jacksonville, MobUe, Pan¬ 
ama, Savannah, Wilmington Districts. 

South Pacific Division—351 California 
Street. San Francisco. California—Los An¬ 
geles, Sacramento, San Francisco Districts. 

Southwestern Division—Santa Fe Building, 
1114 Commerce Street, Dallas 2, Texas—Al¬ 
buquerque, Galveston, Little Rock, Tulsa 
Districts. 

Upper Mississippi Valley Division—(P. O. 
Dr. N, Plaza Sta) 735 U. S. Courthouse, 1114 
Market Street, St. Louis 1, Missouri—Rock 
Island, St. Louis, St. Paul Districts. 


Western Ocean Division—Sausallto. Cali¬ 
fornia—Guam, Honolulu, Manila, Okinawa 
Districts. 

§ 809.1201 Wage and Hour and Pub¬ 
lic Contracts Divisions of the United 
States Department of Labor Regional Of¬ 
fices, geographical jurisdictions and ad¬ 
dresses of Regional Directors. 

Region 7.—Massachusetts. New Hampshire, 
Maine, Vermont, Connecticut, Rhode Island! 
294 Washington Street, Boston 8, Mass. 

Region //.—New York and New Jersey. 341 
Ninth Avenue, New York 1. N. Y. 

Region ///.—Delaware, Maryland. Penn¬ 
sylvania, West Virginia. 1216 Widener Build¬ 
ing. Chestnut and Juniper Streets, Phila¬ 
delphia 7, Pa. 

Region IV. —Alabama. Florida, Georgia, 
Mississippi, South Carolina, Tennessee, Vir¬ 
ginia. 2026 Second Avenue North, Birming¬ 
ham 3, Ala. 

Region V.—Kentucky. Michigan, Ohio. 
4237 Main Post Office, West Third and Pros¬ 
pect Avenue, Cleveland 13, Ohio. 

Region VI. —Illinois, Indiana, Minnesota, 
Wisconsin. 1200 Merchandise Mart, 222 West 
North Bank Drive, Chicago 54, Ill. 

Region VII. —Colorado, Iowa, Kansas. Mis¬ 
souri, Nebraska. North Dakota, South Da¬ 
kota. Wyoming. 911 Walnut Street, Kansas 
City 6. Mo. 

Region VIII. —Arkansas, Louisiana, New 
Mexico, Oklahoma, Texas. 1114 Commerce 
Street, Dallas 2, Tex. 

Region IX. —Ar.zona, California, Idaho. 
Montana, Nevada, Oregon, Utah. Washing¬ 
ton. 150 Federal Office Building, Fulton and 
Leavenworth Streets, San Francisco 2, Calif. 

North Carolina. Not Included in any 
region. Information may be obtained 
through North Carolina Labor Department, 
Salisbury and Edenton Streets, Raleigh, N. C. 

Alaska. Territorial Representative. 411 
Territorial Post Office Building, Juneau. 
Alaska. 

Puerto Rico. Territorial Representative. 
P. O. Box 112, San Juan 1, Puerto Rico. 

Hawaii. —Territorial Representative. 345 
Federal Building, Honolulu 2. T. H. 

§ 809.1202 Minimum wage determina¬ 
tions. The succeeding §§ 809.1202-1 to 
809.1202-44 contain the minimum wage 
determinations of the Secretary of Labor 
under the Walsh-Healey Public Contracts 
Law. 

§ 809.1202-1 Knitting, knitwear and 
woven underwear. The knitting, knit¬ 
wear, and woven underwear industry is 
defined for the purposes of this deter¬ 
mination as follows: 

(a) The manufacturing, dyeing, or 
other finishing of any knitted fabric 
made from any yarn or mixture of yams, 
and the manufacturing of knitted towels 
and cloths; 

(b) The knitting from yarn or manu¬ 
facturing from knitted fabric of knitted 
garments, sections of garments, or gar¬ 
ment accessories except gloves, mittens, 
hosiery, belts manufactured from pur¬ 
chased knitted fabric, and any product 
the manufacture of which is covered by 
the prevailing minimum wage determi¬ 
nation for the suit and coat branch of 
the uniform and clothing industry 
(§ 809.1202-34); 

(c) The manufacturing of underwear 
and bathing $uits from any woven fabric. 

Date effective: April 20, 1943. 

Wage: Not less than 40 cents an hour or 
$16.00 for a week of 40 hours, arrived at 
either upon a time or piece-work basis. 
Learners may be employed at subminimum 
rates only in accordance with the present 
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applicable regulations Issued by the Admin¬ 
istrator of the Wage and Hour Division under 
Fair Labor Standards Act. as amended on 
June 28, 1943, which were adopted for the 
purposes of this determination. 

§ 809.1202-2 Gloves and mittens in - 
dustry . The gloves and mittens indus¬ 
try is defined for the purpose of this de¬ 
termination as that industry which 
manufactures gloves and mittens (ex¬ 
cept athletic gloves f.nd mittens) from 
any material (other than rubber) or 
from any combination of materials 
(other than rubber). 

Date effective: January 16. 1943. 

Wage: 40 cents an hour or $16.00 for a 
week of 40 hours arrived at either upon a 
time or piece-work basis. Learners may be 
employed at subminimum rates only in ac¬ 
cordance with the present applicable regu¬ 
lations issued by the Administrator of the 
Wage and Hour Division under the Fair La¬ 
bor Standards Act, as amended on March 22, 
1943, which were adopted for the purposes 
of this determination. 

§ 809.1202-3 Seamless hosiery indus¬ 
try. Manufacture or furnishing of 
seamless hosiery. 

Date effective: July 8, 1943. 

Wage: 40 centa per hour or $16.00 per week 
for a week of 40 hours, arrived at either upon 
a time or piece-work basis. Learners may 
be employed at subminimum rates only in 
accordance with the present applicable regu¬ 
lations Issued by the Administrator of the 
Wage and Hour Division under the Fair La¬ 
bor Standards Act, which were adopted for 
the purposes of this determination. 

§ 809.1202-4 Men's hat and cap in¬ 
dustry. Manufacture or supply of men’s 
hats and caps, including men’s white 
sailor and other stitched cloth hats, 
men’s fur-felt hats, men’s uniform caps, 
and women’s hats and caps of similar 
design and construction. 

Date effective: March 2, 1944. 

Wage: 67.5 cents an hour or $27.00 per 
week of 40 hours, arrived at either upon a 
time or piece-work basis. 

(a) Variation from minimum wage de¬ 
termination. A tolerance of not more 
than 20 percent of the employees in any 
one factory, whose activities at any given 
time are subject to the provisions of the 
Walsh-Healey Public Contracts Act Is 
granted for auxiliary workers in the 
Men’s Hat and Cap Industry except that 
there shall be no limitation on the num¬ 
ber or proportion of auxiliary workers 
employed in the uniform cap and stitched 
hat branches of the Industry: Provided , 
That any auxiliary workers in the In¬ 
dustry shall be paid not less than 40- 
cents an hour or $16. per week of 40 
hours, arrived at either upon a time or 
piecework basis. 

(b) Definition of u auxiliary workers ”. 
The term “auxiliary workers’’ as applied 
to the employees in the uniform cap and 
stitched hat branches of the Industry 
shall include only those employees en¬ 
gaged in auxiliary occupations enumer¬ 
ated and defined as follows: 

(1) Hand clipping. The operation of 
separating component parts of the article 
after they have been sewn. 

(2) Hand cleaning . The operation of 
removing excess threads from the article 
or removing stains or dust. 


(3) Size stamping . The operation of 
stamping the head size mark on the 
article. 

(4) Floor boys (girls). One who car¬ 
ries items of work to and from the various 
departments. 

(5) Examining. The operation of in¬ 
specting the article for imperfections 
during any stage of manufacture. 

(6) Sweat band, braid , and strap cut¬ 
ter and measuring. The operation of 
measuring and cutting bands, straps and 
ribbons. 

(7) Turning . The operation of turn¬ 
ing the article inside out or outside in. 

(8) Packing. The operation of pack¬ 
ing the finished caps into shipping con¬ 
tainers, spraying larvex or moth flakes; 
if necessary, inserting tissue paper in 
caps and inserting a cardboard ring 
stiffener to support crown of cap. 

(9) Shipping and receiving. The op¬ 
eration of unloading and checking stock 
and preparing containers for shipment. 

(10) Waste material sorting. The op¬ 
eration of separating paper from the rags 
whether performed in the cutting room or 
elsewhere. 

(11) Hand stapling. The operation by 
hand pressure of a wire stapling machine 
to join together parts of the article, to 
attach labels, bows or cloth to the article 
or part of the article, or to join ends of 
a cardboard strip to form a packing ring. 

(12) Drawstring pulling. The opera¬ 
tion of slipping a cord or drawstring 
through part of a cap, hood or helmet. 

(13) Basting pulling. The operation 
of pulling out basting threads. 

(14) Porter. The operation of clean¬ 
ing floors or carrying boxes. 

(15) Band and braid fitting . The op¬ 
eration of placing by hand but not sew¬ 
ing on a cap a prepared band or braid. 

(16) Wire stiffener inserting. The 
operation of slipping a wire ring into the 
cap. 

(17) Hand buckling. The operation 
of slipping a buckle on a strap. 

(18) Visor inserting. The operation 
of inserting a canvas stiffener into a cloth 
pocket before the visor is attached. 

(19) Pasting. The operation of at¬ 
taching a label or ticket to a part of hat 
with paste or glue. 

(20) Hand button inserting. The op¬ 
eration of inserting, by hand, into a pre¬ 
pared hole a button and bending over¬ 
clips to hold the button in place, or in¬ 
serting a button with a threaded neck, 
and screwing a nut on neck to hold but¬ 
ton firm. 

(21) Hand hole punching . The oper¬ 
ation of punching a hole into material by 
use of an ice pick or similar pointed hand 
instrument. 

(22) Wire cutting and ring forming. 
The operation of cutting a wire to length 
and joining the ends to form a stiffener 
ring. 

(23) Hand eyeletting . The operation 
by hand pressure of a machine to attach 
an eyelet to the article. 

(24) Hand snap fastening . The oper¬ 
ation by hand pressure of a machine to 
attach a snap fastener to the article. 

§ 809.1202-5 Rainwear industry. 
Manufacture or supply of men’s rain¬ 
coats, including vulcanized and rubber¬ 


ized raincoats and raincoats made from 
material known under the registered 
trademark of “Cravenette” or from fab¬ 
ric chemically or otherwise treated so as 
to render it water-resistant, or oiled wa¬ 
terproof cotton outer garments and of 
other types of rainwear. 

Date effective: December 4, 1942, except 
that learners may be employed at submini¬ 
mum rates, in accordance with the present 
applicable regulations of the Administrator 
of the Wage and Hour Division, on or after 
December 4, 1942, in the performance of con¬ 
tracts, bids for which were solicited or nego¬ 
tiations otherwise commenced by the con¬ 
tracting agency prior to that date. 

Wage: 40 cents an hour or $16 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. Learners may be em¬ 
ployed at BUbminimum rates only in accord¬ 
ance with the present applicable regulations 
issued by the Administrator of the Wage and 
Hour Division under the Fair Labor Stand¬ 
ards Act of 1938, as amended on June 28, 
1943, which were adopted for the purposes of 
this determination. 

8 809.1202-6 Cotton garment and al¬ 
lied industries. The cotton garment and 
allied industries shall be understood to 
be that industry which manufactures or 
furnishes any of the following commodi¬ 
ties: 

Trousers, knickers, work pants, and 
breeches (except when made wholly of wool 
and uniform trousers and breeches made 
wholly or partially of wool); dress or work 
shirts and nightwear of any material except 
knit fabric; overalls, overall jackets, and one- 
piece overall suits; work coats and work Jack¬ 
ets (except wool and wool-lined, and leather 
and sheep-lined); washable service apparel 
(hospital, professional, etc.); other cotton 
outerwear of any material except knit fab¬ 
ric; barrack bags; bandoleers; ammunition 
and cartridge belts made of textiles; canvas 
legglns; cot covers; fabric pouches and car¬ 
riers for first aid equipment, such as: kit 
cantle ring straps, kit laces, kit pouches and 
kit suspenders; mattress covers; mosquito 
bars; and wardrobe bags with draw-strings, 
made of textUes. 

Date effective: July 20, 1942. 

Wage: 40 cents per hour or $16.00 per week 
of 40 hours, arrived at either upon a time 
or piece work basis. 

Learners may be employed at sub¬ 
minimum rates only in accordance with 
the present applicable regulations issued 
by the Administrator of the Wage and 
Hour Division under the Pair Labor 
Standards Act, as amended on June 28, 
1943, which were adopted for the pur¬ 
poses of this determination. 

§ 809.1202-7 Men's neckwear indus¬ 
try. Manufacture and supply of men’s 
neckwear (exclusive of knitted neck¬ 
wear) and of women’s ties of design and 
construction similar to such men’s neck¬ 
wear. 

Date effective: July 8. 1943, except that 
learners and apprentices may be employed 
at subminimum rates in accordance with the 
present applicable regulations of the Admin¬ 
istrator of the Wage and Hour Division, on 
or after July 8, 1943, In the performance of 
contracts bids for which were solicited or 
negotiations otherwise commenced by the 
contracting agency prior to that date. 

Wage: 50 cents per hour or $20.C0 per week 
for a 40-hour week arrived at either upon 
a time or piecework basis. Learners and 
apprentices may be employed at submini¬ 
mum rates in accordance with the present 
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applicable regulations issued by the Admin¬ 
istrator of the Wage and Hour Division under 
the Fair Labor Standards Act which were 
adopted for the purposes of this determina¬ 
tion. 

Establishments manufacturing prod¬ 
ucts as defined in this Industry shall be 
granted a tolerance for persons actually 
employed as boxers and trimmers: Pro¬ 
vided, That such boxers and trimmers 
be paid not less than 40 cents per hour 
or $16.00 per week for a 40-hour week 
and not less than the piece rates paid 
to all other workers in the same occu¬ 
pational classification. 

§ 809.1202-8 Dimension granite in - 
dnstry. Including monumental stone, 
building stone, paving blocks, curbing, 
riprap, and rubble, but not crushed stone. 

Date effective: January 15 1938. 

Wage: In Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecticut, 
and New York—57.5 cents per hour or (23.00 
per week based on a 40-hour week, arrived 
at cither on a time or piecework basis. 

In North Carolina. Vliginia, South Caro¬ 
lina, Georgia. Florida. Alabama, Tennessee. 
Kentucky, Mississippi, Louisiana. Arkansas, 
and Texas—40 cents per hour or $16.00 per 
week based cn a 40-hour week, arrived at 
either on a time or piecework basis. Effec¬ 
tive July 8. 1944. 

In Pennsylvania, New Jersey, Delaware, 
Maryland, District of Columbia, West Vir¬ 
ginia. Ohio, Indiana. Illinois, Michigan, Wis¬ 
consin, Minnesota, Iowa, Missouri, Okla¬ 
homa. Kansas. Nebraska, South Dakota, 
North Dakota, Montana. Idaho. Wyoming, 
Colorado. New Mexico. Arizona, Utah, Nevada, 
California. Oregon and Washington—42,5 
cents per hour or $17.00 per week based on a 
40-hour week, arrived at either on a time 
or piecework basis. 

Monumental stone, building stone, 
paving blocks, curbing, riprap, and rub¬ 
ble. specifically made subject to the mini¬ 
mum wage determination for the dimen¬ 
sion granite industry, are exclusively 
products of granite quarries, and such 
stones when the products of other quar¬ 
ries are not subject to the minimum 
wage determination for the dimension 
granite industry, 

5 809.1202-9 Shoe manufacturing and 
allied industries. The term “Shoe Man¬ 
ufacturing and Allied Industries” means: 

(a) The manufacture or partial man¬ 
ufacture of footwear from any material 
and by any process except knitting, vul¬ 
canizing of the entire article or vulcan¬ 
izing (as distinct from cementing) of the 
sole to the upper. 

(b) The manufacture or partial man¬ 
ufacture of the following types of foot¬ 
wear, subject to the limitations of para¬ 
graph (a) but without prejudice to the 
generality of that paragraph: 

Athletic shoes. 

Boots. 

Boot tops. 

Burial shoes. 

Custom made boots or shoes. 

Mocassins. 

Puttees, except spiral puttees. 

Sandals.- 

Shoes completely rebuilt In a shoe factory. 
Slippers. 

(c) The manufacture from leather or 
from any shoe-upper material of all cut 
stock and findings for footwear, includ¬ 
ing bows, ornaments, and trimmings. 
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(d) The manufacture of the following 
types of cut stock and findings for foot¬ 
wear from any material except from rub¬ 
ber or composition of rubber, molded to 
shape: 

Cutsoles. 

Midsoles. 

Insoles. 

Taps. 

Lifts. 

Rands. 

Toplilts. 

Bases. 

(e) The manufacture of heels of any 
material except molded rubber, but not 
including the manufacture of wood-heel 
blocks. 

(f) The manufacture of cut upper 
parts for footwear. Including linings, 
vamps, and quarters. 

(g) The manufacture of pasted shoe 
stock. 

(h) The manufacture of boot and 
shoes patterns. 

Date effective: July 11, 1942. 

Wage: 40 cents an hour or $16.00 for a week 
of 40 hours, arrived at on a time or piece¬ 
work basis. 

Lsarners, handicapped workers, and 
apprentices may be employed in accord¬ 
ance with the following regulations under 
the Pair Labor Standards Act of 1938, 
which were hereby adopted for the pur¬ 
pose of this wage determination: Regula¬ 
tions Applicable to the Empl oym ent of 
Learners (5 P. R. 2862; 29 CFR, Part 
522); Regulations Applicable to the Em¬ 
ployment of Handicapped Persons (5 F. 
R. 2959; 29 CFR, Part 524); Regulations 
Applicable to the Employme nt o f Ap¬ 
prentices (5 P. R. 3766; 29 CFR, Part 
521); and the Regulations Applicable to 
the Employment of Handicapped Clients 
in Sheltered Workshops (5 P. R. 655; 29 
CFR, Part 525). 

Nothing in this determination shall be 
interpreted as abrogating any obligation 
that may have bsen incurred under the 
previous determination for the Men's 
Welt Shoe Industry. 

§ 809.1202-10 Handkerchief industry. 
The handkerchief industry, for the pur¬ 
pose of this determination, is defined as 
follows: The manufacture of men’s, wom¬ 
en’s and children’s handkerchiefs, plain 
or ornamented from any material. 

Date effective: July 8. 1943. 

Wage: 40 cents per hour or $16.00 per week 
of 40 hours, arrived at either upon a time or 
piecework basis. Learners may be employed 
at subminimum rates in accordance with the 
present applicable regulations issued by the 
Administrator of the Wage and Hour Division 
under the Fair Labor Standards Act of 1938, 
which were adopted for the purposes of this 
determination. 

§ 809.1202-11 Envelope industry. 
Envelopes. 

Date effective: May 12. 1938. 

Wage: 42.5 cents per hour or $17.00 per 
week tor a week of 40 hours, to be arrived 
at either upon a time or piecework basis. 

§ 809.1202-12 Vitreous or vitrified 
china industry. Vitreous or vitrified 
china, excluding semivitreous or semi- 
vitrified china. 

Date effective: May 19, 1938. 

Wage: 42.75 cents per hour or $17.10 per 
week for a week of 40 hours, to be arrived 


Shanks. 

Boxtoes. 

Counters. 

Stays. 

Stripping. 

Stock linings. 

Heel pads. 


at either upon a time or piecework basis. 
The Administrator for the Public Contracts 
Division, Department of Labor, advises the 
above applies only to “tableware, kitchen, 
ware, dlnnerware, and kindred lines, and not 
to plumbers* and sanitary supplies.’* 

§ 809.1202-13 Leather, leather 
trimmed . and sheeplined garments in¬ 
dustry. All leather, leather trimmed, and 
sheep-lined garments for men, women, 
or children. 

Date effective: September 19, 1941. 

Wage: 42.5 cents per hour or $17.00 per 
week of 40 hours, arrived at either upon a 
time or piece rate basis. 

Note: The Administrator of Public Con¬ 
tracts. Department of Labor, in letter dated 
January C. 1942, states that It has been deter¬ 
mined that sheep-lined aviation helmets and 
leather aviation helmets come within the 
purview of the above determination. 

§ 809.1202-14 Flint glass industry. 

Date effective: July 12. 1938. 

Wage: 42.5 cents an hour or $17.00 per 
week for a week cf 40 hours, arrived at either 
upon a time or piecework basis. 

The flint glass industry produces such 
types of glassware as illuminating, table 
glassware, all thin blown glass, thermos 
bottles, chemical and laboratory ware, 
perfumery wars, stoppers and bottles, 
and the like, which character of glass¬ 
ware is produced by the pressed, pressed 
and blown, off hand and blown method, 
cutting and polishing; in fact, all types 
of glassware other than window, plate, 
and rolled glass common bottles, con¬ 
tainers, and prescription glassware. 

Note: The Department of Labor has ad¬ 
vised that this wage determination is in¬ 
tended to cover all types of glassware other 
than window, plate and rolled glass, com¬ 
mon bottles, containers, and prescription 
glassware. Among the Items particularly In¬ 
cluded under this intended coverage are 
fiberglass and fiberglass products. 

§ 809.1202-15 Luggage, leather goods, 
belts, and women’s handbag industry. 
The luggage, leather goods, belts, and 
women’s handbag industry Is defined for 
the purpose of this determination as 
follows: • 

(a) The manufacture from any ma¬ 
terial of luggage including, but not by 
way of limitation, trunks, suitcases, 
traveling bags, brief cases, sample cases; 
the manufacture of instrument cases 
covered with leather, imitation leather, 
or fabric including, but not by way of 
limitation, portable radio cases; the 
manufacture of small leather goods and 
like articles from any material except 
metal; the manufacture of women’s, 
misses', and children’s handbags, pocket- 
books, purses, and mesh bags from any 
material except metal; but hot the man¬ 
ufacture of bodies, panels, and frames 
from metal, wood, fiber, or paper board 
for any of the above articles. 

(b) The manufacture from leather, 
imitation leather, or fabric of cut stock 
and parts for any of the articles covered 
in paragraph (a) of this section. 

(c) The manufacture of men’s, boys’, 
women’s, misses’, and children’s separate 
belts from leather, imitation leather, or 
other material or fabric. 

Date effective: April 20. 1943. 

Wage: Not less than 40 cents an hour or 
$16.00 per week of 40 hours, arrived at either 
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upon a time or piecework basis. Apprentices 
may be employed at subminimum rates In 
accordance with the present applicable regu¬ 
lations Issued by the Administrator of the 
Wage and Hour Division under the Fair Labor 
Standards Act, which were adopted for the 
purposes of this determination. Learners 
may be employed at subminimum rates In 
the performance of contracts for the manu¬ 
facture or furnishing of articles covered by 
paragraph (c) of this section In accordance 
with the present applicable regulations is¬ 
sued by the Administrator of the Wage and 
Hour Division under the Fair Labor Stand¬ 
ards Act. which were adopted for the pur¬ 
poses of this determination. 

§ 809.1202-16 Firexoorks industry . 
Commercial fireworks, fusees, flares, and 
railroad torpedoes. 

Date effective: September 8, 1944. 

Wage: 40 cents an hour or $16.00 per week 
for a week of 40 hours, arrived at either upon 
a time or piecework basis. 

§ 809.1202-17 Wool carpet and rug in¬ 
dustry. Wool carpets and rugs (exclu¬ 
sive of rag rugs). 

Date effective: October 15. 1938. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, to be arrived at either upon a 
time or piecework basis. 

1 809.1202-18 Tag industry. Tags. 

Date effective: September 23, 1941. 

Wage: 40 cents an hour or $16.00 per week 
o i 40 hours, arrived at either upon a time 
or piecework basis. 

9 809.1202-19 Aircraft manufactur¬ 
ing industry . (a) The following illus¬ 

trative list of commodities, their parts 
and accessories is understood to be with¬ 
in the scope of the aircraft manufactur¬ 
ing industry wage determination (in¬ 
cluded are not only those products which 
were originally construed to be within 
this industry, but also those products 
which have since been included by in¬ 
terpretation. This list is subject to re¬ 
vision as additional interpretation of 
products is made): 

Airplanes , Engine, Aircraft-type Gliders 

Propellers, aircraft and parts and accessories 
such as Airplane spare parts and acces¬ 
sories: 

Accumulators, landing gear. 

Adapter assembly for oxygen masks. 

Adapters and plungers. 

Ailerons. 

Ammunition rounds counters and contrac¬ 
tors. 

Axles. 

Beaching gear. 

Bomb bay tanks. 

Bomb hoists. 

Bomb rack assemblies. 

Bomb shackles. 

Booster coils. 

Brackets. 

Brake hose and hose fittings. 

Cabin center panel for windshield. 

Cable terminals 

Cables, motor trigger, 

Clevers. 

Clips. 

Conduit and pipe fittings. 

Control assemblies for bomb release inter¬ 
val. 

Control equipment for turrets. 

Controls, air brake. 

Couplings. 

Cowlings. 

De-icer equipment (except rubber) for pro¬ 
peller, windshield and carburetor ven¬ 
turi: Pump, oU supply tank, control and 
distributing valve. 

Domes, plexlglas navigating. 
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Propellers, aircraft and parts and accessories 
such as Airplane spare parte and acces¬ 
sories—Continued. 

Elbows. 

Elevators. 

Fairings. 

Ferrules. 

Fins. 

Fittings, structural. 

Fixtures: master and articulated rod bear¬ 
ing and bushing. 

Flaps, wing. 

Flare racks. 

Floats. 

Generators. 

Hinges. 

Hoisting slings. 

Hooks, arresting. 

Hose assemblies. 

Housings. 

Hulls, seaplane. 

Hydraulic pressure regulators. 

Hydraulic windshield wipers. 

Jumpers, bonding. 

Landing gear: Brakes. 

Levers. 

Locks, oleo leg. 

Mount assemblies: Gun. ammunition box. 
Mounts: Camera, engine, and generator. 
Oleo packing. 

Oleo struts: 

Skis. 

Tires. 

Wheels. 

Operating cylinders. 

Panels, wing. 

Pedals. 

Pins, fitting. 

Posts. 

Pulleys. 

Recoil dampeners, gun. 

Reservoirs. 

Retracting cylinders. 

Rudders. 

Seats, pilot. 

Shackles. 

Shock struts and cords. 

Solenoids. 

Spars. 

Sponsons. 

Stabilizers. 

Strut, shock (oleo) and parte. 

Supports. 

Switches: Electrical, gun control. 

Swivels. 

Tabs. 

Tail skids. 

Tail surfaces. 

Tail wheel assemblies. 

Tail wheel caster knuckles. 

Tanks. 

Thimbles. 

Tie rods. 

Tips, wing. 

Tow target releases and drags. 

Trigger motors. 

Turnbuckles. 

Turret ammunition boxes and mount as¬ 
semblies. 

Turrets. 

Valves. 

Vents. 

Wings. 

Engine parts and ftccessorles: 

Adapters. 

Arms. 

Baffles. 

Bushings. 

Cages. 

Cams. 

Carburetor manifold Jackets. 

Carburetors. 

Closures. 

Collector rings. 

Control systems. 

Counterweights. 

Covers, metal. 

Crankcases. 

Crankshafts. 

Cylinder barrels. 

Cylinder heads. 
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Engine parte and accessories—Continued. 
Dowels. 

Drives. 

Filters: Air, gasoline. 

Fuel injection systems. 

Gear boxes. 

Glands. 

Guides. 

Heating systems. 

Housings. 

Ignition harness. 

Impellers, supercharger. 

Intercoolers. 

Jets. 

Magnetos 

Manifolds: Intake, exhaust. 

Oil coolers. 

Oil separators. 

Pipes. 

Pistons. 

Plates. 

Priming equipment. 

Pumps: Air. fuel, oil. vacuum. 

Radiators. 

Rockers. 

Rods. 

Seats, valve. 

Shafts. 

Slingers. 

Spacers. 

Spark plugs. 

Starters. 

Strainers. 

Studs. 

Sumps. 

Superchargers. 

Tappets. 

Temperature regulating equipment. 

Tubes. 

Valves: Engine, gasoline (pilot operated, 
manual control, syphon). 

Propeller parte: 

Barrels. 

Blades. 

Brackets. 

B-akes. 

Bushings. 

Cams. 

Collars. 

Controls. 

Counterweights. 

Cylinders. 

Domes. 

Gears. 

Governors. 

Housings. 

Hubs. 

Pistons. 

Spiders. 

Spinners. 

Specialized servicing equipment: 

Airplane mooring kits. 

Cable testing machines. 

Chock assemblies. 

Clubs, test. 

Cradle assemblies for servicing aircraft 
parts. 

Combination workstand-ladder assemblies. 

Dollies. 

Energizer assemblies. 

Engine heaters. 

External power units for hand inertia 
starters. 

Pump testing units. 

Special testing equipment for aircraft, en¬ 
gine, and propeller parts and accessories. 
Special tools and stand assemblies for the 
assembly, disassembly, and repair of air¬ 
craft and the engines, propellers, parts, 
and accessories therefor. 

Tables, propeller aligning. 

(b) Specifically excluded from the 
scope of the industry are: 

(1) Fabricated textile products. Fab¬ 
ric covers (including engine-warming 
covers); parachutes; safety belts; tow 
targets; wind socks. 

(2) Pyrotechnics. Engine starter car¬ 
tridges; flares; signals. 
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(3) Electrical and radio equipment. 
Batteries; electric wire and cable; inter¬ 
communication equipment; landing and 
navigation lights; lighting systems; ra¬ 
dios; radio compasses. 

(4) Rubber products. Rubber de-icing 
equipment; flotation gear; life preserv¬ 
ers; life rafts; bonded rubber mountings, 
vibration dampers; rubber utilities; tires 
and tubes. 

(5) Machine shop products and ma¬ 
chinery. Bearings; bolts, nuts, rivets, 
screws, and washers; gas refueling sys¬ 
tems (including refueling pumps»; gears 
and sprockets; piston rings; springs; 
wire rope. 

(6) Miscellaneous products. Cameras; 
fire extinguishers; first aid equipment; 
gaskets; instruments; lavatory equip¬ 
ment; lighter-than-air craft. 

Date effective: May 7. 1942. 

Wage: 50 cents an hour or $20.00 for a 
week of 40 hours, arrived at on a time or 
piecework bcsls. 

§ 809.1202-20 Bobbinet industry. See 
§ 809.1202-42 (Textile industry), 

§ 809.1202-21 Iron and steel industry. 
This determination covers only pig iron, 
iron or steel ingots, and rolled or drawn 
Iron or steel products as hereinafter 
stated, and such fabricated iron or steel 
products as are specifically named but 
does not include any unspecified coated, 
insulated, forged, or cast items. The 
definition as formulated below describes 
the products of the iron and steel indus¬ 
try and the provisions thereof do not 
apply to any production in open hearth 
and electric furnaces other than that 
specifically enumerated. 

The iron and steel industry is defined 
to mean and include the business of pro¬ 
ducing and selling all or any one or more 
of the following products: 

Axles—rolled or forged. 

Bale ties—single loop. 

Bars—alloy steel, hot rolled. 

Bars—cold finished, carbon and alloy. 

Bars—concrete reinforcing, straight lengths. 
Bars—ingots, blooms and billets—Iron. 

Bars—merchant steel. 

Bars—tool steel. 

Ferro-manganese and splegelelsen. 

Girder rails and splice bars therefor. 

Ingots, blooms, billets and slabs—alloy. 
Ingots, blooms, billets and slabs—carbon. 
Light raile—69 pounds or less per yard, and 
splice bars and angle bars therefor. 
Standard tee raUs of more than 60 pounds 
per yard, and angle bars and rail Joints 
therefore, or any of such products. 
Mechanical tubing. 

Pig Iron—foundry, high Blllcon silvery, malle¬ 
able, open hearth basic, Bessemer, and 
high silicon Bessemer. 

Pig Iron—low phosphorus. 

Pipe—standard, line pipe, and oU country 
tubular products. 

Plates. 

Posts—fence and sign. 

Railroad tie plates. 

Railroad track spikes. 

Sheet bars. 

Sheets. 

Skelp. 

Steel sheet piling. 

Strip steel—cold rolled. 

Strip steel—hot rolled. 

Structural shapes. 

Tubes—boiler. 

Tubes rounds. 

Wheels—car. rolled steel. 

Wire—drawn. 


Wire hoops—twisted or welded. 

Wire nails and staples, twisted barbless wire, 

barbed wire, twisted wire fence stays and 

wire fencing (except chain-link fencing). 
Wire rods. 

Wire—spring. 

Wire—telephone. 

Date effective: This determination was 
originally effective March 1, 1939, but its 
operation was subsequently suspended due 
to court proceedings. Its operation was again 
resumed effective May 27, 1940. 

Wage: Whether arrived at on a time or 
piecework basis, 45 cents per hour in the 
locality consisting of the States of Louisiana, 
Arkansas, Mississippi, North Carolina, South 
Carolina, Florida. Oklahoma, Texas, Alabama, 
Tennessee. Georgia, Virginia, and West Vir¬ 
ginia (except the counties of Hancock, 
Brooke, Ohio, Harrison, Monongalia, and 
Marshall); 

60 cents per hour in the locality consisting 
of the States of Washington. Oregon. Cali¬ 
fornia. Montana, Idaho, Nevada, Wyoming, 
New Mexico, Utah. Colorado, and Arizona; 

58% cents per hour in the locality consist¬ 
ing of the States of North Dakota, South 
Dakota, Nebraska, Kansas, Minnesota, Iowa, 
Missouri, and the area in and about East 
Saint Louis, Illinois; 

62% cents per hour in the locality con¬ 
sisting of the States of Wisconsin, Illinois 
(except the area In and about East Saint 
Louis. Illinois), Michigan, Indiana, Ohio. 
Pennsylvania, Delaware. Maryland, Kentucky, 
New Jersey, New York. Connecticut, Rhode 
Island. Massachusetts, Vermont. New Hamp¬ 
shire, Maine and that portion of the State of 
West Virginia comprised within the counties 
of Hancock, Brocke, Ohio. Marshall. Harri¬ 
son, and Monongalia, and the District of Co¬ 
lumbia. 

Provided. That apprentices may be em¬ 
ployed at lower rates if their emplovment 
conforms to the standards of the Federal 
Committee on Apprenticeship. 

This wage determination has hereto¬ 
fore been interpreted to cover the follow¬ 
ing: 

Plate, armor; 

Strips, galvanized: 

Sheets, galvanized; 

Plates, galvanized; 

Shapes, structural, galvanized; 

and to exclude the following: 

Wire, telephone, insulated; 

Rods, welding, coated. 

§ 809.1202-22 Tobacco industry. The 
tobacco industry, for the purposes of this 
determination, is defined to include the 
manufacture of cigarettes, of chewing 
and smoking tobaccos and of snuff but 
to exclude the manufacture of cigars. 

Date effective: December 4, 1942. 

Wage: 40 cents an hour, or $16 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. Learners may be em¬ 
ployed at subminimum rates in accordance 
with the present applicable regulations is¬ 
sued by the Administrator of the Wage and 
Hour Division under the Fair Labor Stand¬ 
ards Act of 1938 which were adopted by the 
Secretary of Labor for the purposes of this 
determination. 

§ 809.1202-23 Furniture industry. 
This determination applies to all con¬ 
tracts subject to the basic law, for any 
of the commodities included in the de¬ 
termination under the wood furniture 
branch, the public seating branch, and 
the metal furniture branch of the furni¬ 
ture manufacturing industry. 

(a) Metal furniture branch. (1) The 
metal furniture branch of the furniture 


manufacturing industry is defined to be 
that industry whose products include: 

Metal office furniture—Vertical filing cabi¬ 
nets; horizontal sections and holf sections, 
and bookcases; hl-Une and bookshelf units; 
desks; tables; chairs; storage cabinets; and 
wnrdrpbes. 

Metal hospital furniture. 

Metal household furniture. 

Steel shelving—Industrial and general pur¬ 
pose steel shelving miscellaneous fittings, at¬ 
tachments. and accessories. 

Steel lockers—Box lockers; single-tier lock¬ 
ers; double-tier lockers; two-person and 
compartment lockers; miscellaneous fittings 
as used in schools, clubs, gymnasiums, com¬ 
mercial, and industrial establishments. 

Visible filing equipment—Cabinets; panels. 

Date effective: May 13, J939. 

Wage: 45 cents an hour or $18.00 per week 
of 40 hours, arrived at either upon a time or 
piece rate basis. 

(2) Extension of minimum wage de¬ 
termination: Metal furniture branch. 

Date effective: July 28, 1941. 

Wage: That the minimum wage determi¬ 
nation for the metal furniture branch of 
the furniture industry is extended to the 
manufacture of metal cabinets for printer’s 
type; metal cabinet partitions; metal tool 
boxes, tool cabinets, and tool chests; metal 
trunks, box type; metal rotating bins; metal 
sectional bins; and metal work benches, 
desks, and tables. 

(3) It has been determined that the 
manufacture of steel fabric springs for 
metal folding cots, when to be supplied 
on government contracts subject to the 
Fublic Contracts Act, is covered by the 
Metal Furniture Branch of the Furniture 
Manufacturing Industry minimum wage 
determination (Cir. Let. No. 4-44, March 
25, 1944, Dept, of Labor). 

(b) Public seating branch. The public 
sealing branch of the furniture manu¬ 
facturing industry is defined to be that 
industry which fabricates, assembles, 
and installs (by those who fabricate or 
assemble) public seating (Upholstered 
or unupholstered), fabricated or assem¬ 
bled of wood, plywood, iron, steel, non- 
ferrous metals or any combinations of 
these materials, and consisting of the 
following:' 

(1) Fixed or connected seating for 
such public places as theaters, auditori¬ 
ums, lodges, assembly halls, shoe stores, 
rinks, ball parks, race tracks, stadia and 
other similar buildings and structures; 

(2) Pewing, chancel, choir stalls, and 
related furniture and accessories for ec¬ 
clesiastical purposes, seats and benches 
for court houses, hospitals, public wait¬ 
ing rooms, and for other similar public 
purposes; 

(3) Pupils* desks, pupils* tables, pupils’ 
chairs, and school furniture for all edu¬ 
cational purposes; 

(4) Portable chairs with folding seats 
in both single and multiple units; 

(5) Portable folding seating in single 
units for other than household use. 

Provided , That the following are specifi¬ 
cally not included: Tablet armchairs and 
school chairs fabricated and/or as¬ 
sembled exclusively of wood. 

Date effective: August 15, 1942. 

Wage: 40 cents an hour, or $16.00 for a 
week of 40 hours arrived at either on a time 
or piecework basis. 
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(c) Wood furniture branch. The wood 
furniture branch of the furniture manu¬ 
facturing industry is defined to mean the 
manufacturing, assembling, upholster¬ 
ing, and finishing, from wood, reed, rat¬ 
tan, willow, and fiber, of upholstered and 
other household, office, lawn, camp, 
porch, and juvenile and toy furniture, in¬ 
cluding but without limitation porcelain 
top breakfast furniture and radio, phono¬ 
graph and sewing machine cases and 
cabinets; the manufacturing and as¬ 
sembling from wood, of furniture parts 
for the above, separately, set up or 
knocked down including but without 
limitation parlor furniture frames and 
chairs in the white. This definition does 
not include the manufacture of any 
product covered by the prevailing mini¬ 
mum wage determination for the public 
seating branch of the furniture manu¬ 
facturing industry. 

The manufacturing of any products 
covered under this definition is deemed 
to begin following the delivery of the 
wood from the kiln or from the air-dried 
dimension shed. 

Date effective: August 16, 1942. 

Wage: 40 cents an hour, or $16.00 for a 
week of 40 hours, arrived at either on a time 
or piecework basis for the District of Col¬ 
umbia, and all states other than California, 
Washington, and Oregon; and 60 cents an 
hour or $20.00 for a week of 40 hours, arrived 
at either on a time or piecework basis, for 
the States of California, Washington, and 
Oregon. 

§ 809.1202-24 Drug and medicine in¬ 
dustry . Manufacture or packaging of 
any one or more of the following pro¬ 
ducts: 

(a) Drugs or medicinal preparations 
(other than food) intended for internal 
or external use in the diagnosis, treat¬ 
ment. or prevention of disease in, or to 
affect the structure or any function of, 
the body of man or other animals ; 

(b) Dentifrices, cosmetics, perfume, 
or other preparations designed or in¬ 
tended for external application to the 
person for the purpose of cleansing, im¬ 
proving the appearance of, or refreshing 
the person. 

The foregoing shall not be deemed to 
include the manufacture or packaging 
of shaving cream, shampoo, essential 
(volatile) oils, glycerine, and soap, or 
the milling or packaging without further 
processing of crude botanical drugs. 

Date effective: September 19, 1941. 

Wage: 40 cents per hour or $16.00 per week 
of 40 hours, arrived at either upon a time or 
piece rate basis. 

§ 809.1202-25 Photographic supplies 
industry (excluding motion picture 
equipment of 35 mm . or over), (a) The 
following illustrative list of commodi¬ 
ties is understood to be within the scope 
of the photographic supplies industry 
wage determination (included are not 
only those products which were originally 
construed to be within this industry, but 
also those products which have since 
been included by interpretation. This list 
is subject to revision as additional inter¬ 
pretation of products is made): 

Accessories and parts, photographic: bellows, 
cable releases, cones, film rewinders, filters, 
lenses, magazines, reels, shades, shutters, 
splicers, spools, synchronizers. 

Cameras. 

No. 221 


Developing and printing equipment (except 
photographic chemicals): contract print¬ 
ers. driers, dry-mounting presses, en¬ 
largers. hangers, racks, stands, straight- 
eners, tanks, washers, wringers. 

Films, sensitized or unsensitized: photo¬ 
graphic X-ray. 

Finders, photographic: view, range. 
Flashlight apparatus, photographic (except 
lamps). 

Frames, printing photographic. 

Holders, plate, photographic. 

Machines: blueprint coating and reproduc¬ 
tion, photo copying, photographic, photo¬ 
stat. 

Projectors and their accessories and parts 
(except lamps). 

Screens, photographic or X-ray: intensifying, 
projection. 

Sensitized supplies, photographic: cloths, 
films, papers, plates, slides. 

Tripods, photographic. 

Vectograph. 

(b) Specifically excluded from the 
scope of this industry are: 

Blueprint, brownprint, black-line, and 
blackprint paper and cloth; photoengraving 
equipment; built-in photographic labora¬ 
tory fixtures; camera mounts; drop knife 
type print trimmers; cameras, projectors, and 
photographic accessories and parts of the 
35 mm. size or larger (motion picture); 
photographic chemicals; and lamps. 

Date effective: August 14, 1939. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. Learners may be em¬ 
ployed at lower rates for a period of not to 
exceed 60 days If the total number of such 
workers in any one establishment does not 
exceed 6 per cent of the workers on the 
payroll, and if such learners are paid not 
less than 80 per cent of the minimum wage 
as determined, or 32 cents an hour or $12.80 
per week of 40 hqurs, arrived at either upon 
a time or piecework basis. 

§ 809.1202-26 Blueprint paper coat¬ 
ing industry. The blueprint paper coat¬ 
ing industry includes the manufacture or 
supply of blueprint, brownprint, black- 
print, blackline, and other similarly sen¬ 
sitized papers and cloths. 

Date effective: October 11, 1940. 

Wage: The prevailing minimum wage de¬ 
termination for the photographic supplies 
industry, set forth in § 809.1202-25, has been 
extended to include the blueprint paper 
coating industry. 

Allowances or tolerances: none. 

§ 809.1202-27 Soap industry. Soap 
in bare, cakes, chips, and flakes, and in 
granulated, powdered, paste, and liquid 
forms, and glycerine; cleansers contain¬ 
ing soap, scouring powders, and shav¬ 
ing soaps, and creams containing soap, 
and washing compounds containing soap. 

Date effective: August 14, 1939. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time or 
piecework basis. 

§ 809.1202-28 Fertilizer industry. Su¬ 
perphosphates, concentrated superphos¬ 
phates, and concentrated fertilizer from 
superphosphates, potash, and ammoni- 
ates. 

Date effective: July 8, 1944. 

Wage: 40 cents per hour or $16.00 per 
week of 40 hours, arrived at either upon a 
time or piecework basis in all States and 
the District of Columbia other than New 
Mexico, Colorado. Wyoming, Montana, Idaho, 
Utah, Arizona. Nevada, California. Oregon 
and Washington, in which eleven States the 
prevailing minimum wage shall continue to 


be 50 cents an hour or $20.00 per week of 40 
hours arrived at either upon a time or piece¬ 
work basis, in accordance with the determi¬ 
nation of August 15. 1939. 

§ 809.1202-29 “Specialty accounting ” 
supply manufacturing industry. The 
commodities covered by this determina¬ 
tion are as follows: 

(a) Autographic and/or credit regis¬ 
ters and/or supplies thereof, such as are 
used In making handwritten records of 
various transactions. 

(1) Autographic registers may be fur¬ 
ther described as a machine or device 
for storing, alining, registering, and is¬ 
suing copies of hand written records. 

(1) The accounting forms are usually 
folded in zigzag style, although some roll 
stationery is used. Such accounting 
forms are usually printed with the name 
and business of the user, but stock 
printed forms and plain stationery may 
be used. One or multiple copies of sta¬ 
tionery may be used. Some roll and 
folder stationery is provided with edge 
perforations which engage pin sprockets 
for registration of forms. 

(ii) The one or several carbon copies 
required may be arranged on rolls at 
right angles to rolls of stationery or such 
carbon sets may be interleaved with the 
forms and may cover the entire area or 
only a part of such forms. 

(iii) Registers may be equipped to 
retain one or more copies of the trans¬ 
action in a lock compartment and to 
issue the remaining copies. Registers 
may be supplied with a cash drawer, 
which is opened only by an operation 
which delivers a serially numbered form 
into a locked compartment. 

(2) Credit registers may be further 
described as a cabinet or device for re¬ 
taining in orderly arrangement sales 
tickets representing charge and other 
transactions. 

(i) Such credit registers usually con¬ 
tain a set of vertical hinged leaves, each 
leaf containing several numbered springs, 
the numbers corresponding with cus¬ 
tomers* names written on an index. 

(ii) Such registers usually contain a 
storage and cash drawer and are some¬ 
times supplied In combination with 
adding machines. 

(b) Continuous form stationery, 
which is described as multiple sets of 
“business forms” with or without car¬ 
bons, attached and/or folded, for use in 
billing machines, typewriters, and other 
office equipment. For example, continu¬ 
ous form stationery may be rolled or 
“fan folded” and may provide any num¬ 
ber of copies up to the limit which will 
take a carbon impression. This type of 
stationery is usually printed according 
to specifications. They may be coated 
with carbon on the back or interleaved 
with carbon sheets. 

(c) Sales and manifold books, which 
are described as bound books of multiple 
sets of forms for making original, hand¬ 
written records of sales and/or other 
transactions. For example, sales books 
are bound books of sales checks or tickets 
arranged to fold or lay one or more car¬ 
bon sheets between each two copies of a 
set. Translucent sheets are occasionally 
combined with carbon paper coated on 
both sides to reduce the number of car- 
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bon sheets. Covers may be arranged to 
fold in for the purpose of providing a 
better writing surface and may be ruled 
for tabulating sales. Sales books may or 
mcy not be printed. 

Date effective: November 1, 1939. 

Wage: 40 cents per hour or $16.00 per week 
of 40 horn’s, arrived at either upon a time 
or piecework basis. Apprentices may be 
employed at lower rates if their employment 
conforms with the standards of the Federal 
Committee on Apprenticeship. 

5 809.1202-30 Small arms ammuni¬ 
tion, explosives, and related products in¬ 
dustry. The following illustrative lists 
of commodities arc understood to be 
within the scope of the small arms am¬ 
munition. explosives, and related prod¬ 
ucts industry wage determination (in¬ 
cluded are not only those products which 
were originally construed to be within 
this industry, but also those products 
which have since been included by in¬ 
terpretation. This list is subject to re¬ 
vision as additional interpretation of 
products is made): 

(a) Small arms ammunition. 

Without reference to size: 

Cartridges: blank. 

Engine starter. 

Howitzer Igniting. 

Mortar Igniting. , 

Target rocket igniting. 

Primers, saluting. 

Shot shell (empty or loaded): 

Riot gun. 

Shotgun. 

Not over .50 caliber: 

Bullets. 

Cases, cartridge, empty. 

Cores, bullet. 

Cartridges: machine gun: 

Pistol. 

Revolver. 

Rifle. 

Submachine gun. 

and the primers, shot, and wads, used in 
connection with any of the products Included 
in either of the above groups. 

Date effective: September 16, 1940. 

Wage: 42.5 cents an hour or $17.00 per 
week of 40 hours, arrived at either upon a 
time or piece rate basis. Apprentices may 
be employed at lower rates than herein de¬ 
termined, provided their employment con¬ 
forms to the standards of the federal Com¬ 
mittee on Apprenticeship. 

(b) Explosives. 

Ammonium plcrate. 

Dlnltroglycol. 

Dynamite: ammonia, ammonia gelatine, 

blasting gelatine, gelatine, nitroglycerine, 
low freezing. 

Fulminate of mercury. 

Gelignite. 

Gun cotton (dry nitrocellulose). 

Lead azide. 

Nitrocellulose: dry, flake. 

Nitro-starch explosive, compressed. 
Permissible explosives (Bureau of Mines 
Bulletin No. 2i9). 

Picric acid. 

Potassium nitrate. 

Potassium plcrate. 

Powder: black, blasting, chlorate type, fuse, 
nitro-glycerine, pellet, smokeless cannon, 
smokeless gun. 

Spotting charges: Ml, M1A1. 
Tetranito-anlline. 

Tetranito-methane. 

Tetryl. 

Tolite. 

TTinitro-anlline. 

Trinltro-benzene. 

Trinitro—cresol. 


Trinitrotoluol or trinitrotoluene (TNT). 
Trinitroxylene or trinitroxylol (TNX). 
Trinol. 

Trotyl. 

Date effective: September 16, 1940. 

V/cge: 57.5 cents an hclir or &23.C0 per 
week of 40 hours, arrived at either upon a 
time or piece rate basis. Apprentices may 
be employed at lower rates than heieln 
determined, provided their employment con¬ 
forms to the standards of the Federal Com¬ 
mittee on Apprenticeship. 

(c) BlastTftg caps. 

Blasting caps. 

Detonating caps. 

Date effective: September 16. 1940. 

Wage: 47.5 cents per hour or (19.00 per 
week of 40 hours, arrived at either upcu a 
time or piece rate basis. Apprentices may be 
employed at lower rates than herein deter¬ 
mined, provided their employment conforms 
to the standards of the Federal Committee 
on Apprenticeship. 

§809.1202-31 Paper and pulp indus¬ 
try. Pulp and other fiber and the pri¬ 
mary conversion of pulp and other fiber 
into paper and paperboard, and in addi¬ 
tion, the manufacture and conversion of 
primary paper into toilet paper and paper 
towels, coated book paper, and paper 
shipping sacks. 

Date effective: Determined to be October 
15. 1939. 

Wege: For the States of Washington, 
Oregon, and California, 50 cents an hour or 
$20.00 per week of 40 hours, arrived at 
either upon a time or piecework basis. 

For aU other States and the D.strict of 
Columbia. 40 cents per hour or $16.00 per 
week of 40 hours, arrived at either upon a 
time or piecework basis. Effective July 8, 
1944. 

The following explanation of this 
determination has been received from 
the Public Contracts Division, Depart¬ 
ment of Labor: 

Except for those products listed in the 
determination as manufactured or con¬ 
verted from primary paper, this deter¬ 
mination is limited in application to 
paper and paperboard manufactured 
from pulp and other fiber, and to pulp 
and other fiber of the character used in 
manufacturing paper and paperboard. 
The majority of paper and paperboard 
items purchased by the Government that 
are subject to this wage determination 
are classified and listed as follows: 

(a) Book paper , writing paper, and 
cover paper. (1) Book paper includes 
antique-finish, book end, coated book, 
half-tone, lithograph, machine finished 
sized and supercalendered, and offset 
papers. 

(2) Cover paper includes laid cover 
and machine-finished cover papers. 

(3) Writing paper includes bond, du¬ 
plicate check copies, index, internal rev¬ 
enue, ledger, manifold (including 
glazed), map, mimeograph, parchment 
deed, vellum finish, and postage stamp 
papers. 

(b) Building paper. Felts and sheath¬ 
ing paper. 

(c) Ground-wood printing and spe¬ 
ciality paper. Blueprint paper (unsensi¬ 
tized) distinctive papers (public debt, 
securities, etc.), safety papers (safety 
device incorporated in manufacture of 
paper), and tracing paper. 

(d) Newsprint paper. Facing slips 
and newsprint paper. 


(e) Paperboards. Black-lining, bind¬ 
er’s board or tarboard, bristol board, 
chip-board, lined boards (box, chip’ 
marble-grained), newsboard, pressboard! 
red sulphite, tag board, manila card¬ 
board, and strawboard. 

(f) Tissue arid absorbent paper, (l) 
Absorbent paper Includes blotting, filter, 
and matrix paper and board. 

(2) Tissue paper includes lens tissue, 
paper towels, and toilet paper. 

(g) Wrapping paper. (1) Kraft wrap¬ 
ping paper. 

(2) Manila paper includes target pa¬ 
per and uncut label paper. 

(3) Plate and roll wiping paper. 

§ 809.1202-32 Cement industry. Port¬ 
land cements, including modified port- 
land cements, such as Portland masonry 
cement and Portland puzzolan cement. 

Date effective: March 2, 1940. 

Wage: Within the States of Pennsylvania, 
New York, New Jersey, Maryland, West Vir¬ 
ginia, Ohio, Delaware. Massachusetts, Con¬ 
necticut, Rhode Island, Vermont, New Hamp¬ 
shire, and the District of Columbia, 67 cents 
an hour or $22.80 per week of 40 hours. 

Within the States of Maine, Michigan, 
Indiana, Kentucky, South Dakota, North Da¬ 
kota, Nebraska, and Kansas, 50 cents an 
hour c $20.00 per week of 40 hours. 

Within the'State of Illinois, 63^ cents an 
hour or $25.40 per week of 40 hours. 

Within the States of Wisconsin. Minnesota. 
Iowa, Missouri, Colorado, Wyoming. Utah, 
Montana. Idaho. Oregon, Nevada, Arizona, 
and New Mexico, 65 cents an hour or $22.00 
per week of 40 hours. 

Within the State of Washington. 70 cents 
an hour or $28.00 per week of 40 hours. 

Within the State of California, 62% cents 
an hour or $25.C0 per week of 40 hours. 

Within the States of Oklahoma and Texas, 
47 cents an hour or $18.80 per week of 40 
hours. 

Within the States of Arkansas, Louisiana, 
Alabama, Tennessee, Virginia, Georgia, 
Florida, Mississippi, North Carolina, and 
South Carolina, 40 cents an hour or $16.00 
per week of 40 hours. 

§ 809.1202-33 Structural clay prod¬ 
ucts industry. Common brick, face brick 
(including glazed and enameled brick), 
salt glazed brick, manhole brick, struc¬ 
tural clay tile (including glazed tile), 
unglazed face tile, paving brick, and clay 
or shale granules. 

Date effective: July 8. 1944. 

Wage: 40 cents per hour or $16.00 per 
week of 40 hours arrived at either upon a 
time or piecework basis. 

§ 809.1202-34 Uniform and clothing 
industry—Suit and coat branch. The 
suit and coat branch of the uniform and 
clothing industry is defined to be that 
industry which manufactures men’s ci¬ 
vilian suits and overcoats, tailored-to- 
measure uniforms including the pants, 
uniform overcoats, and uniform coats. 
Expressly excluded from this definition 
are shirts, single pants regardless of ma¬ 
terial, outdoor jackets, leather and 
sheep-lined jackets, work clothing, and 
washable service apparel. 

Date effective: February 25, 1941. 

Wage: 60 cents an hour or $24.00 per 
week of 40 hours, arrived at either upon a 
time or piecework basis, with a 20 percent 
tolerance for auxiliary workers, provided they 
be paid not less than 40 cents an hour or 
$16.00 per week of 40 hours. 
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(b) Outdoor jackets branch. The out¬ 
door jackets branch of the uniform and 
clothing industry is defined to be that 
industry which manufactures wool and 
wool-lined jackets whether or not such 
jackets are properly described as macki¬ 
naws, field jackets, windbreakers, lum¬ 
ber jackets, peajackets, wool jumpers, or 
middies, blanket lined or similar coats, 
or by any other similar designation. 

Date effective: February 25, 1941. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. 

(c) Wool trousers branch. The wool 
trousers branch of the uniform and 
clothing industry is defined to be that 
industry which manufactures wool or 
part wool uniform trousers or breeches, 
except tailored-to-measure trousers. 

Date effective: February 25, 1941. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. 

§809.1202-35 Die casting manufac¬ 
turing industry. The die casting manu¬ 
facturing industry is definned to be that 
industry which manufactures die cast¬ 
ings for sale and does not include the 
manufacture of die castings when incor¬ 
porated into another product by the 
manufacture of such other products. The 
term “die castings as used herein de¬ 
scribes a casting made by forcing molten 
metal under pressure into a metallic 
mold or die. 

Date effective: April 5, 1941. 

Wage: 50 cents an hour or $20.00 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. Apprentices may be 
employed at lower rates of pay If their em¬ 
ployment conforms to the standards of the 
Federal Committee on Apprenticeship. 
Learners may be employed at the rate of 
40 cents an hour or $16.00 per week of 40 
hours for a period of not to exceed 60 days 
if the total number of employees classified 
as such does not exceed 5 per cent of the 
total number of employees In any one estab¬ 
lishment. 

§ 809.1202-36 Dental goods and 
equipment manufacturing industry — 
(a) Durable goods . Hand instruments, 
including forceps and pliers, broaches 
and cutting instruments, for dental use. 

Dental chairs. 

Dental cabinets. 

Equipment units. 

Dental sterilizers. 

Dental gas apparatus. 

Dental X-ray equipment. 

Dental compressors, engines, and lathes. 
Dental lights. 

Dental laboratory equipment, other than 

laboratory furniture. 

Date effective: September 23, 1941. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time or 
piecework basis. 

Apprentices may be employed at lower 
rates of pay if their employment con¬ 
forms to the standards of the Federal 
Committee on Apprenticeship. Learners 
may be employed at lower rates in 
accordance with the present applicable 
regulations issued by the Administrator 
of the Wage and Hour Division under 
the Fair Labor Standards Act of 1938. 

(b) Consumable goods. 

Dental gold. 

Dental alloy for amalgams. 


Dental cement and filling materials. 

Teeth, porcelain and gold. 

Orthodontic appliances. 

Waxes, compounds, and Investments. 

Rubber dental materials. 

Denture materials other than rubber. 

Burs, driUs, and similar tools for use with 
hand pieces. 

Abrasive points, wheels, and disks. 

Date effective: July 17. 1944. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time or 
piecework basis. 

Learners may be employed as provided 
in paragraph (a) of this section. 

§ 809.1202-37 Scientific industrial 
and laboratory instruments industry. 
(a) The following illustrative list of com¬ 
modities, their components and spare 
parts is understood to be within the scope 
of the scientific industrial and laboratory 
instruments wage determination (in¬ 
cluded are not only those products which 
were originally construed to be within 
this industry, but also those products 
which have since been included by in¬ 
terpretation. This list is subject to re¬ 
vision as additional interpretation of 
products is made): 

Accelerometers. 

Aerographs. 

Alidades. 

Almanac units, nautical. 

Altimeters. 

Altiperiscopes. 

Ammeters. 

Analyzers, exhaust gas. 

Anemometers. 

Apparatus, micro-projection. 

Astrographs. 

Automatic gun control equipment. 

Azimuth drums. 

Balances: analytical, laboratory, precision, 
torsion. , 

Balance machines. 

Bank and climb control units. 

Barographs. 

Barometers. 

Bars, beam-compass. 

Bearing circles. 

Binnacles, compensating. 

Binoculars. 

Boards: drafting, plotting. 

Boro silicate (optical glass). 

Brake testing machines, inertia. 

Bulbs: resistance, thermometer. 

Bunsen burners. 

Centrifuge: human, small electric. 
Chronograph, counter. 

Clinometers, service. 

Colimeters: binocular, octant. 

Compasses: direction, drafting, hull vehicu¬ 
lar, gyroscope. 

Computers,' gun data. 

Controller assemblies. 

Controls, domestic automatic (humidity, 
temperature). 

Curves: aircraft, altitude correction, drafting. 
Dials. 

Directors, ballistic cam. 

Dividers, proportional. 

Drafting machines. 

Dynamometers. 

Equipment, automatic steering. 

Fathometers. 

Filters, ray. 

Firing control equipment. 

Flight control equipment, electronic. 

Fuzes: glass tube, self-indicating. 

Fuze setters. 

Galvanometers. 

Gages: depth, pressure, temperature, vacuum 
(but not machinists' precision). 

Gears, steering (gyroscope). 

Generator, pluse. 

Glass, optical. 

Glasses, magnifying, reducing. 


Gyro indicator assemblies. 

Gyroscopes: directional, horizon. 
Hydrographs, without clocks. 

Hydrometers. 

Hygrothemographs and accessories. 
Inclinometers. 

Instruments: drafting, engineering, labora¬ 
tory, meteorological, military, navigation, 
ophthalmic, surveying, aircraft, recording. 
Lenses (wholly or partially ground and pol¬ 
ished) except photographic lenses and 
such as are of a noncorrective type used 
in protective goggles. 

Lettering devices. 

Level vials. 

Liners (paper rulers). 

Manometers: liquid, mechanical. 

Map enlarging outfits. 

Measuring, maps. 

Meters: drift, electric, exposure, water ve¬ 
locity. 

Microscopes. 

Milliammeter8. 

Motion picture recording theodolites. 
Mototraoers. 

Mounts: telescope, bombsight, periscope. 
Octants. 

Odometers. 

Ophthalmic goods. 

Ophthalmoscopes. 

Pantographs, drafting. 

Pelorus assemblies. 

Pencils, drawing-instrument and parts. 

Pens: barograph, drawing instrument, 

thermograph. 

Periscopes. 

Pilots, robot. 

Poles, tubular metal ranging. 

Potentiometers. 

Prickers, drawing-instrument. 

Prisms. 

Profllometers. 

Projectors for air mapping. 

Propeller shaft revolution indicating equip¬ 
ment. 

Protractors. 

Psychrometers, sling. 

Pyrometers. 

Q Meters. 

Recording instruments: depth, humidity, 
light Intensity, stress, tempyature, water, 
stage. 

Reels, sounding. 

Reflector, sight. 

Regulators, gaseous oxygen. 

Resistance coils for use on scientific instru¬ 
ments. 

Reticles. 

Retin oscopes. 

Rods: Philadelphia level, stadia. 

Rotors, meteorological. 

Rules: drafting, slide. 

Sextants. 

Sights: drift, telescopic, bomb computing. 
Signal assemblies (instruments). 

Sound locaters. 

Sounding equipment, echo. 

Splines and weights, sets. 

Stabilizers, bomb. 

Stadia, computer. 

Stadlmeters. 

Stereophotogrammetric equipment. 
Stereoscope, magnifying, lens prism. 
Stereoscopic plotting Instruments (aerial 
mapping projectors). 

Strain measuring equipment. 

Sunshine detectors (recorders). 

Supports: maximum and minimum ther¬ 
mometer, wind instrument. 

Switches for engine cylinder thermometers. 
Synchronous repeaters and transmitters. 
Tachometers. 

Tally counters. 

Telescopes. 

Temperature controls: electric, pneumatic. 
T-Squares. 

Testing sets and equipment: 

Battery. 

Electric. 

Fatigue crack. 

Gage, portable. 
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Testing sets and equipment—Continued. 
Hardness. 

Tension. 

Valve spring. 

Wheatstone bridge type. 

Teststand assemblies: 

Tachometer. 

Automatic pilot. 

Theodolites and tripods. 

Thermocouples. 

Thermographs. 

Thermometers (except clinical). 

Torpedo computer trainer. 

Tracers. 

Trainers for pilot instruction. 

Transits. 

Transmission systems, gun data. 

Triangles. 

Tube, pitot-static. 

Vanes, wind-instrument. 

Vibration measuring instruments. 

Whirling apparatus. 

Date effective: September 23. 1941. 

Wage: 40 cents an hour or $16.00 per week 
of 40 hours, arrived at either upon a time 
or piecework basis. 

Apprentices may be employed at lower 
rates of pay if their employment con¬ 
forms to the standards of the Federal 
Committee on Apprenticeship. Learners 
may be employed at the rate of 35 cents 
an hour or $14.00 per week of 40 hours 
for a period of not to exceed 60 days, if 
the total number of employees so classi¬ 
fied does not exceed 10 percent of the 
total number of employees in any one es¬ 
tablishment in any given payroll or work 
week. 

Note: The Department of Labor has issued 
the following interpretation of the term 
"optical glass" as used in the above deter¬ 
mination : 

Optical glass is a generic term applying to 
that type of glass which after grinding and 
polishing assumes definite refractive qual¬ 
ities and is intended to include finished prod¬ 
ucts as well as blanks. 

By this token, ophthalmic glass and its 
products. in<j)uding eye glass lenses, as well 
as wholly or partially ground and polished 
lenses for any purpose other than photo¬ 
graphic, arc covered by the determination. 

§ 809.1202-38 Surgical instruments 
and apparatus industry. The following 
illustrative list of commodities is under¬ 
stood to be within the scope of the surgi¬ 
cal instrument and apparatus industry 
wage determination (included are not 
only those products which were origi¬ 
nally construed to be within this indus¬ 
try, but also those products which have 
since been included by interpretation. 
This list is cubject to revision as addi¬ 
tional interpretation of products is 
made); 

Adenotomes. 

Anastomosis buttons. 

Apparatus, blood 
transfusion. s 
Applicators, metal 
surgical. 

Aspirators. 

Atomizers. 

Blades, surgeons’. 

Bougies, metal. 

Bronchoscopes. 

Catheters. 

Cauteries. 

Chisels, bone. 

Clamps, surgical. 

Clips, suture. 

Cranioclasts. 

Curettes, surgical. 

Cystoscopes. 

Depressors, tongue 
(metal). 

Dilators. 

Directors, grooved. 


Microtomes. 

Sigmoidoscopes. 

Needles, surgical and 

Snares. 

hypodermic. 

Speculas. 

Otoscopes. 

Sphgmomanometers, 

Pelvimeters. 

mercurical and 

Perforators. 

aneroid. 

Periosteo tomes. 

Spoons, surgical. 

Pharyngoscopes. 

Sterilizers. 

Plates, bone. 

Stethoscopes. 

Pliers, surgical. 

Strippers, vein. 

Probangs. 

Syringes, glass or 

Probes, surgical. 

metal. 

Prectoscopes. 

Sutures. 

Rachi tomes. 

Tenacula. 

Raspatories. 

Thermometers, 

Rasps, surgeons*. 

clinical. 

Razors, surgical. 

Trocars. 

Retractors. 

Trephine. 

Rongeurs. 

Trephine points. 

Saws, surgical. 

Trachea tubes. 

Scalpels. 

Urethroscopes. 

Scissors or shears, 

Urethrotomes. 

surgical. 

Wrenches, clubfoot. 


§ 809.1202-39 Evaporated milk indus¬ 
try . Evaporated milk. 

Date effective: November 3, 1941. 

Wage: Arrived at either upon a time or 
piecework basis. 

In the States of Washington, Oregon, and 
California. 50 cents per hour or $20.00 per 
week of 40 hours. 

In all other States and the District of Co¬ 
lumbia. 40 cents per hour or $16.00 per week 
of 40 hours. Effective July 8, 1944. 

§ 809.1202-40 Paint and varnish in¬ 
dustry. Pigments or colors, either in dry 
or paste form; paints mixed ready for 
use or in dry or paste form; varnishes, 
lacquers, enamels; fillers, putty, top 
dressings; paint and varnish removers; 
furniture and floor wax; and lacquer 
thinners. 

Date effective: November 6. 1941. 

Wage: Arrived at either upon a time or 
piecework basis: 

For the States of Virginia, North Carolina, 
South Carolina, Tennessee, Georgia, Florida, 
Alabama, Mississippi, Louisiana, and Arkan¬ 
sas. 40 cents an hour or $16.00 per week of 
40 hours. 

For all other States of the United States 
and the District of Columbia, 60 cents an 
hour or $20.00 per week of 40 hours. 

§ 809.1202-41 Leather manufacturing 
inudstry . The leather manufacturing 
industry is defined to be that industry 
which tans, curries, and finishes leather 
(including rawhide) from any type of 
hide or skin, and manufactures welting 
and power transmission belting when 
made wholly or principally of leather. 

(a) Tanning, currying, and finishing 
of leather (including rawhide). 

Date effective: December 17, 1941. 

Wage: Arrived at either upon a time or 
piece rate basis. 

In the States of Maine, Vermont, New 
Hampshire, New York, Massachusetts, Rhode 
Island. Connecticut, New Jersey, Maryland, 
Pennsylvania, Delaware, Ohio, Indiana, 
Michigan, Wisconsin. Illinois, Missouri, Iowa. 
Minnesota, North Dakota. South Dakota, 
Nebraska, Kansas. New Mexico, Colorado. 
Wyoming, Montana, Idaho, Utah. Arizona, 
Nevada, California, Oregon, Washington, and 
the District of Columbia, 60 cents an hour 
or $20.00 per week of 40 hours. 

In the States of West Virginia, Virginia. 
Kentucky, Tennessee, North Carolina, South 
Carolina, Georgia, Alabama. Mississippi, 
Florida, Arkansas, Louisiana, Oklahoma, and 
Texas, 40 cents an hour or $16.00 per week 
of 40 hours. 

(b) Welting and power transmission 
belting. 


Date effective: December 17. 1941. 

Wage: Arrived at either upon a time or 
piece rate basis. 40 cents an hour or $16.00 
per week of 40 hours, regardless of where 
manufactured. 

§ 809.1202-42 Textile industry.— The 
term textile industry means: 

(a) The manufacturing or processing 
of yarn or thread and all processes pre¬ 
paratory thereto, and the manufactur¬ 
ing, bleaching, dyeing, printing and 
other finishing of woven fabrics (other 
than carpets and rugs containing any 
wool) from cotton, flax, jute, other vege¬ 
table fiber, silk, grass, or any synthetic 
fiber, or from mixtures of these fibers; 
or from such mixtures of these fibers 
with wool or animal fiber (other than 
silk) as are specified in paragraphs (g> 
and (h) of this section; except the chem¬ 
ical manufacturing of synthetic fiber and 
such related processing of yarn as is con¬ 
ducted in establishments manufacturing 
synthetic fiber; 

(b) The manufacturing of batting, 
wadding, or filling and the processing of 
waste from the fibers enumerated in 
paragraph (a) of this section; 

(c) The manufacturing, bleaching, 
dyeing, or other finishing of pile fabrics 
or cords (except carpets and rugs con¬ 
taining any wool) from any fiber or yarn; 

(d) The processing of any textile fab¬ 
ric, included in this definition of this in¬ 
dustry, into any of the following prod¬ 
ucts: bags; bandages and surgical gauze; 
tmth mats and related articles; bed¬ 
spreads; blankets; diapers; dish-cloths; 
scrubbing cloths and wash cloths; sheets 
and pillow cases; tablecloths, lunch 
cloths and napkins; towels; window cur¬ 
tains; shoe laces and similar laces; 

(e) The manufacturing or finishing of 
braid, net or lace from any fiber or yarn; 

(f) The manufacturing of cordage, 
rope or twine from any fiber or yarn 
including the manufacturing of paper 
yarn and twine; 

(g) The manufacturing, or processing 
of yarn (except carpet yarn containing 
any carpet wool), or thread by systems 
other than the woolen system from mix¬ 
tures of wood or animal fiber (other than 
silk) with any of the fibers designated 
in paragraph (a) of this section, con¬ 
taining not more than 45 per cent by 
weight of wool or animal fiber (other 
than silk); 

(h) The manufacturing, bleaching, 
dyeing, printing or other finishing of 
woven fabrics (other than carpets and 
rugs) from mixtures of wool or animal 
fiber (other than silk) containing not 
more than 25 per cent by weight of wool 
or animal fiber (other than silk), with 
any of the fibers designated in para¬ 
graph (a) of this section, with a margin 
of tolerance of 2 per cent to meet the 
exigencies of manufacture; 

(i) The manufacturing, dyeing, fin¬ 
ishing or processing of rugs or carpets 
from grass, paper, or from any yarn or 
fiber except yam containing any wool 
but not including the manufacturing by 
hand of such products. 

(j) The manufacture of adhesive tape 
of the type used with surgical gauze or 
bandages. (Adhesive tape for industrial 
purposes is not now subject to any mini¬ 
mum wage determination under the 
Walsh-Healey Act.) 


Dissectors. 

Drills, bone. 

Drill points. 
Elevators, bone, per¬ 
iosteal, rib. 
Endoscopes. 

Forceps, surgical. 
Forks, tunning. 

Gags, mouth. 
Gouges. 

Haemacytometers. 
Hammers, surgical. 
Hemostats. 

Inhalers, anesthetic. 
Instruments, foreign 
body. 

Intubators. 

Irrigators. 

Knives, surgical. 
Laryngoscopes. 
Ligatures. 
Lithotomes. 

Mallets, surgical. 
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Date effective: June 24,1942. 

Wage: 40 cents an hour or $16.00 for a week 
of 40 hours, arrived at on a time or piece¬ 
work basis. 

Learners may be employed at sub¬ 
minimum rates only in accordance with 
the present applicable regulations issued 
by the Administrator of the Wage and 
Hour Division under the Fair Labor 
Standards Act. as amended on March 
22. 1943, which were adopted for the 
purposes of this determination. 

§ 809.1202-43 Chemical and related 
products industry, (a) The following 
illustrative list of commodities is un¬ 
derstood to be within the scope of the 
chemical and related products industry 
wage determination (included are not 
only those products which were origi¬ 
nally construed to be within this indus¬ 
try, but also those products which have 
since been included by interpretation. 
This list is subject to revision as addi¬ 
tional interpretation of products is 
made): 

The chemical and related products in¬ 
dustry includes: 

(1) (i) Heavy, industrial, and fine 
chemicals, including compressed and 
liquefied gases, and insecticides and fun¬ 
gicides (1939 Census of Manufactures 
industries Nos. 999, 985, 933 1 ) 

(ii) The by-products of the forego¬ 
ing (1939 Census of Manufactures in¬ 
dustries Nos. 981, 982) 

(2) The manufacture of such com¬ 
modities as bluing; bone black, carbon 
black, and lampblack, cleaning and pol¬ 
ishing preparations, blackings, and 
dressings; mucilage, paste, and other ad¬ 
hesives (1939 Census of Manufactures 
industries Nos. 995, 986, 989, 996). 

(b) Illustrative list of commodities: 

Acetylene gas. 

Acid: boric, carbolic, oxalic. 

Acid wash, deck covering. 

Alcohol (except wood). 

Amine, alkylated. 

Ammonia, anhydrous. 

Ammonia, household. 

Ammonium nitrate. 

Auramine. 

Bichromate of soda. 

Blackings. 

Bleaching material. 

Bluing. 

Bone black. 

Burnishing ink. 

Cadmium litopone lemon salt. 

Calcium sallcate. 

Calomel. 

Carbon black. 

Carbon dioxide (dry Ice). 

Carbonate, strontium. 

Casein. 

Celluloid. 

Cellulose, acetate flake. 

Cement, mending (except rubber). 
Chloroform. 

Cleansers (no soap). 

Compounds. Industrial: boiler, water treat¬ 
ing, insulating, metal treating. 

Creosote. 

Creosote oil. 

Deodorants (except for human use). 
Developer, x-ray fllm. 

Dibutyl phthalate. 

Dlnitro toluene. 

Disinfectants: household, industrial. 
Dressing, fabricated leather. 

Dry cleaning preparations. 

Dry mix for welding rod coating. 


1 Except waterproofing compounds. 


Dyestuffs. 

Ethyl cellulose. 

Ferro-alloys (except ferro-manganese) pro¬ 
duced by electrochemical processes. 
Ferrosllicon. 

Fibestos, cellulose acetate. 

Florescein dye. 

Fungicides, agricultural. 

Gasket paste. 

Germicides. 

Gums, manufactured synthetic. 
Hexamethylene tetramine. 

Humidity indicators. 

Hydrocarbon gases. 

Hydrogenation catalyst. 

Hydrcquinone. 

Hyperchloride. 

Insecticides: agricultural household. 
Kollcxallne. 

Lamp black. 

Magnesium metal, when chemically com¬ 
pounded. 

Magnesium resinate. 

Methox. 

Methylbenzine. 

Methylbenzol. 

Methyl chloride. 

Mononitrotoluene. 

Mucilage. 

Neoprene. 

Nitrocellulose wet (gun cotton). 

Oxygen. 

Paint, desiccant detector. 

Paris green. 

Paste, adhesive. 

Pentaerythrite. 

Pentaerythritol. 

Penthrile. 

Pentolite. 

Pentrlte. 

Pentrlnlte. 

Phenol (carbolic acid). 

Phenylmethone. 

Photographic chemicals. 

Polish: auto, metal, stove. 

Polystyrene. x 

Potash. 

Potassium perchlorate. 

Pyrethrum concentrate extract. 

Pyrethrum (insect powder). 

Repellents: agricultural, household. 

Resins, synthetic. 

Rubber, synthetic. 

Scouring powder (no soap). 

Sealing wax. 

Shoe imprcgnite. 

Soda, caustic (sodium hydroxide). 

Sodium hypcsulfite. 

Sodium nitrate, synthetic. 

Sodium thiosulfate. 

JStains. leather. 

"Strontium oxalate. 

Synthetic gums. 

Thermite, Incendiary. 

Thorium nitrate. 

Tints, household. 

Titanium tetrachloride. 

Toluene. 

Toluol. 

Washing powder (no soap). 

Wax: auto, metal, stove. 

(c) Specifically excluded from the 
chemical industry: 

Cement, rubber. 

Compounds: caulking, damp proofing, water 
proofing; liquid and plastic, roof coating. 
Ferro-manganese. 

Glue. 

Paint remover. 

Plastics, fabricated. 

Polish: floor, furniture. 

Rayon and allied products. 

Salt: table, rock. 

Soap. 

Top dressings. 

Varnish remover. 

Wax: floor, furniture. 

Date effective: April 28, 1942. 

Wage: Arrived at either upon a time or 
piecework basl9. 


(1) 40 cents an hour or $16.00 per week 
of 40 hours, for the States of Maryland, 
Virginia, North Carolina. South Carolina. 
Tennessee. Arkansas, Mississippi, Alabama, 
Georgia, Florida, and the District of Co¬ 
lumbia; and 

(2) 60 cents an hour or $20.00 per week 
of 40 hours for the remaining States of the 
United States. 

§ 809.1202-44 Aviation textile prod¬ 
ucts manufacturing industry. The avi¬ 
ation textile products manufacturing in¬ 
dustry is defined for the purposes of this 
determination as that industry which is 
engaged in the manufacture of articles 
(other than apparel) primarily of fabric 
for use in connection with the aviation 
industry, including but without limita¬ 
tion, parachutes of all types, parachute 
packs, parachute harnesses, safety belts, 
aerial delivery containers made prima¬ 
rily from fabrics, tow targets, and wind 
direction indicators of the wind-sock 
type: Provided , however, That the manu¬ 
facture of canvas and duck articles for 
ground use, such as signaling panels, is 
not included. 

Date effective: December 11, 1942. 

Wage: 65 cents an hour or $22.00 a week of 
40 hours, arrived at either on a time or piece¬ 
work basis, for the State of California, Ore¬ 
gon, and Washington, 47% cents an hour or 
$19.00 a week of 40 hours, arrived at either 
on a time or piecework basis, for the remain¬ 
ing 45 States and the District of Columbia. 
Workers who are In fact learners may be 
employed at the rate of 40 cents an hour or 
$16.00 a week of 40 hours during the first 
two weeks of their employment and at the 
rate of 45 cents an hour or $18.00 a week 
during the third and fourth weeks of their 
employment. 
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Department of the Air Force. 

Purchase of an item by other than 
the procuring service assigned 
such responsibility. 

Clearance of instructions with 
Board. 

Transfer of responsibility for pur¬ 
chase. 

Procurement procedure. 

Procurement within the United 
States for armed forces abroad. 

Spare parts. 

Procurement assignment responsi¬ 
bilities. 

Indefinite quantity contracts exe¬ 
cuted by various procuring serv¬ 
ices. 

Supplies manufactured in Govern¬ 
ment-owned establishments. 
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810.200- 5 Delivery orders under contracts 

of the Bureau of Federal Sup¬ 
ply. 

810.201 Regional and District Warehouse. 

and Supply Centers of Bureau 
of Federal Supply. 

810.201- 1 Establishment and functions. 

810.201- 2 Stock catalogs of warehouse and 

supply centers. 

810.201- 3 Authority to purchase. 

810.201- 4 Purchasing procedure. 

810.201- 5 Stock catalog, Washington, D. C. 

810.202 Blind-made products. 

810.202- 1 Requirement. 

810.202- 2 Schedule of blind-made products. 

810.202- 3 General clearance. 

810.202- 4 Attaching clearance to voucher. 

810.203 Purchases under contracts of Navy 

Department. 

810.203- 1 Requirement. 

810.203- 2 Procedure. 

810.204 Purchases from Federal Prison 

Industries, Inc., Department of 
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810.204- 1 Requirement. 

810.204- 2 Schedule of supplies and services. 

810.204- 3 General clearance. 
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810.204- 5 Procedure. 

810.205 Purchases under contracts of Post 

Office Department. 

810.205- 1 Requirement. 

810.205- 2 Envelopes authorized for supply 

to the military service. 

810 206 Purchases from Government 
Printing Office. 

810.206- 1 Requirement. 

810.206- 2 Clearance. 

810.206- 3 Regulations. 

810.206- 4 Cost of printing. 
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matters. 

810.206- 6 Printing by Federal Prison Indus¬ 

tries, Inc. 

810.207 Purchases from other agencies of 

the Government. 

810.208 Form of delivery order to be used 

In making interdepartmental or 
interbranch purchases. 

SUBPART A—INTERBRANCH PROCUREMENT 

§ 810.100 Definitions . 

§ 810.100-1 Procurement . The term 
"procurement” as used in this part re¬ 
fers to the procedure necessary to obtain 
a given item or class of items and in¬ 
cludes the execution of the following 
functions: 

(a) Specification (Abbr. Spec.) (1) 
This function involves the responsibility 
for the preparation or supply of specifi¬ 
cations, in accordance with the provi¬ 
sions of AR 850-25, to be used in the pro¬ 
curement of the item or items. Specifi¬ 
cations will be such as to provide items 
meeting the approved military charac¬ 
teristics. For items not covered by mili¬ 
tary characteristics, specifications will 
be such as to provide items meeting the 
technical requirements of the using 
arms and services and the services in¬ 
terested therein by virtue of their mis¬ 
sions. 

(2) Responsibility in the field of speci¬ 
fications shall include the following: 

(i) Obtaining from interested procur¬ 
ing services and the Navy Department, if 
applicable, a list of (or copies of) specifi¬ 
cations used by each in the assigned field. 

(ii) Reviewing the specifications to 
determine those which are of such in¬ 
terest that joint Army-Navy or Federal 
specifications should be prepared. 

(iii) Taking action with the Army- 
Navy Joint Specifications Board to have 


RULES AND REGULATIONS 

joint Army-Navy or Federal specification 
projects initiated. 

(b) Determination of requirements 
(Abbr. Reqs.) This function involves the 
determination by a procuring service of 
its own requirements, els well as the re¬ 
quirements of the using arms for which 
the procuring service is responsible un¬ 
der existing Army Regulations. When 
only one procuring service is indicated 
as having responsibility for determina¬ 
tion of requirements for an item, it shall 
be understood that said procuring serv¬ 
ice is responsible for consolidating the 
requirements of all arms and services. 

(c) Provision of funds (Abbr. Funds). 
This function involves the preparation 
of estimates* defense of estimates, and 
custody of funds. 

(d) Purchase (Abb. Pur.). This func¬ 
tion consists of contracting for a given 
item or class of items or manufacturing 
such items in Government owned estab¬ 
lishments under the jurisdiction of a 
procuring service, and includes final 
acceptance. 

(e) Inspection (Abbr. Insp.). This 
function consists of making the inspec¬ 
tions necessary for final acceptance of 
any item from the contractor. 

§ 810.100-2 Interbranch procurement. 
The term "interbranch procurement” 
refers to the procurement of items by one 
procuring service for another procuring 
service. 

§ 810.101 Procurement Assignment 
Board . 

§ 810.101-1 Authority. The Procure¬ 
ment Assignment Board, Service, Supply 
and Procurement Division, General Staff, 
U. S. Army, is authorized to assign re¬ 
sponsibility for all functions of procure¬ 
ment enumerated in § 810.100-1, and 
storage, issue, and maintenance respon¬ 
sibilities when it is desirable to consider 
these responsibilities in connection with 
procurement assignments, for any item 
or class of items. With respect to a 
given item or class of items all func¬ 
tions may be assigned to one procuring 
service or apportioned among different 
procuring services. Unless and until ac¬ 
tion is taken by the Procurement Assign¬ 
ment Board the responsibility for the 
performance of the functions enumer¬ 
ated in § 810.100-1 in respect to an item 
or class of items will remain with the 
procuring service or procuring services 
exercising such responsibility. 

§ 810.101-2 Department of the Air 
Force. When action by the Board is 
to be taken in regard to an item in which 
the Department of the Air Force has a 
substantial interest, it will be understood 
that the Department of the Air Force 
will be given an opportunity to be heard 
on the matter, and that if the Depart¬ 
ment of the Air Force disagrees with any 
action proposed to be taken by the Pro¬ 
curement Assignment Board, an effort 
will be made by the Board to reconcile 
the disagreement by a conference with a 
representative designated by the De¬ 
partment of the Air Force; and that in 
the event a satisfactory agreement can¬ 
not be reached in this manner, the Board 
and the representative of the Depart¬ 
ment of the Air Force will jointly prepare 
a brief setting forth their respective 


views on the matter, which brief will be 
submitted to the Secretary, who will 
make the final decision. 

§ 810.101-3 Purchase of an item by 
other than the procuring service assigned 
such responsibility, (a) Purchase of an 
item shall be made by the procuring serv¬ 
ice assigned responsibility for purchase 
of such item except under the circum¬ 
stances indicated in paragraphs (b), (c), 
and (d) of the section. 

(b) When an item is required within a 
brief period of time and, in the judg¬ 
ment of the service requiring it, it can¬ 
not be provided in such time by the pro¬ 
curing service having responsibility for 
purchasing it, the item may be purchased 
by the requiring service; Provided , how¬ 
ever, That in connection with emergency 
purchases of paper and paper products, 
the procedure established in paragraph 
8, War Department Supply Bulletin S B 
10-8, 1945, wil be observed. 

(c) Purchase may be made by a serv¬ 
ice other than the procuring service to 
which responsibility for purchase of an 
item has been assigned, subject to agree¬ 
ment by the latter service and approval 
by the Procurement Assignment Board. 
This may be done by the issuance of gen¬ 
eral instructions or by consent granted 
with respect to a specific transaction. 

(d> When items are purchased on be¬ 
half of a lump sum contractor on the 
understanding that an appropriate re¬ 
duction will be made in the contract 
price, or when an item is purchased for 
a cost-plus-fixed-fee contractor which 
would normally be obtained by the cost- 
plus-fixed-fee contractor itself, purchase 
may be effected by a service other than 
the procuring service having responsi¬ 
bility for purchasing the item; subject, 
however, to agreement of the latter pro¬ 
curing service and approval of the Pro¬ 
curement Assignment Board. 

(e) In the event that any purchase 
made pursuant to paragraph (b) of this 
section involves an expenditure in ex¬ 
cess of $5,000, a prompt report of the 
transaction will be made to the chief of 
the procuring service having responsi¬ 
bility for the purchase of the item and a 
copy of such report will be sent to the 
Procurement Assignment Board, SS&P 
Division, General Staff, U. S. Army. 

(f) Purchases made pursuant to the 
provisions of this section will be subject 
to the applicable restrictions concerning 
local purchases and purchases of re¬ 
stricted or prohibited items. 

§ 810.101-4 Clearance of instructions 
with Board. All instructions by the 
Service, Supply and Procurement Divi¬ 
sion, General Staff, U. S. Army, or 
branches thereof, to be issued in Depart¬ 
ment publications concerning: 

(a) Transfer of any of the functions 
of procurement from one procuring serv¬ 
ice to another, or 

(b) Assumption of any of the functions 
of procurement by a procuring service; 

shall be submitted for concurrence and 
clearance to the Procurement Assign¬ 
ment Board, SS&P Division, General 
Staff, U. S. Army, before publication. 

§ 810.101-5 Transfer of responsibility 
for purchase. When action by the Board 
centralizes the responsibility for the pur- 
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chase of a given item or class of items in 
a procuring service: 

(a) Any other procuring service hav¬ 
ing such an item or class of items on 
order will promptly compile and trans¬ 
mit to the procuring service assigned 
such responsibility a list of all outstand¬ 
ing orders for such items. These lists 
will indicate the following: 

(1) Number and adequate description 
of items including specifications and ap¬ 
plicable (unds; 

(2) Name and address of supplier; 

(3) Unit price; 

(4> Delivery dates; 

(5) Status of deliveries, to be supple¬ 
mented monthly; 

(6) Contract or purchase order sym¬ 
bol: and 

(7) Fartial payments or advance pay¬ 
ments already made. 

(b) Unless both procuring services 
agree that such transfer is undesirable, 
all existing contracts shall be transferred 
to the procuring service to which re¬ 
sponsibility for purchase has been as¬ 
signed. effective upon a date mutually 
agreed upon by the participating pro¬ 
curing services, but not later than 60 
days after notification to the procuring 
services by the Board of its action. 

(c) Signed instruments and other 
contractual documents shall be delivered 
to the procuring service to which re¬ 
sponsibility for purchase has been as¬ 
signed not later than the effective date 
determined in paragraph (b) of this sec¬ 
tion. 

(d) The transfer shall be effected i>y 
the execution by the original procuring 
service of a change order changing the 
allotment number and making any other 
necessary changes, or by such other 
means as may be determined by the pro¬ 
curing service to which responsibility for 
purchase has been assigned. 

§ 810.101-6 Procurement procedure. 

(a) All procuring services requiring an 
item for which determination of require¬ 
ments and provision of funds have been 
assigned to another procuring service, 
will assist the responsible procuring 
service by furnishing to it statements of 
their requirements as soon as such re¬ 
quirements are established, and at such 
times as may be called for by the respon¬ 
sible procuring service. 

(b) The procuring service or services 
having responsibility for determination 
of requirements will forward requisitions 
for requirements and allotment of ap¬ 
plicable funds to the procuring service 
having responsibility for purchase at 
such times and for such periods as may 
be specified by the latter. 

(c) When circumstances warrant, re¬ 
quirements may be forwarded by the 
most expeditious method available, 
through the procuring service respon¬ 
sible for the determination of require¬ 
ments, to the procuring service respon¬ 
sible for purchase, and will be confirmed 
by a formal requisition. 

(d) Each requisition from a procuring 
service responsible fo~ determination of 
requirements and provision of funds will 
contain a certificate of availability of 
funds and citation of the applicable al¬ 
lotment number. 


(e) The procuring service responsible 
for requirements will give due considera¬ 
tion to the fact that procurement by 
formal advertising may be necessary. 
This would ordinarily involve an interval 
of 30 days between the date of issuance 
of the invitation for bids and the date 
of opening of bids. Therefore, in such 
cases, an additional period of 15 days 
or more, or a total of approximately 45 
days or more, should be allowed for the 
purchase. This will obviate any neces¬ 
sity for the purchasing procuring service 
to reduce the advertising interval or the 
requiring procuring service to make an 
emergency purchase under 5 810.101-3. 

§ 810.101-7 Procurement within the 
United States for armed forces abroad. 
It is to be noted that the action of the 
Procurement Assignment Board governs 
procurement within the United States for 
armed services abroad. When an item 
is to be purchased for the armed forces 
abroad it should be purchased by the 
procuring service to which responsibility 
for purchasing the item has been as¬ 
signed by the Procurement Assignment 
Board. 

§ 810.101-8 Spare parts. The assign¬ 
ments of responsibility for procurement 
of items or classes of items by the Pro¬ 
curement Assignment Board will be 
deemed to define in identical manner the 
responsibility for procurement of spare 
parts for all such items or classes of 
Items, unless otherwise specifically in¬ 
dicated in this part. 

§ 810.102 Procurement assignment re¬ 
sponsibilities. In view of the many cur¬ 
rent and contemplated changes, the as¬ 
signments of responsibilities are not be¬ 
ing published at this time. A complete 
record containing all procurement as¬ 
signment responsibilities will be issued 
at a later date. 

§ 810.103 Indefinite quantity contracts 
executed by various procuring services. 
Various procuring services execute cer¬ 
tain indefinite quantity contracts cov¬ 
ering articles assigned by the Procure¬ 
ment Assignment Board, and all procur¬ 
ing services are obliged to purchase their 
requirements under such contracts. In¬ 
formation as to indefinite quantity con¬ 
tracts is contained in Department Sup¬ 
ply Bulletins, initial distribution being 
made to all procuring services and addi¬ 
tional copies of which are available at 
Adjutant General Depots. Articles listed 
in Supply Bulletins as being included in 
Purchase Notice Agreements will be pro¬ 
cured in accordance with instructions 
contained in such Bulletins. - When it ap¬ 
pears that an item contracted for under 
an Indefinite'quantity contract was not 
purchased under such contract because 
the necessity of doing so was overlooked, 
the chief of the procuring service which 
executed the indefinite quantity contract 
may ratify the purchase. This will be 
done, however, only where it appears 
that the oversight represents an isolated 
Instance and not a continued course of 
neglect. A statement should be present¬ 
ed to the chief of the procuring service 
setting forth all the facts, including the 
contract price paid as compared to that 
payable under the indefinite quantity 


contract and all facts bearing upon the 
failure to purchase under the indefinite 
quantity contract. 

§ 810.1C4 Supplies manufactured in 
Government-owned establishments. 

§ 810.104-1 General, (a) The Secre¬ 
tary shall cause to be manufactured or 
produced at Government arsenals or 
Government-owned factories all such 
supplies or articles needed by the Depart¬ 
ment as such arsenals or factories are 
capable of manufacturing or producing 
upon an economical basis. 

(b) All orders or contracts for work or 
material or for the manufacture of mate¬ 
rial pertaining to approved projects 
heretofore or hereafter placed with Gov¬ 
ernment-owned estr.bfishments shall be 
considered as obligations in the same 
manner as provided for similar orders cr 
contracts placed with commercial manu¬ 
facturers or private contractors; and the 
appropriations shall remain available 
for the payment of the obligations so 
created as in the case of contracts or 
orders with commercial manufacturers 
or private contractors. 

§ 810.104-2 Manufacturing facilities 
of Department establishments. Gov¬ 
ernment-owned establishments under 
the control of the Department are 
equipped with the following facilities: 

(a) Ordnance Department. Machine 
shops, foundries capable of handling 
both ferrous and nonferrous work, forge 
shops, metal stamping and drawing 
presses, gas and electric welding shops, 
heat treatment equipment, woodworking 
shops, optical shops, tool and instrument 
making shops. 

(b) Quartermaster Corps. Depots 
equipped with facilities for woodwork, 
for the manufacture and repair of 
leather, textile, canvas, webbing, metal 
and wheelwright products. 

(c) Chemical Corps. Gas-mask fac¬ 
tories and plants for producing chemi¬ 
cals; toxic, smoke and incendiary agents, 
grenades, etc. 

5 810.104-3 Invitation for bids, (a) 
When a procuring service contemplates 
purchasing supplies which are not capa¬ 
ble of being manufactured by its facili¬ 
ties, but which are capable of being 
manufactured by the facilities of another 
procuring service, bids will be invited 
as prescribed in Part 803 of this chapter 
(Formal advertising) before the order is 
placed with the other procuring service 
unless: 

(1) The amount Involved is less than 

$ 1 , 000 . 

(2) The supplies are. in the opinion 
of the chief of the requiring procuring 
service, of such a nature that the inter¬ 
est of the public would be injured by 
publicly divulging them. 

(3) The supplies are lor experimental, 
development or research work. 

(b) When inviting bids for supplies 
capable of being manufactured by the 
facilities listed in § 810.101-2 purchasing 
officers will forward a copy of the invi¬ 
tation for bids to the following officers: 

(1) By facilities listed in § 810.104-2 
(a). To the Chief of Ordnance, Indus¬ 
trial Division. 
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(2) By facilities listed in § 810.104-2 

(b) . 

(i) Woodwork, leather, canvas, metal, 
and wheelwright. To the Commanding 
Officer, Jeffersonville Quartermaster 

.Depot, Jeffersonville, Indiana. 

(ii) Textile and canvas products. To 
the Commanding Officer, Philadelphia 
Quartermaster Depot, Philadelphia, 
Pennsylvania. 

(1) By facilities listed in §810.104-2 

(c) . To the Chief, Chemical Corps. Sup¬ 
ply and Procurement Division. 

§810.104-4 Estimates— (a) Prepara¬ 
tion of estimates. (1) Upon receipt of 
an invitation for .bids, the offices listed 
in § 810.104-3 will submit estimates in re¬ 
sponse thereto for the manufacture of 
such part of the supplies as in their opin¬ 
ion can be economically manufactured at 
their establishments. 

(2) Failure to receive estimates before 
the time of opening of bids will be con¬ 
sidered as indicating the inability of 
Government-owned establishments to 
manufacture the supplies required. 

(3) Estimates will be prepared with 
great care so that, if an order is placed 
for the supplies.with such establishment, 
only in exceptional cases will it become 
necessary to increase the monetary con¬ 
sideration involved. 

(b) Consideration of estimates . (1) 

In making awards, estimates received 
from such establishments will be con¬ 
sidered in exactly the same manner as 
are bids from commercial bidders. 

(2) If an estimate received from a 
Government-owned establishment is 
lower than the bids received from com¬ 
mercial bidders, but the chief of the 
procuring service purchasing the sup¬ 
plies is of the opinion that the manu¬ 
facture thereof by a Government-owned 
establishment would not be economical 
or desirable, a full report accompanied 
by suitable recommendations will be sub¬ 
mitted to, the Secretary before the award 
is made. 

SUBPART B—INTERDEPARTMENTAL PROCURE¬ 
MENT 

§ 810.200 General. 

§ 810.200-1 Definition. Interdepart¬ 
mental procurement is the procurement 
of supplies by one executive department 
or independent agency of the Govern¬ 
ment from another such department or 
agency, or under a contract executed by 
the latter. 

§ 810.200-2 Requirement. Purchases 
shall be made from contracts of the 
Bureau of Federal Supply which are 
mandatory by the terms of the schedules 
on the field services of the Department 
or when so directed by the chief of the 
procuring service concerned unless the 
item cannot be furnished under such 
contracts within the time that the item 
is required. 

. § 810.200-3 Emergency purchases. In 
any case where, pursuant to the provi¬ 
sions of § 810.200-2, purchase of a man¬ 
datory item listed in the Federal Supply 
Schedule is not made under a Federal 
Supply Schedule contract, the voucher 
submitted to the disbursing officer for 
payment shall contain a finding that the 
purchase was justified because the item 
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could not be furnished under the Fed¬ 
eral Supply Schedule within the time in 
which the item was required. Such find¬ 
ings shall be final and conclusive. The 
authority to make such a finding is 
vested in the chiefs of the procuring 
services. It is to be emphasized that this 
authority is only to be used when neces¬ 
sary, and that it should not be construed 
to authorize disregard of the require¬ 
ments of the Federal Supply Schedule. 
In all cases, the finding should set forth 
the specific reasons why the time element 
made the purchase necessary. 

§ 810.200-4 Responsibility of chief, 
procuring service . Chiefs of procuring 
services are responsible for advising con¬ 
tracting officers as to the terms and con¬ 
ditions of all mandatory Federal Supply 
Schedule contracts. Copies of the in¬ 
dividual schedules, by classes, may be ob¬ 
tained from the Bureau of Federal Sup¬ 
ply, Washington 25, D. C. 

§ 810.200-5 Delivery orders under con¬ 
tracts of the Bureau of Federal Supply. 
(a) Delivery orders issued under con¬ 
tracts of the Bureau of Federal Supply 
will contain sufficient data to enable 
prompt identification by disbursing and 
auditing agencies of the correct listing 
in the proper Federal Supply Schedule. 
These data will include contract num¬ 
ber, item number, and, where applicable, 
supplement, region or zone number. 

(b) Reference is made to the discus¬ 
sion in § 810.208 concerning the sug¬ 
gested form of delivery order. All orders 
issued under contracts of the Bureau of 
Federal Supply, are included within the 
term “delivery orders’* even though such 
orders are frequently referred to as “pur¬ 
chase orders.” 

(c) Each delivery order should show 
the name of the finance officer by whom 
payment will be made. 

§ 810.201 Regional and District Ware¬ 
house, and Supply Centers of Bureau of 
Federal Supply. 

§ 810.201-1 Establishment and func¬ 
tions. Various Regional and District 
Warehouse and Supply Centers have 
been established by Bureau of Federal 
Supply in the United States. These 
centers engage in procurement, storage 
and issue of commonly used items of 
supply. Items handled by these centers 
in general are new items purchased by 
Bureau of Federal Supply. 

§ 810.201-2 Stock catalogs of ware¬ 
house and supply centers. Stock cata¬ 
logs are issued by each Regional and 
District Warehouse and Supply Center, 
listing articles regularly carried by it in 
stock and available for issye by it. Such 
catalogs may be obtained from the ap¬ 
propriate Regional and District Offices, 
Bureau of Federal Supply. 

§ 810.201-3 Authority to purchase. 
Field services of the Department are re¬ 
quired to purchase items through Bu¬ 
reau of Federal Supply, only to the ex¬ 
tent provided in §810.200-2. Purchase 
of any item from warehouse and supply 
centers is, however, authorized, when¬ 
ever desired by the responsible office, sub¬ 
ject to such conditions and regulations, 
if any, as the chief of the interested pro¬ 
curing service (who, in case purchase 


responsibility for such item has been as¬ 
signed to a particular procuring serv¬ 
ice, shall be the chief of such procuring 
service) may prescribe. Purchase from 
a warehouse and supply center of any 
item listed on a Federal Supply Sched¬ 
ule mandatory on the purchasing office, 
or on the schedule of blind-made prod¬ 
ucts is considered a compliance with 
such schedules. Similarly, purchase may 
be made from a warehouse and supply 
center of an item, even though such 
item is otherwise required to be pur¬ 
chased from Federal Prison Industries, 
Inc. 

§ 810.201-4 Purchasing procedure. 
Instructions contained in the appropriate 
stock catalog are to be followed in pur¬ 
chasing items, except insofar as such in¬ 
structions may be modified in this part. 

§ 810.201-5 Stock catalog , Washing¬ 
ton, D. C. This publication of the Bu¬ 
reau of Federal Supply lists the items 
Which are carried in stock in the ware¬ 
house of that Bureau in Washington, 
D. C. Field agencies of the Department 
will not place orders on the Bureau of 
Federal Supply for items which are 
stocked in the warehouse in Washington, 
D. C., for shipment outside the District 
of Columbia and adjacent counties of 
Maryland and Virginia. 

§ 810.202 Blind-made products . 

§ 810.202-1 Requirement. All com¬ 
modities listed in the Schedule of Blind- 
made products shall be procured from 
non-profit making agencies for the blind 
in all cases where such articles are avail¬ 
able within the period specified at the 
price determined by the Committee on 
Purchase of Blind-made Products. The 
requirement in this section does not 
apply in cases where brooms and mops 
are procured for use outside continental 
United States. 

§ 810.202-2 Schedule of Blind-made 
Products. The Schedule of Blind-made 
Products can be obtained from the 
Bureau of Federal Supply. 

§ 810.202-3 General clearance. A 
general clearance, dated June 3, 1942, 
has been granted the Department by the 
Committee on Purchases of Blind-made 
Products to purchase from commercial 
sources any item listed in the Schedule 
of Blind-made Products where military 
necessity may require the delivery of the 
article needed within a period of two 
weeks. 

§ 810.202-4 Attaching clearance to 
1 voucher. It is not necessary to attach 
a copy of this general clearance to the 
contract or voucher. It is sufficient in 
pertinent cases to make reference on 
either the contract or the voucher to 
General Clearance dated June 3, 1942. 

§ 810.203 Purchases under contracts 
of Navy Department . 

§ 810.203-1 Requirement. Purchases 
will be made from contracts of the Navy 
Department when so directed by the 
Procurement Assignment Board, the 
chiefs of the procuring service concerned, 
or when required by the terms of the 
contracts. 
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§ 810.203-2 Procedure. Chiefs of pro¬ 
curing services are responsible for advis¬ 
ing contracting officers as to the terms 
and conditions of all such contracts and 
as to whether purchases therefrom are 
mandatory. 

§ 810.204 Purchases from Federal 
Prison Industries , Inc., Department of 
Justice. 

§ 810.204-1 Requirement It is re¬ 
quired that all items manufactured by. 
and all services rendered by. Federal 
Prison Industries, Inc., be purchased 
from that agency except where a general 
or special clearance for the purchase of 
the items from commercial sources has 
been granted. 

5 810.204-2 Schedule of supplies and 
services. Chiefs of procuring services are 
responsible for advising contracting offi¬ 
cers as to the terms and conditions of the 
Schedule of Products made in Federal 
Penal and Correctional Institutions. 
Copies of this schedule may be obtained 
from Federal Prison Industries, Inc., c/o 
Department of Justice, Washington 25, 
D. C. 

§ 810.204-3 General clearance. A 
general clearance (Clearance No. C- 
27930) has been granted the Department 
to procure from commercial sources 
items listed in the schedule of products 
made in Federal Penal and Correctional 
Institutions in the following cases: 

(a) By contractors or contracting offi¬ 
cers under cost-plus-fixed-fee construc¬ 
tion or supply contracts; 

(b) By contracting officers under 
fixed-price (lump sum) construction or 
supply contracts, wherein the Govern¬ 
ment is required to furnish certain Gov¬ 
ernment materials. 

(c) When immediate delivery or per¬ 
formance is required by the public 
exigency. 

(d) When suitable second hand, used 
or surplus property can be procured. 

(e) When required in small quantities 
and for delivery within 10 days. 

§ 810.204-4 Attaching clearance to 
voucher. It is not necessary to attach 
copy of the clearance to the contract or 
voucher. It is sufficient to make refer¬ 
ence on either the contract or the 
voucher to Clearance No. C-27930. 

§ 810.204-5 Procedure. Chiefs of pro¬ 
curing services are responsible for ad¬ 
vising contracting officers as to the de¬ 
tailed procedure for placing orders with 
Federal Prison Industries. Inc. In gen¬ 
eral. purchase orders should be for¬ 
warded in duplicate to Federal Prison In¬ 
dustries, Inc., Department- of Justice, 
Washington, D. C. Requests for special 
clearance should also be directed to the 
above agency which, in an emergency, 
will grant telegraphic clearance. 

§ 810.205. Purchases under contracts 
of Post Office Department. 

§ 810.205-1 Requirement . Envelopes 
required by the military service (other 
than by the departmental service, De¬ 
partment of the Army, Washington, 
D. C.) shall be procured under contracts 
entered into by the Post Office Depart¬ 
ment unless it is impracticable to do so. 

No. 225-18 


§ 810.205-2 Envelopes authorized for 
supply to the military service, (a) The 
following envelopes only are authorized 
for supply to the military service (ex¬ 
cluding departmental service, Depart¬ 
ment of the Army, Washington, D. C.) on 
requisitions, the item numbers corre¬ 
sponding to those in “Award of Contracts 
for Envelopes,” Post Office Department: 

Item No.: Description 

17. 4 y 8 by 9% Inches, Kraft, open side. 

36. 5 by ll */ 2 Inches, Kraft, open side. 

49. 6% by 9*/2 inches, Kraft, open side. 

68 . 814 by 11% inches, Kraft, open side 
or open end. 

93. 10 by 15 inches. Kraft, open side or 
open end, 5-inch flap. 

111. 2 % by 4 \/ 4 inches, Kraft, open end. 

122. 3% by 5% inches, Kraft, open end. 

123. 3% by 7 % Inches. Kraft, tag, strong 

eyelet at bottom, open end. 

189. 3% by 8 % Inches, White, open side. 

192. 4% by 9V 2 inches, White, open side. 

203. 3% by 8 % inches. White, open 6 ide, 

with Opaquing Design inside. 

204. 4 y 8 by 9% inches. White, open side, 

with Opaquing Design inside. 

405. 3% by 8 % inches, Kraft, open side 
window. 

424. 5% by 8 % inches, Kraft, open side, 
window (for Bills of Lading). 

435. 4 Vs by 9 l / 2 inches. White, epen side, 
window. 

504. 4 ft by 9 % inches. White. Air Mall, red 
and blue border. 

514. 4ft by 9% inches. White, Air Mail, red 
and blue border, lightweight with 
opaquing design inside. 

(*) 4% by 8 % inches, Kraft, open side, 

window (for War Bonds). 

(*) 4ft by 8 ft Inches, Kraft, open side, 
window (for War Bonds). 

(b) Orders for envelopes should be 
placed with the contractors specified in 
the pamphlet “Award of Contracts for 
Envelopes.” Such orders may be sent to 
the contractor directly and need not be 
sent through the office of the chief of the 
procuring service concerned. 

(c) The foregoing does not affect in 
any way the present methods of procur¬ 
ing jackets, open and thumb notched, as 
required by the various procuring serv¬ 
ices, the same being procured on ap¬ 
proved requisitions as are other supplies. 

§ 810.206 Purchases from Government 
Printing Office. 

§ 810.206-1 Requirement. All blank 
envelopes, blank paper, ink, glues and 
other supplies manufactured or carried 
in stock by the Government Printing 
Office, and which are required for use 
within the District of Columbia, shall be 
purchased from that office. 

§ 810.206-2 Clearance. All printing 
and blankbook work other than that 
designated below shall be obtained from 
the Government Printing Office unless a 
clearance is obtained from the Public 
Printer to have the work done elsewhere. 

§ 810.206-3 Regulations, (a) Under 
the regulations of the Joint Committee 
on Printing relative to Periodicals and 
Field Printing, printing, binding and 
blankbook work which it is impracti¬ 
cable to have done at the Government 
Printing Office and which is necessary 
for the exclusive use of any field service 


1 There has been no Item No. assigned to 
this envelope. 


outside of the District of Columbia may 
be procured elsewhere than at the Gov¬ 
ernment Printing Office in the District of 
Columbia without the necessity of ob¬ 
taining a clearance from the Public 
Printer. Such work shaU be done either: 

(1) By local Army-owned reproduc¬ 
tion facilities 

(2) At United States Army Field 
Printing Plants authorized by the Joint 
Committee on Printing, or 

(3) By commercial firms, 

(4) By field plants, Justice Depart¬ 
ment. A list of authorized Department 
Field Printing Plants is contained in the 
aforementioned regulations. These reg¬ 
ulations are distributed by The Adjutant 
General and should be requested through 
the chiefs of the procuring services. 

(b) The regulations further provide 
that no field printing, even though au¬ 
thorized by the committee, shall be done 
at any field plant, having machinery or 
equipment (including motors) which has 
been or may be purchased, exchanged, or 
transferred since May 1. 1920, without 
specific approval by the Joint Committee 
on Printing of such purchase, exchange, 
or transfer: however, these regulations 
shall not be construed as applying to 
minor replacements of type or material 
or parts necessary in making repairs to 
machinery and equipment. 

(c) The regulations further apply to 
the procurement of stenographer’s note¬ 
books or other articles in book form 
which require printing, binding or ruling 
operations for their manufacture, and 
any items which require any printing 
and binding operation after the receipt 
of the order by the vendor to .fit them 
for the particular needs of the Govern¬ 
ment service. 

§ 810.2C6-4 Cost of printing, (a) 
The cost of the Jobs produced either in 
Department-owned reproduction facili¬ 
ties or in authorized Department Field 
Printing Plants should be absorbed in 
the operating cost of such installations 
to be charged against the specific funds 
made available for their operation. 

(b) The cost of material procured 
from commercial sources should be 
charged against the specific funds avail¬ 
able therefor to the respective procur¬ 
ing service authorized by The Adjutant 
General to expend such funds. Obliga¬ 
tions for contract field printing procured 
from commercial concerns may be incur¬ 
red, to the extent that authority has 
been delegated and funds made available, 
in accordance with the provisions of the 
Fiscal Code. A different type of limita¬ 
tion, classified as a special limitation, 
exists in respect to printing, binding, 
and blankbook work accomplished or 
procured by the Department elsewhere 
than at or through the Government 
Printing Office in Washington, but does 
not include material procured com¬ 
mercially on a waiver from the Public 
Printer, or at Army field printing plants. 
This special limitation suffix will be 
shown on all obligation and expenditure 
documents pertaining to printing and 
binding transactions to which the limi¬ 
tation applies, together with the appli¬ 
cable appropriation symbol, allotment 
serial number, project account, and ob¬ 
ject class “06” printing and binding, as 
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set forth In TM 14-700. Paragraph 9, 
AR 35-1040 prescribes the form of certif¬ 
icate which is required to be placed on 
contracts or purchase orders involving 
payments for printing, binding, and 
blankbook work procured commercially 
in the field. Information relative to re¬ 
ports required by the Joint Committee on 
Printing and the forms needed, will be 
furnished by The Adjutant General. 

§ 810.206-5 Contact on printing and 
binding matters. The Adjutant General 
is charged with the responsibility of 
coordinating all Army field printing. 
Questions concerning policies and pro¬ 
priety of field contract printing will be 
referred to The Adjutant General. Ex¬ 
cept as authorized in paragraph 3a (13) 
AR 310-245. with regard to the Depart¬ 
ment of the Air Force, The Adjutant 
General will be the sole contact with the 
Joint Committee on Printing and the 
Public Printer (Government Printing 
Office) upon all matters pertaining to 
the printing and binding of the War 
Department. 

§ 810.2C6-6 Printing by Federal Pris¬ 
on Industries, Inc. Federal Prison In¬ 
dustries. Inc., has available facilities for 
performing field printing work for the 
Department. The use of the printing 
services is not mandatory. However, 
wherever practicable, it is desirable that 
use be made of these facilities. The 
facilities are available at three prisons 
and may be made use of by sending a 
purchase order directed to one of the 
following: 

Warden of Federal Reformatory, 

El Reno, Okla. 

Superintendent of Industries, 
Leavenworth Penitentiary, 

Leavenworth, Kans. 

Business Manager of Industries, 

Atlanta Penitentiary, 

Atlanta, Ga. 

Where the form of purchase order con¬ 
tains the standard convict labor clauses, 
that clause should be deleted. 

§ 810.207 Purchases from other agen¬ 
cies of the Government. The chiefs of 
the procuring services are authorized to 
purchase supplies (other than property 
which has been declared surplus) from 
other Federal agencies on payment of 
the estimated or actual cost thereof, but 
proper adjustments on the basis of the 
actual cost of the material, supplies, or 
equipment furnished, paid for in ad¬ 
vance, shall be made as may be agreed 
upon mutually. If such supplies or 
services, however, can be as conveniently 
or more cheaply furnished by private 
agencies, they shall be procured from 
the private agencies as prescribed by 
the regulations in Parts 801 to 811, in¬ 
clusive, of this chapter. 

§ 810.208 Form of delivery order to 
be used in making interdepartmental or 
interbranch purchases, (a) Delivery 
orders are used to place orders: 

(1) Under already existing contracts 
executed by other procuring services or 
other departments of the Government, 
and 

(2) With other procuring services or 
other departments of the Government 
furnishing particular services or sup¬ 
plies. 
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(b) The term “delivery orders” is used 
in the Procurement Regulations to refer 
to orders of the character described in 
paragraph (a) of this section. Although 
orders placed under Federal Supply 
Schedule contracts sometimes are re¬ 
ferred to as “purchase orders,” the term 
“delivery orders” is more accurate, since 
a binding contract already exists be¬ 
tween the Government and the con¬ 
tractor. 

(c) The following forms of delivery 
order may be used in making inter¬ 
branch or interdepartmental purchases: 

(1) WD AGO Form 383 (in certain 
cases, WD Technical Manual 38-800 
(Purchase Procedures for Stations and 
Depots) requires the use of this form), 
or 

(2) WD Contract Form No. 19. 

(d) WD Form No. 19 and 383, when 
used in place orders for services or sup¬ 
plies with other departments (see para¬ 
graph (a) (2) of this section), will be 
required to be modified to delete refer¬ 
ence to a basic purchase agreement. 


Part 811—Foreign Purchases 

SUBPART A—BUY AMERICAN ACT AND APPRO¬ 
PRIATION RESTRICTION 

Sec. 

811.100 General. 

811.100- 1 Statutory restrictions. 

811.100- 3 Decision as to appllcabUlty. 

811.101 Buy American Act and appropria¬ 

tion restriction. 

811.101- 1 AppllcabUlty. 

811.101- 2 Exceptions. 

811.102 Insertion of contract clause. 

811.103 Exempt items; Buy American Act. 

811.104 Exempt food and clothing; appro¬ 

priation restriction. 

811.105 Bids and awards; Buy American 

Act and appropriation restric¬ 
tion; cases where no satisfac¬ 
tory domestic bid is received. 

811.106 Bids and awards; Buy American 

Act; cases where satisfactory 
domestic and foreign bids are 
received. 

811.107 Advertising for bids; Buy Ameri¬ 

can Act. 

811.108 Advertising for bids; appropria¬ 

tion restriction. 

SUBPART B—CANADIAN PURCHASES 

811.200 Purchases from Canadian sup¬ 

pliers. 

811.201 Administration of contracts. 

811.202 Guarantee by Canadian Govern¬ 

ment. 

SUBPART C—CUSTOMS AND DUTY 

811.300 Duty. 

811.301 Clearance through customs. 

811.302 Provisions of Tariff Act. 

811.303 Customs regulations. 

811.304 When purchase price to Include 

customs duties. 

811.305 Marking of shipments. 

SUBPART A—BUY AMERICAN ACT AND 
APPROPRIATION RESTRICTION 

S 811.100 General. 

§ 811.100-1 Statutory restrictions. 
Procurement of supplies by the Depart¬ 
ment shall comply with the provisions of 
the Buy American Act and with the an¬ 
nual military appropriations acts. These 
acts contain restrictions on the procure¬ 
ment of personal property from foreign 
sources. 

§ 811.100-2 Decision as to applica¬ 
bility. When in doubt as to whether a 


given purchase is or is not restricted by 
either act, contracting officers will for¬ 
ward the matter through channels to the 
Current Procurement Branch, SS&P Div¬ 
ision, General Staff, U. S. Army, for de¬ 
cision. 

§ 811.101 Buy American Act and ap¬ 
propriation restriction. 

$ 811.101-1 Applicability — (a) Buy 
American Act. (1) Applies to articles, 
materials and supplies (hereinafter re¬ 
ferred to as items) acquired for public 
use in the United States or acquired for 
use in the construction, alteration or re¬ 
pair of any public building or public work 
in the United States. The United States 
is defined as “the United States and any 
place subject to the jurisdiction thereof.” 
hence purchases of items to be used out¬ 
side such areas are excepted from the 
restrictions. The term “public use,” 
“public building,” and “public works,” is 
defined as use by, public building of, and 
public works of, the United States, the 
District of Columbia, Hawaii, Alaska. 
Puerto Rico, American Samoa, the Canal 
Zone, and the Virgin Islands. Further¬ 
more, the restriction does not apply to 
books, periodicals, magazines, news¬ 
papers or the printing of briefs. 

(2) Applies to all items from raw ma¬ 
terials to end products. Thus it provides 
that only unmanufactured Items mined 
or produced in the United States will be 
acquired: second, that only end products 
which have been manufactured in the 
United States substantially all from items 
mined, produced or manufactured in the 
United States will be acquired. An ex¬ 
ample of the application to the purchase 
of manufactured items is as follows: 

In the purchase of clothing, which is a 
manufactured item, the only requirement 
is that the clothing be manufactured in 
the United States substantially all from 
cloth and findings manufactured in the 
United States. The origin of the ma¬ 
terials from which the cloth and findings 
were made is not for consideration. 

(b) Appropriation restriction. The 
restriction applies only to purchases of 
food and clothing and does not apply to 
such purchases by vessels in foreign 
waters or by establishments located out¬ 
side the continental United States. Ha¬ 
waii and Alaska, for the personnel at¬ 
tached thereto. 

§ 811.101-2 Exceptions — (a) Buy 
American Act. The Secretary has au¬ 
thority to make exceptions to the act 
based on certain findings of fact. Those 
findings are: 

(1) That items of the class or kind to 
be used, or the items from which they 
are manufactured, are not mined, pro¬ 
duced, or manufactured, as the case may 
be, in the United States in sufficient and 
reasonably available commercial quan¬ 
tities and of a sufficient quality, or 

(2) That It would be inconsistent with 
the public interest to apply the act, or 

(3) That the cost would be unreason¬ 
able if the act were applied. 

Those findings relative to public build¬ 
ings and public works are: 

(4) Any of the findings stated in sub- 
paragraphs (1), (2), or (3), or 

(5) That it is impracticable to make 
such requirement in respect to, or that 
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it would unreasonably increase the cost 
of, some particular item or items; in 
either of which events the exception must 
be noted in the specifications and a pub¬ 
lic record made of the findings. 

(b) Appropriation restriction. The 
Secretary has authority to make excep¬ 
tions to the act if it is found that food or 
clothing of satisfactory quality, in suf¬ 
ficient quantities and at reasonable 
prices, grown or produced in the United 
States or its possessions cannot be pro¬ 
cured as and when needed. 

§ 811.102 Insertion of contract clause. 
The contract clause set forth in Part 305, 
Subpart E, of this chapter will be in¬ 
serted in all contracts for the purchase of 
items to which the Buy American Act 
applies. 


§ 811.103 Exempt items; Buy Ameri¬ 
can Act. The Secretary has administra¬ 
tively determined that the articles, mate¬ 
rials and supplies listed in this section, 
or the articles, materials, and supplies 
from which they are manufactured are 
authorized to be procured for the Depart¬ 
ment without regard to the country of 
origin. 

Food 


Bananas. 

Chocolate. 

Citron. 

Cloves, ungreund. 
Cocoa or cacao 
bean. 

Coffee. 

Papaw Juice or 
crude papain. 
Pepper, ungreund 
(black and 
white). 

Spices. 

Tea. 

Vanilla. 

Clothing: 

Asbestos. 

Flax and flaxseed. 
Goat and kid skins. 
Hemp. 

Jute and Jute 
burlaps. 

Manila fibre. 
Mohair. 

Rubber. 

Silk. 

Sisal. 

Other items: 

Agar. 

Antimony. 

Argols, tartar and 
wine lees. 
Asbestos, unman¬ 
ufactured. 

Beryl. 

Bismuth. 

Cadmium. 

Calcium cyana- 
mide. 

Calcium nitrate. 
Calcium tartrate. 
Castor oil. 

Celestite. 

Chalk, English. 
Chrome ore or 
chromite. 
Cinchona bark. 
Cobalt (ore and 
metals). 

Coconut oil. 
Columbite. 

Copper. 

Cork and manu¬ 
factures. 


Corundum 
Cryolite, natural. 
Oerris and tumbo 
roots. 

Diamonds, indus¬ 
trial. 

Emetine. 

Ergot. 

Graphite. 

Hycsclne. 

Iodine. 

Jewel bearings. 
Kyanlte. 

Lead. 

Manganese ore. 
Manila or abaca 
fibre. 

Menthol. 

Mercury. 

Mica. 

Monazlte. 

Nickel. 

Nux vomica. 
Opium, crude. 
Palm oil. 

Pcrllla oil. 
Platinum. 
Platinum group 
metals. 

Pyrethrum flowers. 
Quartz crystals. 
Quebracho. 
Qulnldine. 

Radium salts. 
Rapeseed oil. 
Rubber, crude and 
milk of. 

Rutite. 

Sapphire and ruby. 
Shellac. 

Sisal and hene- 
quen fibre. 
Sperm oil. 

Talc. 

Tantalite. 

Tin. 

Tung oil. 

Tungsten ore and 
concentrates. 
Uranium (Oxide 
and salts). 
Vanadium. 

Wattle bark. 
Zerconium. 

Zinc. 


§ 811.104 Exempt food and clothing; 
appropriation restriction. The Secre¬ 


tary has administratively determined 
that the articles of food and clothing 
listed in § 811.103 arc authorized to be 
procured, without regard to the country 
of origin. 

§ 811.105 Bids and awards; Buy Amer¬ 
ican Act and appropriation restriction; 
cases where no satisfactory domestic bid 
is received, (a) It is the duty of con¬ 
tracting officers, whenever making a pur¬ 
chase, to ascertain first whether either 
or both acts apply, and if so that no for¬ 
eign items as defined in the acts are in¬ 
cluded in the purchase. If a bidder 
states that the source of the items of¬ 
fered is unknown, such items shall be 
considered to be foreign. In no case will 
a bidder be permitted to make this de¬ 
termination. If foreign items are in¬ 
cluded, the contracting officer must then 
determine whether they are listed as ex¬ 
empt under §§811.103 and 811.104. If 
not listed there (and a satisfactory do¬ 
mestic bid cannot be obtained, thus pre¬ 
venting use of the procedure outlined in 
§ 811.106) the purchase cannot be made 
unless it is found that an exception is 
justifiable. Such a finding will be made 
by the Secretary. Request therefor will 
be submitted through channels to the 
Current Procurement Branch. SS&P Di¬ 
vision, General Staff, U. S. Army, and will 
contain the following information: 

(1) Brief description of items and 
statement as to act involved. 

(2) Statement whether or not the ex¬ 
ception is to be limited to items mined, 
produced or manufactured in a specific 
country. 

(3) Statement showing what effort 
was made to provide the items out of 
domestic production. 

(4) Statement of grounds warranting 
the exception. The grounds on which 
the Secretary may base his finding au¬ 
thorizing an exception are stated in 
§ 811.101-2. 

b Certificate on bids under Buy Amer¬ 
ican Act . When manufactured articles, 
materials, or supplies are procured which 
require in their manufacture the use of 
any different materials among which are 
numerous miscellaneous foreign ma¬ 
terials, and such foreign materials con¬ 
stitute a relatively small percentage of 
the finished article, it is not necessary 
that the bidder or vendor submit an 
itemized list of all the foreign materials 
used in the manufacture of the article 
offered or furnished. It will be sufficient 
for him to make the following general 
exception to the certificate required on 
the bid or invoice (see § 811.107 (a) (1): 

Not to exceed _percent in cost and 

weight of miscellaneous foreign materials 
which are required in the manufacture of 
the articles, materials, or supplies offered 
(furnished) and which are not produced in 
the United States in reasonably available 
commercial quantities and of a satisfactory 
quality. 

§ 811.106 Bids and awards; Buy 
American Act; cases where satisfactory 
domestic and foreign bids are received. 
In this type of case, an exception based 
on inadequacy of the domestic supply 
cannot bs made under either act. There¬ 
fore, if the appropriation restriction ap¬ 
plies (food or clothing) the award must 
be made to a domestic bidder. However, 


the Buy American Act authorizes excep¬ 
tions to be made on other grounds than 
inadequacy (see §811.101-2 (a)) and 
the Secretary, based on those additional 
grounds has administratively deter¬ 
mined that the following procedure will 
be followed in this type of case under the 
Buy American Act: 

(a) The total amount of the lowest 
acceptable net foreign bid, hereafter 
called the foreign bid, and the total 
amount of the lowest acceptable net 
domestic bid, hereafter called the domes¬ 
tic bid, will be determined. If the 
domestic bid is less than the foreign bid, 
the award will be made to the former 
without further computation. If the 
domestic bid is greater than the foreign 
bid, the difference will be computed and 
this difference reduced to a percentage 
of the foreign bid as follows: Difference 
divided by the foreign bid multiplied by 
100. The tabulations below indicate the 
prescribed awards depending upon the 
location in which the purchase is made, 
the foreign bid, and the percentage dif¬ 
ference which has been computed above. 
Those in subparagraph (1) of this para¬ 
graph are based on a determination of 
the Director, Bureau of Federal Supply, 
Treasury Department, which is adopted 
for use in the Department, and those in 
subparagraph (2) of this paragraph on a 
determination of the Secretary. 

(1) Furchases made within the conti¬ 
nental limits of the United States, except 
Alaska. 


Foreign bid 

Percentage 

difference 

Prescribed 

award 

$0.01 to $100, tod.... 
$0.01 to $100, tael.... 
Greater than $100... 
Greater than $100... 

0% to 100%, incl. 

Greater than 100%.. 

G% to 25%, incl . 

Greater than 25%.. . 

Domestic. 

Foreign. 

Domestic. 

Foreign. 

(2) Purchases made outside continen¬ 
tal limits of the United States. 

Foreign bid 

Percentage difference 

Prescribed 

award 

$0.01 to $49.90, incl... 

$0.01 to $49.90, incl... 

$50.00 to $99.99, incl.. 

$50.00 to $99.99. incl.. 

$100.00 to $490.99, 
incl. 

$100.00 to $499.99, 
incl. 

$500.00 to $999.99, 
incl. 

$500.00 to $999.69, 
incl. 

$1,000.00 to $4,999.99, 
incl. 

$1,000.00 to $4,999.99, 
incl. 

$5,000.00 or greater.. 

0% to 100%, incl. 

Greater than 100%... 

0% to 75%, incl. 

Greater than 75%.. . 
0% to 50%, incl . 

Greater than 50%.. . 

0% to 40%, incl. 

Greater than40%.. . 

0% to 30%. incl. 

Greater than 30%. .. 

See (b) below. 

Domestic. 

Foreign. 

Domestic. 

Foreign. 

Domestic. 

Foreign. 

Domestic. 

Foreign. 

Domestic. 

Foreign. 


(b) In cases where the foreign bid is 
$5,000 or greater or those where the con¬ 
tracting officer is of the opinion that an 
award made as indicated above would 
be inconsistent with the public interest, 
the contracting officer will forward the 
case, with his recommendations, through 
channels to the Current Procurement 
Branch, SS&P Division, General Staff, 
U. S. Army, before award is made. 

§ 811.107 Advertising for bids; Buy 
American Act. (a) The following 
changes will be made In standard forms, 
in cases where the act applies: 
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RULES AND REGULATIONS 


(I) U. S. Standard Forms Nos. 22 (In¬ 
structions to Bidders; construction ana 
supplies) and 42 (Instructions to Bid¬ 
ders; coal). Change Standard Form No. 
22 by adding (i) and (ii) below, and 
change paragraph 14 of Standard Form 
No. 42 by adding (i) below: 

(i) Unless the Secretary of the Army shall 
otherwke determine, only such manufac- 
tuied articles, materials, and supplies as have 
been mined or produced In the United States, 
and only such manufactured articles, mate¬ 
rials, and supplies as have been manufac¬ 
tured In the United States substantially all 
from articles, materials, or supplies mined, 
produced, or manufactured, as the case may 
be. In the United States, shall be acquired 
for public use. 

(II) Unless the Secretary of the Army shall 
otherwise determine, all contracts for the 
construction, alteration, or repair of any pub¬ 
lic building or public work In the United 
States will contain a provision that in the 
performance of the work the contractor, sub¬ 
contractor, material men, or suppliers shall 
use only such unmanufactured articles, ma¬ 
terials. and supplies as have been mined or 
produced In the United States, and only such 
manufactured articles, materials, and sup¬ 
plies as have been manufactured in the 
United States substantially all from articles, 
materials, or supplies mined, produced, or 
manufactured, as the case may be, in the 
United States, except articles, materials and 
supplies listed in the specifications pertain¬ 
ing to the contract or in the contract itself, 
as being exempt from the foregoing restric¬ 
tion. 


(b) Special clause for the construction, 
alteration , or repair of public buildings 
and public works. The specifications ac¬ 
companying the invitation for bids fdr 
the construction, alteration, or repair of 
public buildings or public works in the 
United States will contain the following: 


Because the materials listed below, or the 
materials from which they are manufactured, 
are not mined, produced, or manufactured, 
as the case may be, in the United States in 
sufficient and reasonably available commer¬ 
cial quantities and of a satisfactory quality, 
their use in the work herein specified (sub¬ 
ject to the requirements of the specifica¬ 
tions) Is authorized, without regard to the 
country of origin: 


Asbestos. 

Chromium. 

Clay, English ball. 
Clay, English china. 
Copper, natural — 
nickel alloy. 

Cork. 

Jute. 

Kaurlgum. 

Lac. 


Nickel. 

Oil, China Wood 
(Tung oil). 
Platinum. 

Rubber. 

Silk. 

Sisal. 

Tin. 

Wood, Balsa. 

Wood, Teak. 


Articles, materials, or supplies manufac¬ 
tured in the United States and containing 
mercury, antimony, tungsten or mica of 
foreign origin may be used (subject to the 
requirements of the specifications) in the 
work herein specified, because such manu¬ 
factured articles, materials, or supplies have 
been manufactured In the United States sub¬ 
stantially all from articles, materials, or 
supplies mined, produced, or manufactured, 
as the case may be, in the United States. 


(c) Special clause for purchase of sup¬ 
plies. The specifications accompanying 
the invitation for bids, or the invitation 
for bids, for the purchase of supplies will 
contain the following statement and in¬ 
clude a list of the applicable materials, 
the use of which have been authorized, 
without regard to the country of origin: 


Because the materials listed below, or the 
materials from which they are manufactured 


are not mined, produced, or manufactured, 
as the case may be. in the United States in 
sufficient and reasonably available commer¬ 
cial quantities and of a satisfactory quality, 
their use in the manufacture of the supplies 
herein specified (subject to the requirements 
of the specifications) Is authorized without 
regard to the country of origin: 

(Here list all of the items contained in 
8 811.10J.) • 

5 811.108 Advertising for bids; appro¬ 
priation restriction . The following 
changes will be made in standard forms 
in cases where the Appropriation Re¬ 
striction applies: 

(a) U. S. Standard Form No. 22 (In¬ 
structions to Bidders; construction and 
supplies). Change by adding: 

Unless the Secretary of the Army shall 
otherwise determine, only articles of food or 
clothing grown or produced in the United 
States or its possessions shall be procured 
with funds appropriated by Military Appro¬ 
priations Act of 1948 (Public Law 267, 80th 
Cong.). 

(b) W. D. Standard Procurement 
Form No. 102 (Form of Bid ; supply con¬ 
tract) Insert the following: 

It is hereby warranted that in the event 
award Is made to the undersigned, the 
articles of food and clothing furnished the 
United States will have been grown or pro¬ 
duced In the United States or its possessions, 
except as noted below or otherwise indicated 
in this bid. 

SUBPART B—CANADIAN PURCHASES 

§ 811.200 Purchases from Canadian 
suppliers. The procuring services shall 
not directly enter into contracts with 
contractors domiciled in the Dominion 
of Canada. All such contracts will be 
entered into with the Canadian Com¬ 
mercial Corporation, a corporation 
owned and controlled by the Government 
of Canada with offices at #2 Building, 
Lyon Street. Ottawa, and at 1205 Fif¬ 
teenth Street NW., (Marshall Build¬ 
ing) Washington, D. C., telephone Ex¬ 
ecutive 2020, Extensions 308 and 1020. 

§ 811.201 Administration of contracts. 
On matters pertaining to contracts with 
Canadian Commercial Corporation, con¬ 
tact should be had with said corporation 
and not with the Canadian subcontrac¬ 
tor. The only exception to this would be 
in those cases where the procuring serv¬ 
ice is Represented at the plant through 
inspectors or other officers. In such in¬ 
stances communication with the subcon¬ 
tractor through the resident representa¬ 
tive is in order on inspection and techni¬ 
cal matters. Payment checks should De 
issued to Canadian Commercial Corpora¬ 
tion and addressed to that corporation 
at its Washington office. 

§ 811.202 Guarantee by Canadian 
Government. The Canadian Govern¬ 
ment has guaranteed to the United 
States Government all commitments, 
obligations and covenants which the 
Canadian Commercial Corporation may 
give to any procuring service of the 
United States Government in connection 
with any contracts or orders which may 
be given to said corporation by any pro¬ 
curing service of the United States Gov¬ 
ernment. The Canadian Government 
has likewise waived notice of any change 
or modification which may be made from 


time to time in these commitments, obli« 
gations or covenants. 

SUBPART C—CUSTOMS AND DUTY 

§ 811.300 Duty. In the absence of 
legislation authorizing admission, free 
of duty, of supplies purchased outside 
the United States, the duty must be paid. 
See paragraph 4c, AR 35-6040. No bond 
prescribed by any provision of the cus¬ 
toms laws or regulations is required in 
connection with the importation of 
articles, when such articles are imported 
by the Department or its authorized 
agents. 

§ 811.301 Clearance through customs. 
The procedure for clearing through cus¬ 
toms, materials imported by the Depart¬ 
ment is set forth in detail in WD Cir. 180, 
1945, as extended by WD Cir. 170. 1947. 
That circular also describes the circum¬ 
stances under which such materials may 
be admitted free of duty. 

§ 811.302 Provisions of Tariff Act. 
The Tariff Act of 1930 (19 U. S. C., Chap¬ 
ter 4) provides that under certain cir¬ 
cumstances the amount of customs 
duties paid on merchandise imported 
shall be refunded as a “drawback." 

8 811.303 Customs regulations. The 
problem frequently arises as to who is 
entitled to claim the drawback. The 
rule for determining whether a manu¬ 
facturer or an exporter is entitled to a 
refund is stated in Article 1070 of the 
Customs Regulations. This regulation 
provides that a manufacturer of articles 
with respect to which there is a right 
to a drawback is not entitled to the 
drawback unless, on the sale or consign¬ 
ment of the articles, he has reserved to 
himself the right to claim the drawback 
and produces evidences that such reser¬ 
vation was made with the knowledge 
and consent of the exporter. 

§ 811.304 When purchase price to in¬ 
clude customs duties. Whenever the 
Government purchases articles, with re¬ 
spect to which there might arise a claim 
to a drawback, the price paid shall in¬ 
clude the customs duties, and accord¬ 
ingly the manufacturer will have no 
claim to a drawback. 

§ 811.305 Marking of shipments. In 
addition to normal markings prescribed 
by the procuring service for materials 
procured abroad, each container on in¬ 
bound water and air freight shipments, 
and each container in a less-than-car- 
load lot (LCL), less-than-truckload lot 
(LTL). express or parcel post shipment 
imported through inland ports of entry, 
will be marked to indicate that the De¬ 
partment or an official of the Depart¬ 
ment, acting in his official capacity, is 
the consignee. (See TM 38-414) 


Part 812— Plant Facilities Expansion 

Note: Part 812, formerly Part 810, la redes¬ 
ignated and retained without change: for 
text see 10 CFR, 1945 Supplement, aa 
amended. 


Part 813— Forms of Contracts 

Not*: Part 813 is retained without change: 
for text see 10 CFR. 1945 Supplement, as 
amended. 
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Subchapter B—Disposition of Property 
Subchapter C—Termination of Contracts 

Note: Subchapter B and C are retained 
without change. For text see 10 CFR, 1945 
Supplement, as amended. 

[seal] Edward F. Witsell, 

Major General, 

The Adjutant General. 

| F. R. Doc. 47-9674; Filed, Nov. 17, 1947; 
8:48 a. m.J 

TITLE 38—PENSIONS, BONUSES, 
AND VETERANS’ RELIEF 

Chapter I—Veterans* Administration 

Part 5—Adjudication: Dependents 
Claims 

ACCRUED AMOUNTS DUE AND UNPAID AT DEATH 

In § 5.2660, paragraph (a) (2) Is 

amended to read as follows: 

§ 5.2660 Accrued amounts due and 
unpaid at death, (a) * • * 

(2) Upon the death of a veteran, to the 
surviving spouse; or if there be no sur¬ 
viving spouse, to the child or children, 
dependent mother or father in the order 
named; Provided , That where at the date 
of death of a veteran an apportioned 
share is being paid to another person, 
the apportioned amount remaining un¬ 
paid for periods prior to the date of the 
veteran’s death shall be payable to the 
apportionee; Provided further , That 
where it is determined subsequent to the 
veteran’s death that an increased amount 
is payable pursuant to the provisions of 
section 12, Public Law 144, 78th Congress, 
the apportionee shall be entitled to re¬ 
ceive his proportionate share in his own 
right, subject to the limitations contained 
in this paragraph governing the condi¬ 
tions of payment. 

[seal] Omar N. Bradley, 

General, U. S. Army, 
Adrninistrator of Veterans ' Affairs. 
November 18, 1947. 

[F. R. Doc. 47-10058; Filed, Nov. 17, 1947; 
8:50 a. m.J 


TITLE 49—TRANSPORTATION 
AND RAILROADS 

Chapter !—Interstate Commerce 
Commission 

[S. O. 7901 

Part 95— Car Service 
furnishing cars for railroad coal supply 

At a session of the Interstate Com¬ 
merce Commission, Division 3, held at its 
office in Washington, D. C., on the 10th 
day of November A. D. 1947. 

It appearing, that numerous railroads 
in all sections of the country have an 
extremely short supply of coal for rail¬ 
road fuel, insufficient in some cases for 
railroads to adequately perform car serv¬ 
ice and their common carrier duties in 
the interest of the public and the com¬ 
merce of the people; in the opinion of 
the Commission an emergency exists in 
all sections of the country: it is ordered, 
that: 

§ 95.790 Furnishing cars for railroad 
coal supply, (a) Any common carrier by 


railroad subject to the Interstate Com¬ 
merce Act, having a total supply of less 
than sixteen days' supply of its own fuel 
coal (including fuel coal stockpiled or 
loaded in cars on its line) and desiring 
to increase its supply of fuel coal, shall 
through its chief operating officer certify 
that fact to the Director, Bureau of Serv¬ 
ice, Interstate Commerce Commission, 
Washington, D. C., with complete infor¬ 
mation as to the source of said railroad’s 
supply of coal for fuel purposes. 

(b) Upon receipt of the certification 
provided for in paragraph (a) of this 
section, the Director of the Bureau of 
Service shall verify the facts and shall 
thereafter require the railroad or rail¬ 
roads serving the mines from which coal 
is supplied to furnish cars for the trans¬ 
portation of coal in sufficient quantities 
to insure an adequate supply of fuel coal 
to enable the railroad for which the cer¬ 
tification is furnished to perform car 
service and its duty as a common carrier 
regardless of any other car distribution 
rules in effect upon the railroad or rail¬ 
roads serving said mine. 

4 (c) Application. The provisions of 
this section shall apply to intrastate as 
well as interstate traffic. 

(d) Effective date. This section shall 
become effective at 12:01 a. m.. November 
14, 1947. 

(e) Expiration date. This section shall 
expire at 11:59 p. m., May 31,1948, unless 
otherwise modified, changed, suspended, 
or annulled by order of this Commission. 

It is further ordered, that copies of 
this order and direction be served upon 
the Association of American Railroads, 
Car Service Division, as agent of the 
railroads subscribing to the car. service 
and peivdiem agreement under the terms 
of that agreement; and that notice of 
this order be given to the general public 
by depositing a copy in the office of the 
Secretary of the Commission at Wash¬ 
ington, D. C., and by filing it with the 
Director, Division of the Federal Register. 

(40 Stat. 101, sec. 402. 41 Stat. 476, sec. 4. 
54 Stat. 901, 49 U. S. C. 1 (10)-(17)) 

By the Commission, Division 3. 

[seal] W. P. Bartel, 

Secretary. 

[F. R. Doc. 47-10155; Filed, Nov. 17, 1947; 

8:48 a. m.J 


[S. O. 791J 

Part 95—Car Service 
car priority for wheat in pacific 

NORTHWEST 

At a session of the Interstate Com¬ 
merce Commission, Division 3, held at 
its ofl^e in Washington, D. C., on the 
12th day of November A. D. 1947. 

It appearing, that the President of the 
United States has instructed various 
Government agencies to put into effect 
a number of emergency measures de¬ 
signed to help meet critically urgent 
needs for foodstuffs in various foreign 
countries, and that the President has di¬ 
rected that specific preference will be 
given to the rail movement of wheat in 
order promptly to export maximum 
quantities thereof to the destinations 
where most needed; that upon represen¬ 
tations from the Office of Defense Trans¬ 


portation and due to the fact that there 
exists a shortage of box cars for the 
movement of this wheat, the Commission 
is of opinion that an emergency exists in 
the States of Oregon, Washington, Idaho, 
and Western Montana; it is ordered, 
that: 

§ 95.791 Priority for box cars to be 
used for loading export wheat —(a) 
Priority for wheat loading. All common 
carriers by railroad subject to the Inter¬ 
state Commerce Act, at any point in the 
States of Oregon, Washington, or Idaho, 
or at Paradise or Troy. Montana, or west 
thereof, shall give preference and prior¬ 
ity over all other traffic to supplying or 
placing box cars daily except Sunday, to 
the extent of the weekly quotas of box 


cars shown below: 

Union Pacific R. R_360 

Great Northern Ry_120 

Northern Pacific Ry_270 

Spokane, Portland and Seattle Ry. 18 

Chicago, Milwaukee, St. Paul and Pacific 
R. R—_ 42 


(1) For loading export wheat con¬ 
signed to, or for account of, Commodity 
Credit Corporation, 

(2) Providing the shipper or consignor 
certifies in writing to the carrier on the 
car order that such box car is intended 
for the foreign relief program and is to be 
shipped to a point within the switching 
districts (but not to flour or feed mills 
located at a point within th^switching 
districts) of the ports of Astoria, Lacoda, 
Linn ton. Portland, or Prescott, Oregon; 
or Aberdeen, Anacortes. Bellingham, 
Everett, Kalama, Longview, Mukilteo, 
Olympia, Seattle, Tacoma, Tulalip, or 
Vancouver, Washington; or to the fol¬ 
lowing official inspection points. Attalia, 
Auburn, Black River, Cheney. Interbay, 
Pasco, Spokane, Wallula, Walla Walla, 
and Wenatchee, Washington; Lewiston, 
Idaho; East St. Johns, Pendleton, Port¬ 
land, Umatilla and Rieth, Oregon, for 
inspection and diversion to the ports 
named. 

(b) Effective date. This section shall 
become effective at 12:01 a. m., November 
14, 1947. 

(c) Expiration date. This section shall 
expire at 11:59 p. m.. January 31, 1948, 
unless otherwise modified, changed, sus¬ 
pended or annulled by order of this Com¬ 
mission. * 

It is further ordered, that a copy of this 
order and direction be served upon the 
State railroad regulatory bodies of the 
States of Oregon, Washington, Idaho and 
Montana, and upon the Association of 
American Railroads, Car Service Divi¬ 
sion, as agent of the Railroads subscrib¬ 
ing to the car service and per diem agree¬ 
ment under the terms of that agreement; 
and that notice of this order be given to 
the general public by depositing a copy 
in the office of the Secretary of the Com¬ 
mission, at Washington, D. C., and by 
filing it with the Director, Division of the 
Federal Register. 

(40 Stat. 101, sec. 402, 418, 41 Stat. 476, 
485, secs. 4.10,54 Stat. 901,912; 49 U. S. C. 
1 (10)-(17), 15 (4)) 

By the Commission, Division 3. 

[seal] W. P. Bartel, 

Secretary. 

[F. R. Doc. 47-10154; Filed, Nov. 17, 1947; 

8:48 a. m.) 
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PROPOSED RULE MAKING 


SECURITIES AND EXCHANGE 
COMMISSION ' 

[17 CFR, Part 240] 

Securities Exempted From Registration; 

Registration of Unissued Securities 

for “When Issued” Dealing 

notice of proposed rule making 

Notice is hereby given that the Securi¬ 
ties and Exchange Commission has under 
consideration a proposal submitted by 
the New York Curb Exchange to amend 
§§ 240.12a-4 and 240.12d3-2 under the 
Securities Exchange Act of 1934. 

Under the present rules holders of a 
security dealt in on an exchange are not 
afforded an exchange market for short¬ 
term warrants or subscription rights 
which have been issued to them unless 
such warrants or rights are registered on 
an exchange or each “subject security” 
(the security to be acquired by the exer¬ 
cise of the warrant or subscription right) 
is admitted to dealing or “in the process 
of admission to dealing on a national 
securities exchange;” and they*are not 
afforded an exchange market on a when- 
issued basis for such warrants or rights 
which are to be issued to them in the 
future, ujpless, among other prerequisites, 
each “subject security” is “in the process 
of admission to dealing on a national se¬ 
curities exchange.” In order to comply 
with this “in process of admission” re¬ 
quirement it is necessary in respect of 
each subject security (a) that an appli¬ 
cation shall have been filed for listing 
and registration on a national securities 
exchange; or (b) that the Commission 
shall have granted unlisted trading privi¬ 
leges on a national securities exchange; 
or (c) that written notice shall have been 
filed with the Commission by a national 
securities exchange to the effect that the 
subject security has been approved for 
admission to dealing as an exempt 
security. 

The amendments proposed by the New 
York Curb Exchange are intended pri¬ 
marily to waive this “in process of admis¬ 
sion” requirement in respect of exempt 
trading in issued warrants, as well as 
“when issued” dealing in unissued war¬ 
rants, where information regarding each 
subject security and its issuer is available 
from registration statements and peri¬ 
odic reports filed with the Commission 


under any of the statutes which it 
administers. 

Under the proposed amendment to 
§ 240.12a-4, the rule exempting certain 
issued warrants from registration on an 
exchange, the present subparagraph (5) 
of paragraph (b), would read as follows: 

§ 240.12a-4 Exemption of certain 
warrants from section 12a. • • • 

(b) * * • 

(5) Either (i) each subject security is 
admitted to dealing or is in the process of 
admission to dealing on a national secu¬ 
rities exchange; or (ii) there is avail¬ 
able from a registration statement and 
periodic reports or other data filed by the 
issuer of each subject security, pursuant 
to any act or rule administered by the 
Commission, information substantially 
equivalent to that available pursuant to 
rules or regulations of the Commission 
in respect of a security duly listed and 
registered on a national securities ex¬ 
change; 

Section 240.12a-4 (a) (4) requires, 

independently of the “in process of ad¬ 
mission” clause, that a security of the 
issuer of the subject security be already 
admitted to dealing on a national securi¬ 
ties exchange at the time of the issuance 
of the warrant. That subparagraph 
would be deleted, since its retention 
would defeat the purpose of the amend¬ 
ment. Accordingly the present para¬ 
graphs (a) (5) and (a) (6) would be re¬ 
numbered (a) (4) and (a) (5) respec¬ 
tively. 

Under the proposed amendment to 
§ 240.12d3-2, Registration of an unis¬ 
sued warrant, the rule governing when- 
issued trading in certain unissued war¬ 
rants, paragraph (d) would read pre¬ 
cisely like the amended provision of 
§ 240.12a-4 (b) (5) set out above. 

Collateral changes may be made in the 
above rules to reflect such views, sugges¬ 
tions and comments of interested per¬ 
sons as the Commission may deem to be 
in the public interest. 

The foregoing action is proposed pur¬ 
suant to the provisions of the Securities 
Exchange Act of 1934, particularly sec¬ 
tions 3 (a) (12), 12 and 23 (a) thereof. 

All interested persons may submit data, 
views and comments in writing to the Se¬ 
curities and Exchange Commission at its 
main office, 18th and Locust Streets, Phil¬ 
adelphia 3, Pennsylvania, on or before 
December 8, 1947. 


By the Commission. 

[seal] Orval L. DuBois. 

Secretary. 

November 6, 1947, 

[F. R. Doc. 47-10152; Filed, Nov. 17, 1947; 
8:47 a. m.l 


DEPARTMENT OF AGRICULTURE 

Production and Marketing 
Administration 

17 CFR, Part 7291 

Peanuts 

notice of intention to amend marketing 

QUOTA REGULATIONS FOR 1948 CROP OF 

PEANUTS 

Consideration is being given to amend¬ 
ing § 729.609 of Peanut 9 (Part 1) (12 
F. R. 6761) Marketing Quota Regulations 
for the 1948 Crop of Peanuts, issued pur¬ 
suant to authority contained in the ap¬ 
plicable provisions of the Agricultural 
Adjustment Act of 1938, as amended, (7 
U. S. C. and Sup. 1358, 1359). 

The proposed amendment would delete 
the next to the last sentence of 
§ 729.609 and insert in lieu thereof the 
following: “The State committee shall 
determine county peanut acreage allot¬ 
ments by distributing the State allot¬ 
ment, less the reserve approved for es¬ 
tablishing allotments for new farms, 
among the counties in which peanuts are 
grown on the basis of the average peanut 
acreage in the county in the three years 
1944-1946, adjusted for abnormal con¬ 
ditions of production, taking into consid¬ 
eration the county peanut acreage allot¬ 
ments for 1942 and trends in production 
during the period 1944-1947.” 

Prior to final adoption of this amend¬ 
ment, consideration will be given any 
data, views, or recommendations pertain¬ 
ing thereto which are submitted in writ¬ 
ing to the Director, Fats and Oils Branch, 
Production and Marketing Administra¬ 
tion, U. S. Department of Agriculture, 
Washington 25, D. C. All submissions 
must be postmarked not later than ten 
days from the date of publication of this 
notice in the Federal Register. 

Issued at Washington, D. C., this 12th 
day of November 1947. 

[seal] Jesse B. Gilmer, 

Administrator. 

(F. R. Doc. 47-10157; Filed, Nov. 17, 1947; 

8:48 a. m.J 


FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket Nos. 6913, 8160] 

Presque Isle Broadcasting Co. (WERC) 
and WLEU Broadcasting Co. 

order continuing hearing 

In re order to show cause Presque 
Isle Broadcasting Company (WERC) 


NOTICES 

Erie, Pennsylvania, Docket No. 8160, File 
No. BS-1128; for modification of broad¬ 
cast license. In re application of WLEU 
Broadcasting Company (WLEU), Erie, 
Pennsylvania, Docket No. 6913, File No. 
BP-4115; for construction permit. 

At a session of the Federal Communi¬ 
cations Commission held at its offices in 
Washington, D. C„ on the 6th day of 
November 1947; 


The Commission having under consid¬ 
eration a petition filed October 27. 1947, 
by Presque Isle Broadcasting Company 
(WERC), Erie, Pennsylvania, request¬ 
ing a 30-day continuance of the hearing 
on the above-entitled matters, now 
scheduled to be held on November 17, 
1947, at Washington, D. C.; 

It is ordered , This 6th day of Novem¬ 
ber 1947, that the petition be, and it is 
hereby, granted in part; and that the 
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said hearing on the above-entitled mat¬ 
ters be, and it is hereby, continued to 
10:00 a. m., Wednesday, December 3, 
1947, at Washington, D. C. 

Federal Communications 
Commission, 

[seal] T. J. Slowie, 

Secretary. 

(P. R. Doc. 47-10170; Filed, Nov. 17, 1947; 
8:49 a. in.] 


(Docket No. 7748] 

WDZ Broadcasting Co. 

ORDER REOPENING HEARING 

In re application of WDZ Broadcasting 
Company, Tuscola, Illinois, Docket No. 
7748, File No. BP-4761; for a construction 
permit to move their studio and trans¬ 
mitter location from Tuscola to Decatur, 
Illinois. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices in 
Washington, D. C., on the 31st day of 
October 1947; 

The Commission having under con¬ 
sideration the above-entitled application 
of the WDZ Broadcasting Company for 
a construction permit to move its studio 
and transmitter location from Tuscola 
to Decatur, Illinois; and 

It appearing, that a hearing was held 
on this application in Washington. D. C., 
on February 19, 1947, and that the rec¬ 
ord compiled at this hearing contains 
insufficient information to permit the 
Commission to determine whether a 
grant of the application would be in the 
public interest; 

It is ordered , That the record of said 
hearing of the above-entitled applica¬ 
tion be, and it is hereby, reopened for 
further hearing at Tuscola, Illinois, at 
10 a. m. on December 11, 1947 on the 
issues previously designated for hearing 
and on the following additional issue: 
To determine whether the policies of the 
applicant, including policies pertaining 
to programming, personnel, and com¬ 
mercial practices, have been designed to 
serve the community of Tuscola and its 
environs in the public interest. 

Released: November 10,1947. 

Federal Communications 
Commis icn, 

[SEAL] T. J. Slowie, 

Secretary. 

(F. R. Doc. 47-10172; Filed, Nov. 17, 1947; 
8:49 a. m.j 


(Docket No. 7781J 
Four States Broadcasters, Inc. 

ORDER DESIGNATING APPLICATION FOR 
HEARING ON STATED ISSUES 

In re application of Four States Broad¬ 
casters, Inc., Joplin, Missouri, Docket No. 
7781, File No. BP-4805; for construction 
permit. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices in 
Washington, D. C., on the 30th day of 
October 1947. 

The Commission having under consid¬ 
eration the above-entitled application of 


Four States Broadcasters, Inc. request¬ 
ing a construction permit for a new 
standard broadcast station to operate on 
1310 kc, 1 kw. 5 kw-LS, employing a di¬ 
rectional antenna at Joplin, Missouri; 

It appearing, that the Commission on 
March 6. 1947, designated for hearing in 
a consolidated proceeding the aforesaid 
application and the application of H. J. 
Griffith, d/b as H. J. Griffith Broadcast¬ 
ing Company, requesting the facilities 
1310 kc, 1 kw power, unlimited time, em¬ 
ploying a directional antenna at night, 
at Parsbns, Kansas (File No. BP-5776; 
Docket No. 8191). 

It further appearing, that the Commis¬ 
sion on October 16, 1947, dismissed the 
aforesaid application of Griffith Broad¬ 
casting Company; and 

It further appearing, that it would be 
in the interest of good administrative 
practice and conducive to the orderly dis¬ 
patch of the Commission's business to re¬ 
state the issues on which the aforesaid 
application of Four States Broadcasters. 
Inc. shall be heard; 

It is ordered, That said application be 
heard at the time and place heretofore 
designated by the Commission on the fol¬ 
lowing issues: 

1. To determine the legal, technical, 
financial, and other qualifications of the 
applicant corporation, its officers, direc¬ 
tors and stockholders to construct and 
operate the proposed station. 

2. To determine the areas and popula¬ 
tions which may be expected to gain or 
lose primary service from the operation 
of the proposed station and the charac¬ 
ter of other broadcast service available 
to those areas and populations. 

3. To determine the type and charac¬ 
ter of program service proposed to be 
rendered and whether it would meet the 
requirements of the populations and 
areas proposed to be served. 

4. To determine whether the operation 
of the proposed station would involve 
objectionable interference with Station 
WRR, Dallas, Texas, or with any other 
existing broadcast stations and. if so, the 
nature and extent thereof, the areas and 
populations affected thereby, and the 
availability of other broadcast service to 
such areas and populations. 

5. To determine whether the operation 
of the proposed station would involve ob¬ 
jectionable interference with the services 
proposed in any other pending applica¬ 
tions for broadcast facilities and, if so. 
the nature and extent thereof, the areas 
and populations affected thereby, and 
the availability of other broadcast serv¬ 
ice to such areas and populations. 

6. To determine whether the installa¬ 
tion and operation of the proposed sta¬ 
tion would be in compliance with the 
Commission's rules and Standards of 
Good Engineering Practice Concerning 
Standard Broadcast Stations. 

It is further ordered , That the city of 
Dallas, Texas, licensee of station WRR, 
be and it is hereby, made a party to this 
proceeding. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary. 

]F. R. Doo. 47-10175; Fled, Nov. 17, 1947; 

8:51 a. m.j 


(Docket Noa. 7966. 8199] 

Atlantic City Broadcasting Corp. and 
Strand Broadcasting Cof.p. 

notice of further hearing 

In re applications of Atlantic City 
Broadcasting Corp., Atlantic City, New 
Jersey, Docket No. 7966, File No. Bl-P- 
5402; Strand Broadcasting Corporation, 
Atlantic City, New Jersey, Docket No. 
8199, File No. BP-5791; for construction 
permits. 

You are hereby notified that further 
hearing on the above-entitled matters 
will be held In the offices of the Commis¬ 
sion. Washington, D. C., on Tuesday, No¬ 
vember 25, 1947, at 10 a. m. 

Dated; November 7, 1947. 

Feder*l Communications 
Commission, 

(seal] T. J. Slowie, 

Secretary. 

(F. R. Doc. 47-10169; Filed, Nov. 17, 1947; 
8:49 a. m.j 


(Docket Noe. 8200. 8201, 8578] 
Hanover Broadcasting Co., Inc., et al. 

ORDLR DESIGNATING APP ICATIONS FOR CON¬ 
SOLIDATED HE RING ON STATED ISSUES 

In re applications of Hanover Broad¬ 
casting Company. Inc., Hanover. Penn¬ 
sylvania, Docket No. 8200, F.le No. BP- 
5658; Cavalier Broadcasting Corpora¬ 
tion, Hagerstown. Marylnad, Docket No. 
8201, File No. BP-5850; John D. Bare and 
Philip A. Rohrbaugh, d/b as Hanover 
Broadcasters, Hanover. Pennsylvania. 
Docket No. 8578, File No. BP-6270; for 
construction permits. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices in 
Washington, D. C., on the 30th day of 
October 1947; 

The Commission having under consid¬ 
eration the above-entitled application of 
John D. Bare and Philip A. Rohrbaugh, 
d/b as Hanover Broadcasters, requesting 
a construction permit for a new standard 
broadcast station to operate on 1450 kc, 
with 250 w power, unlimited time, at 
Hanover, Pennsylvania; 

It appearing, that the Commission on 
March 6, 1947, designated for hearing in 
a consolidated proceeding the above-en¬ 
titled anplications of Hanover Broad¬ 
casting Company requesting a construc¬ 
tion permit for a new standard broadcast 
station to operate on 1450 kc, with 100 w 
power, unlimited time, at Hanover, Penn¬ 
sylvania, and Cavalier Broadcasting Cor¬ 
poration (formerly Western Maryland 
Broadcasting Corporation) requesting a 
construction permit for a new standard 
broadcast station to operate on 1450 kc, 
with 250 w power, unlimited time, at 
Hagerstown, Maryland; that the Com¬ 
mission on September 11, 1947, named 
WHP, Inc., licensee of Station WHP, 
Harrisburg, Pennsylvania, as a party in- 
tervenor therein; said hearing to com¬ 
mence on February 24, 1948, at Hanover, 
Pennsylvania; 

It is ordered. That, pursuant to sec¬ 
tion 309 (a) of the Communications Act 
of 1934, as amended, the said application 
of Hanover Broadcasters be, and it is 
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NOTICES 


hereby, designated for hearing in the 
above consolidated proceeding beginning 
on February 24, 1943, at Hanover. Penn¬ 
sylvania. upon the following issues: 

1. To determine the legal, technical, fi¬ 
nancial, and other qualifications of the 
applicant partnership and the partners 
to construct and operate the proposed 
station. 

2. To determine the areas and popu¬ 
lations which may be expected to gain or 
lose primary service from the operation 
of the proposed station and the character 
of other broadcast service available to 
those areas and populations. 

3. To determine the type and charac¬ 
ter of program service proposed to be 
rendered and whether it would meet the 
requirements of the populations and 
areas proposed to be served. 

4. To determine whether the operation 
of the proposed station would involve 
objectionable interference with any ex¬ 
isting broadcast stations and, if so, the 
nature and extent thereof, the areas and 
populations affected thereby, and the 
availability of other broadcast service to 
such areas and populations. 

5. To determine whether the operation 
of the proposed station would involve ob¬ 
jectionable interference with the services 
proposed in the other pending applica¬ 
tions in this proceeding or in any other 
pending applications for broadcast facil¬ 
ities and, if so, the nature and extent 
thereof, the areas and populations af¬ 
fected thereby, and the availability of 
other broadcast service to such areas 
and populations. 

6. To determine whether the installa¬ 
tion and operation of the proposed sta¬ 
tion would be in compliance with the 
Commission’s rules and Standard of 
Good Engineering Practice Concerning 
Standard Broadcast Stations. 

7. To determine on a comparative 
basis which, if any, of the applications 
in this consolidated proceeding should 
be granted. 

It is further ordered, That the order 
of the Commission dated March 6, 1947, 
designating the above-entitled applica¬ 
tions of Hanover Broadcasting Company 
and Cavalier Broadcasting Corporation 
for hearing in a consolidated proceeding 
be, and they are hereby, amended to in¬ 
clude the above-entitled application of 
Hanover Broadcasters. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary . 

IF. R. Doc. 47-10176; Filed, Nov. 17, 1947; 

8:51 a. m.j 


[Docket No. 8246] 

York Broadcasting Co. (WORK) 

ORDER DESIGNATING APPLICATION FOR HEAR¬ 
ING ON STATED ISSUES 

In re application of York Broadcast¬ 
ing Company (WORK), York, Pennsyl¬ 
vania, Docket No. 8246, File No. BP-5907; 
for construction permit. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices in 
Washington. D. C. f on the 30th day of 
October 1947; 


The Commission having under consid¬ 
eration the above-entitled application 
requesting a construction permit to 
change the facilities of Station WORK, 
York, Pennsylvania, from 1350 kc, 1 kw 
power, unlimited time, directional an¬ 
tenna at night to 1350 kc, 1 kw, 5 kw-LS, 
unlimited time, employing a directional 
antenna at night; 

It is ordered , That, pursuant to section 
309 (a) of the Communications Act of 
1934, as amended, the above-entitled ap¬ 
plication be, and it is hereby, designated 
for hearing at a time and place to be 
designated by subsequent order of the 
Commission, upon the following issues: 

1. To determine the technical, finan¬ 
cial, and other qualifications of the ap¬ 
plicant corporation, its officers, directors 
and stockholders to construct and oper¬ 
ate Station WORK as proposed. 

2. To determine the areas and popu¬ 
lations which may be expected to gain 
or lose primary service from the opera¬ 
tion of Station WORK as proposed and 
the character of other broadcast serv¬ 
ice available to those areas and popula¬ 
tions. 

3. To determine whether the operation 
of Station WORK as proposed would in¬ 
volve objectionable interference with 
Station WVPO at Stroudsburg, Pa., op¬ 
erating on 1350 kc. 1 kw. D. or with any 
other existing broadcast stations and, 
if so, the nature and extent thereof, the 
areas and populations affected thereby, 
and the availability of other broadcast 
service to such areas and populations. 

4. To determine whether the operation 
of Station WORK as proposed would in¬ 
volve objectionable interference with 
any other pending applications for 
broadcast facilities and, if so, the nature 
and extent thereof, the areas and popu¬ 
lations affected thereby, and the avail¬ 
ability of other broadcast service to such 
areas and populations. 

5. To determine whether the installa¬ 
tion and operation of station WORK as 
proposed would be in compliance with 
the Commission's rules and Standards of 
Good Engineering Practice Concerning 
Standard Broadcast Stations. 

6. To determine the overlap, if any, 
that will exist between the service areas 
of station WORK as proposed and of 
station WKBO at Harrisburg, Pa. and 
station WGAL at Lancaster, Pa., the na¬ 
ture and extent thereof, and whether 
such overlap, if any, is in contravention 
of § 3.35 of the Commission's rules. 

It is further ordered , That Pocono Rec¬ 
ord Inc., licensee of Station WVPO in 
Stroudsburg, Pa., be, and it is hereby, 
made a party to this proceeding. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary . 

[F. R. Doc. 47-10177; Filed, Nov. 17. 1947; 

8:51 a. m.j 


(Docket Nos. 8291-82931 
Keystone Broadcasting Corp. et al. 

ORDER CONTINUING HEARING 

In re applications of Keystone Broad¬ 
casting Corporation, Harrisburg, Penn¬ 


sylvania, Docket No. 8291, File No. BPH- 
183; York Broadcasting Company, York, 
Pennsylvania, Docket No. 8292, File No. 
BPH-184; Reading Broadcasting Com¬ 
pany, Reading, Pennsylvania, Docket No. 
8293, File No. BPH-522; for construction 
permits. 

The Commission having under consid¬ 
eration a petition filed November 5, 1847. 
by Keystone Broadcasting Corporation. 
Harrisburg, Pennsylvania, York Broad¬ 
casting Company, York, Pennsylvania, 
and Reading Broadcasting Company, 
Reading, Pennsylvania, requesting a 30- 
day continuance of the hearing scheduled 
for November 19, 1947, at Washington, 
D. C.. in the proceeding on the above- 
entitled applications for construction 
permits; 

It is ordered. This 7th day of November 
1947, that the petition be, and it is hereby, 
granted; and that the said hearing In 
the proceeding on the above-entitled ap¬ 
plications be, and it is hereby, continued 
to 10:00 a. m., Thursday, December 18, 
1947, at Washington, D. C. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary . 

(F. R. Doc. 47-10171; Filed, Nov. 17, 1947; 

8:49 a. m.j 


(Docket No. 8591] 

Monroe Publishing Co. 

ORDER DESIGNATING APPLICATION FOR 
HEARING ON STATED ISSUES 

In re application of Monroe Publishing 
Company, Monroe. Michigan, Docket No. 
8591, File No. BP-6161; for construction 
permit. 

At a session of the Federal Communi¬ 
cations Commission, held at its offices in 
Washington. D. C., on the 6th day of 
November 1947; 

The Commission having under consid¬ 
eration the above-entitled application of 
Monroe Publishing Company requesting 
authorization to construct a new broad¬ 
cast station at Monroe, Michigan to op¬ 
erate on 920 kc, with 250 w power, day¬ 
time only; 

It is ordered , That, pursuant to sec¬ 
tion 309 (a) of the Communications Act 
of 1934, as amended, the said application 
be, and it is hereby, designated for hear¬ 
ing at a time and place to be designated 
by subsequent order of the Commission, 
upon the following issues: 

1. To determine the legal, technical, 
financial, and other qualifications of the 
applicant corporation, its officers, di¬ 
rectors and stockholders to construct and 
operate the proposed station. 

2. To determine the areas and popula¬ 
tions which may be expected to gain or 
lose primary service from the operation 
of the proposed station and the character 
of other broadcast service available to 
those areas and populations. 

3. To determine the type and character 
of program service proposed to be ren¬ 
dered and whether it would meet the 
requirements of the populations and 
areas proposed to be served. 

4. To determine whether the operation 
of the proposed station would involve ob- 
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jectionable interference with stations 
WBAA, West LsFayette, Indiana, WFDF, 
Flint, Michigan, CKNX, Wingham, On¬ 
tario and the new Elyria, Ohio station 
(Eiyria-Lorain Broadcasting Company) 
granted October 21. 1247, or with any 
other existing broadcast stations and, if 
so, the nature and extent thereof, the 
areas and populations affected thereby, 
and the availability of other broadcast 
service to such areas and populations. 

5. To determine whether the operation 
of the proposed station would involve ob¬ 
jectionable interference with the services 
proposed in any pending applications for 
broadcast facilities and, if so, the nature 
and extent thereof, the areas and popu¬ 
lations effected thereby, and the avail¬ 
ability of other broadcast service to such 
areas and populations. 

6. To determine whether the installa¬ 
tion and operation of the proposed sta¬ 
tion would be in compliance with the 
Commission's rules and Standards of 
Good Engineering Practice Concerning 
Standard Broadcast Stations, particu¬ 
larly with reference to applicant's request 
for assignment of a Class IV station to a 
regional channel. 

It is further ordered, That Purdue Uni¬ 
versity, licensee of station WBAA, West 
LaFayette, Indiana, Flint Broadcasting 
Co., licensee of station WFDF, Flint, 
Michigan, and Eiyria-Lorain Broadcast¬ 
ing Company, permittee of a new station 
at Elyria, Ohio, be, and they are hereby, 
made parties to this proceeding. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary. 

(F. R. Doc. 47-10173; Filed. Nov. 17, 1947; 

8:50 a. m.J 


[Docket Nos. 8620-8626J 
Em:ire Coil Co., Inc., et al. 

ORDER DESIGNATING APPLICATIONS FOR CON¬ 
SOLIDATED HEARING ON STATED ISSUES 

In re applications of Empire Coil Co., 
I*)., Avon, Connecticut, Docket No. 8620, 
File No. BPCT-191; The Travelers Broad¬ 
casting Service Corporation, Hartford, 
Connecticut, Docket No. 8621, File No. 
BPCT-193; The Connecticut Broadcast¬ 
ing Co., Hartford. Connecticut, Docket 
No. 8622, File No. BFCT-195; The Yankfee 
Network, Inc., Hartford, Connecticut, 
Docket No. 8623, File No. BFCT-198; 
The Fairfield Broadcasting Co., Water- 
bury, Connecticut, Docket No. 8S24, File 
No. BPCT-204; The New Britain Broad¬ 
casting Co., Hartford. Connecticut, 
Docket No. 8525, File No. BPCT-208; 
Harold Thomas, Waterbury, Connecti¬ 
cut, Docket No. 8626, FUe No. BPCT-211; 
for construction permits for commercial 
television stations. 

At a session of the Federal Communi¬ 
cations Commission held at its offices in 
Washington, D. C., on the 6th day of 
November 1947; 

The Commission having under consid¬ 
eration the above-entitled applications 
for construction permits for new tele¬ 
vision broadcast stations; 

It appearing, that The Travels Broad¬ 
casting Service Corporation (File No. 
No. 225-19 


BPCT-193), The Connecticut Broadcast¬ 
ing Co. (File No. BPCT-195). The Yankee 
Network, Inc. (File No. BPCT-193) and 
The New Britain Broadcasting Co. (File 
No. BCPT-208) each seeks an individual 
television channel to serve the Hartford- 
New Britain metropolitan area, and that 
said applications are in conflict, because 
under § 3.606 of the Commission's rules 
and regulations but two channels are al¬ 
located to the Hartford-New Britain 
metropolitan area; and 

It further appearing, that the appli¬ 
cation of the Empire Coil Co. (EPCT- 
191), seeks to serve both the Hartford- 
New Britain metropolitan area and the 
Waterbury metropolitan area through 
the use of the one television channel allo¬ 
cated under § 3.606 of the Commission’s 
rules and regulations to the Waterbury 
metropolitan area, and that the applica¬ 
tions of The Fairfield Broadcasting Co. 
(File No. BPCT-204) and Harold Thomas 
(File No. BPCT-211) are mutually ex¬ 
clusive to each other and mutually ex¬ 
clusive to the application of the Empire 
Coil Company because each of the three 
applicants seeks the use of the one chan¬ 
nel allocated to the Waterbury area; 

It is ordered. That, pursuant to section 
3G9 (a) of the Communications Act of 
1934, as amended, the above-entitled ap¬ 
plications are hereby designated for hear¬ 
ing in a consolidated proceeding at a 
time and place to be designated by the 
Commission, upon the following issues; 

1. To determine the legal, technical, 
financial and other qualifications of the 
applicant to operate and construct the 
proposed station. 

2. To obtain full information with re¬ 
spect to the nature and character of the 
proposed program service. 

3. To determine the areas and popula¬ 
tions which may be expected to receive 
service from the proposed station. 

4. To determine on a comparative 
basis which, if any, of the applications 
in this consolidated proceeding should be 
granted. 

Federal Communications 
Commission, 

[seal] T. J. Slowie, 

Secretary. 

(F. R. Doc. 47-10174; Filed, Nov. 17, 1947; 
8:50 a. m.) 


FEDERAL POWER COMMISSION 

I Docket No. E-6101J 
Montana-Dakota Utilities Co. 

NOTICE OF APPLICATION 

November 12, 1947. 

Notice is hereby given that on Novem¬ 
ber 10,1947, an application was filed with 
the Federal Power Commission, pursuant 
to section 204 of the Federal Power Act, 
by Montana-Dakota Utilities Co., a cor¬ 
poration organized under the laws of 
the State of Delaware and doing business 
in the States of Minnesota, Montana, 
North Dakota, South Dakota and Wy¬ 
oming, with its principal business office at 
Minneapolis, Minnesota, seeking an order 
authorizing the issuance of $500,000 of 
First Mortgage Bonds, 3% Series to be 
dated September 1, 1945, and to become 
due September 1,1970, $1,500,000 of First 


Mortgage Bonds 3Yq% Series to be dated 
November 1, 1947, and to become due 
November 1. 1972, and $2,500,000 of 3%% 
Sinking Fund Notes to be dated Novem¬ 
ber 1,1247, and to become due November 
1, 1967. Applicant will agree to make 
principal payments of the Sinking Fund 
Notes before the fixed maturity in the 
amounts of $100,000 on May 1 of each of 
the years 1954 through 1937, inclusive, 
and $110,000 on May 1 of each of the 
years 1S58 through 1967, inclusive; all as 
more fully appears in the application on 
file with the Commission. 

Any person desiring to be heard, or 
to make any protest with reference to 
said application should, on or before the 
2d day of December 1847, file with the 
Federal Power Commission, Washington 
25, D. C., a petition or protest in accord¬ 
ance with the Commission’s rules of prac¬ 
tice and procedure. 

[seal! Leon M. Fuquay, 

Secretary. 

IF. R. Doc. 47-10162; Filed, Nov. 17. 1947; 

8:49 a. m.| 


[Docket No. G-104J 
El Paso Natural Gas Co. 

NOTICE OF ORDER AUTHORIZING EXPORTATION 
OF NATURAL GAS FROM UNITED STATES TO A 
FOREIGN COUNTRY 

November 13,1947. 

Notice is hereby given that, on Novem¬ 
ber 12,1947, the Federal Power Commis¬ 
sion issued its order entered November 
10. 1947, authorizing the exportation of 
natural gas from the United States to a 
foreign country in the above-designated 
matter. 

[seal] Leon M. Fuquay, 

Secretary. 

IF. R. Doc. 47-10164; Filed, Nov. 17, 1947; 
8:49 a. m.j 


[Docket No. G-8981 
Cities Service Gas Co. 

NOTICE OF ORDER MODIFYING INITIAL DECI¬ 
SION OF PRESIDING EXAMINER 

November 13, 1947. 

Notice is hereby given that, on No¬ 
vember 12,1S47, the Federal Power Com¬ 
mission issued its order entered November 
10,1947, modifying the initial decision of 
Presiding Examiner, said initial decision 
to become effective as of the date of issu¬ 
ance of this order. 

[seal] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 47-10165; Filed, Nov. 17, 1947; 
8:49 a. m.j 


[Project No. 1746] 

E. L. CORD 

NOTICE OF ORDER AUTHORIZING AMENDMENT 
OF LICENSE (MAJOR) 

November 13, 1947. 

Notice is hereby given that, on Novem¬ 
ber 12,1947, the Federal Power Commis- 
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NOTICES 


sion issued its order entered November 

IO, 1947, authorizing amendment of li¬ 
cense (major) in the above-designated 
matter. 

[seal] Leon M. Fuqua y. 

Secretary . 

(P. R. Doc. 47-10163; Piled, Nov. 17, 1947; 

8:49 a. m.] 

INTERSTATE COMMERCE 
COMMISSION 

IS. O. 396. Special Permit 345] 

Reconsignment of Apples at 
Chicago, III. 

Pursuant to the authority vested in me 
by paragraph (f) of the first ordering 
paragraph of Service Order No. 396 (10 
F. R. 15008), permission is granted for 
any common carrier by railroad subject 
to the Interstate Commerce Act: 

To disregard entirely the provisions of 
Service Order No. 396 insofar as it applies 
to the reconsignment at Morgan Street 
Team Track, Chicago, Ill., November 3, 
1947, of car FGE 33115, apples, now on 
the CNW to Victor Joseph & Co., New 
York (Erie). 

The waybill shall show reference to this 
special permit. 

A copy of this special permit has been 
served upon the Association of American 
Railroads, Car Service Division, as agent 
of the railroads subscribing to the car 
service and per diem agreement under 
the terms of that agreement; and notice 
of this permit shall be given to the gen¬ 
eral public by depositing a copy in the 
office of the Secretary of the Commission 
at Washington. D. C., and by filing it 
with the Director, Division of the Federal 
Register. 

Issued at Washington. D. C., this 7th 
day of November 1947. 

Homer C. King, 
Director , 

Bureau of Service . 

IP. R. Doc. 47-10156; Filed, Nov. 17, 1947; 

8:48 a. m.) 


SECURITIES AND EXCHANGE 
COMMISSION 

l File Nos. 31-58, 70-1605, 70-1663J 
Central Illinois Public Service Co. et al. 

NOTICE OF FILING AND ORDER FOR CONSOLIDA¬ 
TION AND ORDER FOR HEARING 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the city of Philadelphia, Pa., on 
the 10th day of November A. D. 1947. 

In the matter of Central Illinois Public 
Service Company, File No. 70-1663; The 
Middle West Corporation, Central Illi¬ 
nois Public Service Company, Halsey, 
Stuart & Co., Inc., File No. 70-1605; Hal¬ 
sey, Stuart & Co., Inc., File No. 31-58. 

Notice is hereby given that Central 
Illinois Public Service Company (“Cips”), 
a public utility subsidiary of The Middle 
West Corporation (“Middle West ,, >, a 
registered holding company, has filed an 
application with this Commission pur¬ 


suant to section 6 (b) of the Public Util¬ 
ity Holding Company Act of 1935 (“act”). 

All interested persons are referred to 
said application, which is on file in the 
offices of this Commission, for a state¬ 
ment of the transactions therein pro¬ 
posed which are summarized below: 

Cips proposes to issue and sell, at com¬ 
petitive bidding pursuant to the require¬ 
ments of Rule U-50, $10,000,000 principal 
amount of its First Mortgage Bonds, Se¬ 
ries B, __%, due September 1,1947. Such 
bonds are proposed to be issued under 
and secured by an indenture supplement¬ 
ing the indenture securing the company’s 
presently outstanding bonds. 

It appearing to the Commission that 
It is appropriate in the public interest 
and in the interest of investors and con¬ 
sumers that a hearing be held with re¬ 
spect to said application and that said 
application shall not be granted except 
pursuant to further order of the Com¬ 
mission; and 

Middle West, Cips and Halsey, Stuart 
& Co., Inc., an affiliate of Cips, having 
heretofore filed Joint applications and 
declarations in connection with the issue 
and sale by Cips of additional shares of 
its common stock (File No. 70-1605), 
and, by order of the Commission, the 
proceedings with respect to such joint 
applications and declarations having 
been consolidated with proceedings in 
the matter of Halsey, Stuart & Co., Inc. 
(File No. 31-58); and 

A hearing having been held in respect 
of such Joint applications and declara¬ 
tions, as consolidated, and such hearing 
having been continued subject to caH of 
the Hearing Officer; and 

It appearing to the Commission that 
the proceedings with respect to the Issue 
and sale by Cips of its first mortgage 
bonds (File No. 70-1663) are related to 
the consolidated proceedings with re¬ 
spect to the issue and sale by Cips of 
additional shares of its common stock 
(File No. 70-1605) and the matter of 
Halsey, Stuart & Co., Inc. (File No. 31-58) 
and may involve common questions of 
law or fact and that such proceedings 
should be consolidated: 

It is ordered, That the proceedings in 
the matter of Central Illinois Public 
Service Company, File No. 70-1663, be. 
and hereby is, consolidated with the pro¬ 
ceedings in the matter of The Middle 
West Corporation et al.. File No. 70-1605, 
and in the matter of Halsey, Stuart & Co., 
Inc., File No. 31-58. The Commission 
reserves the right, if at any time it may 
appear conducive to an orderly and eco¬ 
nomic disposition of said matters, to or¬ 
der a separate hearing concerning such 
matter, to close the record with respect 
to any of the matters, or to take action 
on any of the matters prior to the closing 
of the record on any other matter. 

It is further ordered , That a hearing 
on such matters under the applicable 
provisions of the Act and Rules there¬ 
under, be held at 10:00 a. m., e. s. t., 
on November 24, 1947, in the offices of 
the Securities and Exchange Commis¬ 
sion, 18th and Locust Streets, Philadel¬ 
phia 3, Pennsylvania, in such room as 
may be designated on that date by the 
hearing room clerk in Room 318. Any 
person desiring to be heard or otherwise 


wishing to participate In this proceeding 
shall file with the Secretary of the Com¬ 
mission on or before November 21, 1947, 
a written request relative thereto as pro¬ 
vided by Rule XVII of the Commission’s 
rules of practice. In the event that 
amendments to the applications and dec¬ 
larations are filed during the course of 
the proceedings, no notice of such amend¬ 
ments will be given unless specifically 
ordered by the Commission. Any person 
desiring to receive notice of the filing of 
any amendments should file an appear¬ 
ance in these proceedings or otherwise 
specifically request such notice. 

It is further ordered , That Robert P. 
Reeder, or any other officer or officers 
of the Commission designated by it for 
that purpose, shall preside at the hearing 
on such matters. The officer so desig¬ 
nated to preside at such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 (c) 
of said act and to a trial examiner under 
the Commission's rules of practice. 

The Public Utilities Division of the 
Commission having advised the Commis¬ 
sion that it has made a preliminary ex¬ 
amination of the application with respect 
to the issue and sale by Cips of its First 
Mortgage Bonds, and that, upon the basis 
thereof, the following matters and ques¬ 
tions, in addition to the other matters 
and questions heretofore specified in con¬ 
nection with these proceedings, are pre¬ 
sented for consideration by the Commis¬ 
sion, without prejudice, however, to the 
presentation of additional matters and 
questions upon further examination: 

1. Whether the proposed issue and sale 
of bonds are solely for the purpose of 
financing the business of Cips and have 
been expressily authorized by the State 
commission of the State in which Cips is 
organized and doing business. 

2. Whether the terms and conditions 
of the proposed issue and sale of bonds 
are detrimental to the public interest or 
the interest of investors or consumers. 

3. Whether the fees and expenses to be 
incurred in connection with the proposed 
transactions are for necessary services 
and are reasonable in amount. 

4. Generally, whether it is necessary or 
appropriate in the public interest or for 
the protection of investors or consumers 
to impose terms and conditions in re¬ 
spect of the proposed transactions. 

It is further ordered , That particular 
attention be directed at said hearing to 
the foregoing matters and questions. 

It is further ordered , That the Secre¬ 
tary of the Commission shall serve copies 
of this order by registered mail on Cips, 
Middle West, Halsey, Stuart & Co., Inc. 
and the Illinois Commerce Commission, 
and that notice of said hearing shall be 
given to all other persons by publication 
of this order in the Federal Register and 
by general release of this Commission 
distributed to the press and mailed to the 
mailing list for releases issued under the 
Public Utility Holding Company Act of 
1935. 

By the Commission. 

[SEAL] NELLYE A. THORSEN. 

Assistant to the Secretary. 

(F. R. Doc. 47-10150; Filed. Not. 17, 1947; 

8:47 a. m.] 












Tuesday, November 18, 1947 

(File No. 70-1646| 

Georgia Fower Co. 

NOTICE OF FILING 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the city of Philadelphia, Pa. on 
the 10th day of November 1947. 

Notice is hereby given that an applica¬ 
tion has been filed with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 by Georgia Power 
Company (‘Georgia Power”), a public 
utility subsidiary of The Commonwealth 
& Southern Corporation, a registered 
holding company. The applicant has 
designated section 6 (b) of the act and 
Rule U-50 promulgated thereunder as 
applicable to the proposed transaction. 

Notice is further given that any in¬ 
terested person may, not later than No¬ 
vember 25, 1947 at 5:30 p. m., e. s. t., re¬ 
quest the Commission in writing that a 
hearing be held on such matter, stating 
the reasons for such request, the nature 
of his interest and the issues of fact or 
law raised by said application, which he 
desires to controvert, or may request that 
he be notified if the Commission should 
order a hearing thereon. Any such re¬ 
quest should be addressed: Secretary, 
Securities and Exchange Commission, 
18th and Locust Streets, Philadelphia 3, 
Pennsylvania. At any time after No¬ 
vember 25,1947, said application, as filed 
or as amended, may be granted as pro¬ 
vided in Rule U-23 of the rules and regu¬ 
lations promulgated under the act, or 
the Commission may exempt such trans¬ 
action as provided in Rule U-20 (a) and 
Rule U-100 thereof. 

All interested persons are referred to 
said application which is on file in the 
offices of this Commission for a state¬ 
ment of the transaction therein proposed 
which is summarized as follows: 

Georgia Power proposes to issue and 
sell pursuant to the competitive bidding 
requirements of Rule U-50, $10,000,000 
principal amount of its First Mortgage 
Bonds, —% Series, due December 1,1977, 
to be issued under and secured by the 
company’s present indenture and supple¬ 
mental' indenture both dated March 1, 
1941, as supplemented by an indenture 
to be dated as of December 1,1947. The 
interest rate on the bonds (which is to 
be a multiple of V& of 1%, but not greater 
than 3V£%) and the price to be received 
by Georgia Power (to be not less than 
100% nor more than 102%% of the prin¬ 
cipal amount thereof) are to be deter¬ 
mined by the competitive bidding. 

The application states that Georgia 
Power has made and contemplates mak¬ 
ing expenditures of approximately $59.- 
500,000 during 1947, 1948 and 1949 for 
property additions. The proceeds from 
the sale of the new bonds and funds on 
hand and to be generated through oper¬ 
ations will be used toward such construc¬ 
tion program. In addition, the company 
estimates that approximately $18,000,000 
of its cash requirements for such pro¬ 
gram will have to be provided from the 
proceeds of the disposition of its gas 
and transportation properties and from 
the sale, before the end of 1949, of addi¬ 
tional securities, of a type not yet deter¬ 
mined. 


FEDERAL REGISTER 

The application further states that the 
Georgia Public Service Commission, the 
State Commission of the State in which 
Georgia Power is organized and doing 
business, has expressly authorized the 
proposed issuance and sale of the bonds. 

Georgia Fower has requested that the 
Commission’s order be issued as soon as 
possible and that it become effective 
forthwith. 

By the Commission. 

[SEAL] NELLYE A. THORSEN. 

Assistant to the Secretary. 

IP. R. Doc. 47-10151; Piled, Nov. 17, 1947; 

8:47 a. m.J 


DEPARTMENT OF JUSTICE 

Office of Alien Property 

Authority: 40 8tat. 411, 55 Stat. C39. Pub. 
Laws 322, 671. 79th Cong., 60 Stat. $0. 925: 50 
U. S. C. and Supp. App. 1, 616, E. O. 9193, 
July 6. 1942. 3 CFR, Cum. Supp., E. O. 9567. 
June 8, 1945, 3 CFR. 1945 8upp., E. O. 9788. 
Oct. 14, 1946. 11 P. R. 11981. 

(Vesting Order 10078J 
Rev. Gikyo Kuchiba 

In re: Bank accounts and bonds owned 
by Rev. Gikyo Kuchiba, also known as 
Gikyo Kuchiba, and as G. Kuchiba. 
D-39-182-A-1, D-39-182-E-1, D-39-182- 
E-2, D-39-182-E-3. 

Under the authority of the Trading 
with the Enemy Act, as amended, Execu¬ 
tive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pursuant to law, 
after investigation, it is hereby found: 

1. That Rev. Gikyo Kuchiba, also 
known as Gikyo Kuchiba, and as G. 
Kuchiba, whose last known address is 
Ihara Mura, Yuuchi Gun, Shimane Pre¬ 
fecture, Japan, is a resident of Japan 
and a national of a designated enemy 
country (Japan); 

2. That the property described as fol¬ 
lows: 

a. That certain debt or other obliga¬ 
tion owing to Rev. Gikyo Kuchiba. also 
known as Gikyo Kuchiba, and as G. 
Kuchiba, by Bishop National Bank of 
Hawaii, King and Bishop Streets, Hono¬ 
lulu, T. H., arising out of a savings ac¬ 
count, Account Number 43714, entitled 
G. Kuchiba, and any and all rights to 
demand, enforce and collect the same, 

b. That certain debt or other obliga¬ 
tion owing to Rev. Gikyo Kuchiba, also 
known as Gikyo Kuchiba, and as G. 
Kuchiba, by State Savings & Loan Asso¬ 
ciation, 239 Merchant Street, Honolulu, 
T. H., arising out of a savings account, 
entitled Rev. Gikyo Kuchiba, and any 
and all rights to demand, enforce and 
collect the same, 

c. That certain debt or other obliga¬ 
tion owing to Rev. Gikyo Kuchiba. also 
known as Gikyo Kuchiba, and as G. Ku¬ 
chiba, by The Yokohama Specie Bank, 
Limited. Honolulu Office, P. O. Box 1200, 
Honolulu, T. H., arising out of a savings 
account, Account Number 1371, entitled 
Gikyo Kuchiba, evidenced by Receiver’s 
Liability Number 1371, in the amount of 
$157.93, as of December 31. 1945, and any 
and all rights to demand, enforce and 
collect the same. 
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d. That certain debt or other obliga¬ 
tion owing to Rev. Gikyo Kuchiba, also 
known as Gikyo Kuchiba. and as G. 
Kuchiba, by Pacific Bank, in Dissolution, 
P. O. Box 1200. Honolulu, T. H., arising 
out of a checking account, entitled G. 
Kuchiba, evidenced by Receiver’s Liabil¬ 
ity Number 367, in the amount of $1.83, 
as of December 31, 1945, and any and all 
rights to demand, enforce and collect 
the same, and 

e. Three Tokyo Dento Kabushiki Kai- 
sha, (Tokyo Electric Light Company, 
Limited) First Mortgage 6% Gold Dollar 
Series Bearer Bonds, due 1953, of $1,000 
face value, with coupons December 1941, 
ASCA, bearing the numbers 33292, 61224, 
61225, presently in a blocked custody ac¬ 
count with Bishop National Bank. King 
and Bishop Streets. Honolulu, T. H., to¬ 
gether with the receipts for said bonds 
which are presently in the custody of the 
Attorney General of the United States, 
Office of Alien Property, Honolulu Office, 
Honolulu, T. H., together with any and 
all rights thereunder and thereto. 

is property within the United States 
owned or controlled by, payable or de¬ 
liverable to. held on behalf of or on 
account of, or owing to, or which is 
evidence of ownership or control by, the 
aforesaid national of a designated 
enemy country (Japan); 

and it Is hereby determined: 

3. That to the extent that the person 
named in subparagraph 1 hereof is not 
within a designated enemy country, the 
national interest of the United States 
requires that such person be treated as 
a national of a designated enemy country 
(Japan). 

All determinations and all action re¬ 
quired by law, including appropriate con¬ 
sultation and certification, having been 
made and taken, and it being deemed 
necessary in the national interest, 

There is hereby vested in the Attorney 
General of the United States the prop¬ 
erty described above, to be held, used, 
administered, liquidated, sold or other¬ 
wise dealt with in the interest of and for 
the benefit of the United States. 

The terms “national” and “designated 
enemy country” as used herein shall have 
the meanings prescribed in section 10 of 
Executive Order 9193, as amended. 

Executed at Washington, D. C., on 
October 31, 1947. 

For the Attorney General. 

I seal 1 David L. Bazelon, 

Assistant Attorney General , 
Director , Office of Alien Property. 

(F. R. Doc. 47-10167; Filed, Nov. 17, 1947; 

8:50 a. m.j 


(Vesting Order 10079] 

Yemiko Nakayama 

In re: Bank account owned by Yemiko 
Nakayama. D-39-840-E-2. 

Under the authority of the Trading 
with the Enemy Act, as amended, Execu¬ 
tive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pursuant to law, af¬ 
ter investigation, it is hereby found; 
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NOTICES 


1. That Yemiko Nakayama. whose last 
known address is Kumamotoken, Japan, 
is a resident of Japan and a national of 
a designated enemy country (Japan); 

2. That the property described as fol¬ 
lows: That certain debt or other obliga¬ 
tion of Bank of Hawaii, King and Bishop 
Streets. Honolulu, T. H., arising out of 
a savings account. Account Number 
127672, entitled D. Nakayama, Trustee 
for Yemiko Nakayama, and any and all 
rights to demand, enforce and collect 
the same, 

is property within the United States 
owned or controlled by, payable or deliv¬ 
erable to, held on behalf of or on account 
of. or owing to, or which is evidence of 
ownership or control by, the aforesaid 


national of a designated enemy country 
(Japan); 

and it is hereby determined: 

3. That to the extent that the person 
named in subparagraph 1 hereof is not 
within a designated enemy country, the 
national interest of the United States 
requires that such person be treated as 
a national of a designated enemy country 
(Japan). 

All determinations and all action re¬ 
quired by law, including appropriate 
consultation and certification, having 
been made and taken, and, it being 
deemed necessary in the national inter¬ 
est, % 

There is hereby vested in the Attorney 
General of the United States the prop- 

# 


erty described above, to be held, used, 
administered, liquidated, sold or other¬ 
wise dealt with in the interest of and for 
the benefit of the United States. 

The terms “national” and “designated 
enemy country” as used herein shall have 
the meanings prescribed in section 10 
of Executive Order 9193, as amended. 

Executed at Washington, D. C., on 
October 31, 1947. 

For the Attorney General. 

[seal] David L. Bazelon, 

Assistant Attorney General , 
Director , Office of Alien Property . 

(F. R. Doc. 47-10168; Filed Nov. 17, 1947; 

8:50 a. m.J 

















